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PHILADELPHIA: 
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SEAL. 


DUtrieC  of  iPemiiylvinitf  to  wit: 

BB  rr  REMEMBERED,  That  on  the  sizteentk  d^jof  Jufy  in 
the  thirty-eigfath  yeur  oftbe  independenoe  of  the  United  States  of 
America,  A.  D.  181S,  Peter  A.  Browne,  of  the  said  district,  hath 
deposited  in  this  ofiiee  the  title  of  a  book  the  rijght  whereof  he  claims  as  author 
in  the  words  following,  to  wit : 

*'  Reports  of  Cases  adjadged  in  the  District  Court  for  the  City  and  County 
of  Philadelphia,  and  the  Courts  of  Common  Fleas,  of  PennsylTania.  By  Peter 
A.  Browne." 

In  confoimity  to  the  act  of  eongfess  of  the  United  States,  entitled  "  An 
act  for  the  enoouragement  of  leamiug,  by  securing  the  copies  of  maps,  charts, 
and  books,  to  the  authors  and  proprietors  of  such  copies  during  the  times  there* 
In  mentioned/'  And  also  to  the  act,  entitled  **  An  act  supplementary  to  an  act 
entitled  *  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of 
maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies  during 
the  times  therein  mentioned,'  and  extending  the  benefits  thereof  to  tho  arts  of 
40tigning,  engrafiog  ani  ctshing  historcial  and  other  printa.** 

D.  CALDWELU 
Cleik  of  tlm  Dittrid  of  Pemisyltanta. 


TO  THE  HONORABLi: 

WALTER  FRANKLfN, 


Jhreriieat  of  Wit  Courts  ef  Common  Pleas  of  the  Second  JniU 

ciol  Diatriet  of  Pemuylvania. 

This  volume  of  Reports  of  Cases  is  with  the 
utmost  nspect  and  esteem,  inscribed  by 

Bis  friend  and 

Obedient  servant, 

FM£tiR  A.  BROWNS, 


BIBTRICT  COURT, 

9M  nCE  CITT  Aim  COUNTY  OF  PHILADEZfBniL* 

,  The  Honorable  Joseph  Hemphill,  EsquirOf 

JisdetafU  JutgeSf  'Pie  Honorable  Anthony  Simmons,  and 
Vhe  Honorable  Jaeob  Sommer,  Esquires. 

Tnridents  of  the  Ceurta  of  Cominon  Plea$  of  Teimgylmfiifl* 

l8t  Dist  President^  The*^ODorable  Jacob  Rush,  Esq. 

|I%e  Honorable  y^alter  FrankUn,  Ei^q. 
The  Honorable  Robert  Porter,  £»ql' 
The  Honorable  J. .Walker,. Esq. 
The.Honorable  Samuel  Roberts,  Esq. 
The  Honorable  J.  Moore,  Esa. 
The  Honorable  Bird  Wilson,  Esq. 
The  HpnoiraUe  Seth  Chapman,  Es^ 
The  Honorable  J.  Hamilton,  Esq. 
The  HononUe  J.  Toung  Esq. 
l%e  BonoraUe  John  B*  Gibson^  K99^ 
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Mfittitt  Court, 


Mft  TfiB 


Cmr  AND  COUNTY  OF  PHILABESLPHIA. 


ISiO. 

TBfc  Itaiifturfilile  tibe  L^siature  of  the  Commonwealth 
of  P^nnsylvaniay  at  a  Session  begun  and  held  on  the 
first  Toesday  of  Deeember^  IHO,  passed  the  foUowing  Aet, 
entitled 

<«  Ak  act  to  pr&otie  fot  tlu  eiwfton  of  an  oddlHoiia 
Cottrt  witkift  the  Ctty  tmd  Coutify  of  PkOaddphia.^ 

«« MiaOElML^S  the  Court  of  Common  Pleas  of  th«  City 
smd  County  of  Fhiladelpliiay  from  the  various  olif eeto  of  it 
Juilsdietion,  and  the  great  inerease  and  aeeumuktion  of  bn" 
jriness,  is  ineompetent  to  the  speedy  and  eflbetual  admimstrfr* 
tion  of  justie^  td  the  eitizens  of  that  dislrietr  For  fomed^ 
Whereof^ 

8bct»  tk  Be  it  mulcted  by  the  Semte  anikim$eqf  JBqpm' 
tfoOuUeeB  of  the  ConmonweaUh  of  Pennoyloania,  mgenera 
a$$nMg  metf  and  U  is  hereby  enosUi  by  the  milftortly  of  the 
mme/^Tkut  there  shall  be  a  eonrt  of  reeord  established  id 
and  fw  the  eity  and  eounty  of  Fhiladelphiay  by  the  name  and 
style  of  <<The  IHstriot  Court  fmr  the  City  and  County  of 
Thiladelphia/^  vhieh  shall  eimsist  of  a  president  and  tw» 
asristant  Judges,  any  two  of  whom,  in  ease-  qf  the  absenee  w 
inability  of  the  o0ier^  thall  hfife  power  to  try*  hemr  and  de  s 
Tw.  ii»  Ne>  i»  JK 


10    '  CASES  IN  THE 

1810.  termine  all  civil  pleas  and  actions^  real,  personal,  and  mixed; 
""—""——  and  for  the  trial  of  all  such  pleas  and  actions,  shall  have  and 
exercise  the  same  powers,  authoi'iti^s  and  jurisdiction  as  are 
now  vested  by  law  in  the  Court  of  Common  Pleas  for  the 
City  and  County  of  Philadelphia;  Provided,  that  the  said  court 
shall  have  no  jurisdiction  either  originally  or  on  appeal,  ex- 
cept where  the  sum  in  controversy  shall  exceed  one  hundred 
dollars. 

Sect.  2.  dnd  he  itfttrther  tmwted  kf  (ke  authority  afore- 
said,— That  from  and  after  the  first  Monday  of  June  next,  all 
suits  and  causes  depending  in  the  Court  of  Common  Pleas  of 
the  City  and  County  of  PUladolphia,  where  the  sum  in  eon- 
troversy  exceeds  one  hundred  dollars,  shall  be  transferred  to 
the  said  district  court,  there  to  be  heard,  tried  and  deter- 
mined, and  the  original  jurisdiction  itdke  said  Court  of  Com* 
mon  Pleas  of  the  City  and  County  of  Philadelphia,  in  all 
civil  actions  where  the  sum  in  controversy  exceeds  one  hun- 
dred dollars,  shall  thenceforth  cease  and  determine. 

Sbct.  3.  JMk  be  U further' enaoUd  by  th£  muihorU^  of$re^ 
saidr^ThAt  mo  suit  shall  be  removed  f roni  the  Distriot  Court 
1^  eerttofori  OP  kaUM  eavfug,  Imi  HoA  ia  all  cases  tko  iaal 
judgment  of  the  said  District  Court  maybe  examined  aiida£» 
flmed»  or  Mvetsed  on  «  wri^  of  enrw  from  the  Supreme 
Court  in  a  simBar  ma«nw,  a«d  sulgeet  ^  the  same  liAita^ 
tioQis  and  provisioaa  under  which  writs,  of  error  are  now  is- 
s  wd  f  i>om  the  Supreme  Court  to  the  Court  of  Common  Pleas 
of  the  (%  and<;o«ty  of  PMladidpUa. 

Sbov*  4.  Jt»Ate  it  further  eiitidtA  by  the  atitibict%  (^bM«. 
mi4~That  th#  said  Dislriet  Court  shaH  hold  four  terma  id 
the  course  of  each  year,  one  to  begin  on  the  first  Mondiky  of 
Juae^  the  seeoni  on  the  fimt  Moaday  ^rf"  September,  Ao  Aird 
OQ  tiis  firstMomdoy  of  Becmnfcer^  and.  tlie  fturtfi  on  tike  firafe 
IMnday  of  Maveb  respretihrelin  anA  shall  have  full  pOEweiv. 
awl  we  hereby  enjoined  to.  hold  adjourned  eoncto  whommr 
thie  state  of  the.  busim^s^  (dlfdl  ref  niare  ii,  and  abo  midce  sueh. 
reguhilAOiis  cf  prae^e  at  iMy  m^t  faettitote  the  progsesa  o£ 
justice;  frjmdod  aJtwy^^  titotjf  ihe  number  of  suUab^fiBnthe 
sidd  eovt  should  rw(d|er  itiMe<»Me«y,  tli^  judges.  6il(  tJhe  said 
eoml  st^aU  sit  daily  (Simiiayi^wly  <>mepted)»  ^hoing  at  kast 


DisnucT  cotrnT,  &c.  n 

itae  ttMnahB  in  eVerjr  yew:  JInd  prarided  hIm,  that  ^  de-  1810. 
ttmfaallMi  tff  M  MiMe  <mp  iifition  before  Hie  said  couH;  shall 
be  delayed  biyiMl  the  fimrth  terai,  iacludbig  that  to  which 
Hie  ^idi  a«lttoii  was  ImMitated,  If  tbe  ptt^ties  be  prepared  tftt 
tfialattheHiheftaippoiMedbydiesald  court;  aad  if  the  jn^t) 
^  Oe  iidd  ^e0taif  fhojM  wilfally  delay  any  cause,  suit,  oi^ 
aetion,  in  readiness  for  trial  as  aforesaid,  it  shall  eonstitute  a 
laisdMieaBor  ia  eitoeb 

8iM;t^  B.  iljtd  be  UfurHiitrtkaittd  hy  the  mUhoTitynfare^ 
foidy^That  the  President  of  flie  said  District  €aiiK  shaH  re- 
eeive  a  yearly  compensation  of  two  thousand  dollars,  and  the 
assistant  ju^^s-,  shaH  eaeh  reeeiye  the  sum  of  five  hundred 
doOatf^  payable  qulMeriy^  <rat  oC  any  uaappropriated  money 
in  tlie  treasury. 

Sect,  tf  •  And  be  it  further  enacted  by  the  authority  afwre^ 
#aidr^l1iat  the  pl^Acnotary,  for  the  time  being,  of  the  Court 
of  Common  Pleas  of  the  City  and  County  of  Philadelphia^ 
i^afi  perform  all  the  duties  of  iltd  prothonbtafy  of  tHe  said 
District  Court,  and  the  sberiff  and  coroner,  for  the  titnc  beingy 
irf  the  City  and  CoiUity  of  Philadelphia,  shall  obey  all  lawful 
ovders  of  the  said  District  Courtj  and  all  the  costs  and  fees 
BOW  established  by  law  in  the  Courts  of  Common  Pleas  shall 
be  ehaii^  and  payaUe  in  Mnflnr  instances  in  the  District 
Court. 

Sect.  7.  Jind  be  it  further  enacted  by  the  authority  afert- 
Mi4y-**i>'niat die  said  oonrt  ahaU  beapriieflfor  tteparpoae  of 
Bflsaing  mesao  pimess  on  die  first  Monday  afSbyaieztfWbiidt 
sImU  %e  fiilr  ftal  pty^oM'attite  day  of  aU  prtMsoss  relative  Mi 
AefiMfc  Usrm:  o*  o^  before  i!vlii4idiy  tiiAjadBes  4f  teaalt 
eoart  shall  be  af^intedk 

SMt.^  Smk be UfuHkef^musM ty  Uieeuthoriliy ejfbre- 
saidj  That  the  names  of  jurors  to  serve  at  the  said  unift 
shall  be  drawn  from  the  wheels^  provided  for  qiecial  and  ge<t 
aeial  jurors  in  the  County  of  fliiladelj^iia,  agreeably  to  the 
dhreetimis  of  an  act,  entitled,  <<  An  Act  directing  the  mode  of 
aeleeting  and  retuntkig  jurors,^'  passed  ihfe  twenty-ninth  of 
]ftttah»  ma  thoasaiid  ei|^  hundred  and  five,  and  the  sheriff  and 
aammiiisiapirm  of  <he  aaid  eouaty  shall  forthwith,  after  the 
ipassittg  of  this  act»  put  into  said  wheel  the  names  of  a  eom« 


|i  '»      .       ■! 
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1810.  peteat  Bumber  of  jnron  to  ferre  at  said  Dittriet  Court  for 
the  rei&Aiader  of  Iho  prosent  yea^  and  shall  aanually  after- 
vards»  at  tho  time  appointed  by  law  for  putting  into  the  said 
wheels  the  names  of  the  f^c^ieral  and  ipeeial  jurors  for  the  said 
county,  add  a  eompetent  number  to  serve  at  the  said  Distriet 
Court,  agreeably  to  the  provisions  of  the  Uvir  in  such  ease 
made  and  provided, 

SscT.  9*  And  he  U  further  eMLcted  by  the  authority  afofv* 
^otdy*— That  this  aet  shall  be  and  eontinue  in  force  for  the 
term  pf  six  years  and  no  longer. 

JOHN  WEBES, 
SfeiUcer  of  the  House  of  MejfreeentaJUvei^ 

P.  C.  LANE, 

Speaker  of  the  Senate* 

Afpbovvd— •The  thirtieikh  day  of  March,  one  thousand 
ejight  hnndrfMl  and  eleven, 

SIMON  SNTDES* 


iSllv  IN  pnrsnaaeo  of  the  seventh  seetioa  of  the  foregoing  law^ 

Usje,  the  DISTRICT  COURT  FOR  THE  CITY  AND  COUN- 
TY OF  PHILADELPHIA,  vras  opened:  Present  the  ho« 
nouraUe  Joseph  Hsbsphui.,  JPreMmtf  and  the  honourable 
Anthoitt  SufMOBTs,  JisoMont  Judge^ 

Their  eonunisdons  were  severally  nad  by  the  protho;- 
ttotey* 


OBDSBEB  BY  THE  COITBT* 

That  until  tills  Court  direct  oflierwise,  the  rules  of  the 
Court  of  Common  Pleas  of  the  first  Judicial  Distriet  shall 
rq^ulate  the  praetiee. 


BISrmiCT  COUBT,  &€.  15 

1811. 

JUNE  TERM,  1811.  J«^3 

rjp^HE  honourable  Jacob  Sommer,  JlBsistaiU  Judge,  took 
1      his  seat  on  the  bench^  and  his  commission  was  read. 
The  principal  part  of  the  morning  was  consumed  in  the 
admission  of  attomies. 

M^Kean  first  applied  for  his  own  admission,  and  being 
sworn  and  admitted,  moTcd  for  the  admission  of  some  other 
gentlemen  of  the  bar^  which  motion  was  receiYed,  and,  upon 
fobsequent  motions,  the  attomies  of  the  Court  of  Common 
Pleas  of  niiladelphia  Counlyf  were  sworn  or  affirmed,  and 
admitted. 


Bakkik,  administrator,  &e.  verBUS  Coomu  June  4. 

TDS  was  an  action  otindMtaiua  OMUfiqisit,  brought  on     ^t1iei«  the 
a  note  of  hand  drawn  by  the  defendant  in  favor  of  the  attwi^  and 
plaintiff's  intestate,  for  four  himdred  and  sixty-six  dollars.      ^ISt^^  "^ 

The  defendant  had  entered  the  pleas  of  «  nan  assumprit,  the  pbuntiff 
payment  and  a  release.**  The  plaintiiThad  been  put  to  no  trou-  ^2*^^^*** 
Ue  or  inoonyenience  to  procure  evidence  to  prove  the  as-  trouble  to 

iUmpm.  ntmprit^  the 

"When  the  jury  was  called  into  the  box  to  be  sworn,  HoUU  J?*^!??®?** 
lowdBf  for  the  defendant,  moved  to  strike  out  the  plea  of  turn  amSiMt  toht 

mMavmiBMiL  stnictout  af- 

tcr  toe  juiy 

In  sujqport  of  the  motion,  he  referred  to  the  ease  ofwenciiUcdin- 
Vugton  against  llrtrttne,(a)  in  which  theCireuit  Court  of  the  ^^^"^^ 
Uidted  States  decided,  tlmt  where  Hie  pleas  were  non  as-    The  depoM- 
smnfitt  «nd  paymentf  the  defendant  might,  of  course,  strike  nea.,  wbo  wm 

not  within  the 

(a)  4  Dsllas's  BeporU  30S,  Note  35.  the  court,  was 

read  although 
BO  tobpoenahtd  been  taken  out  A  paper  under  seal,  purporting  to  be  a  release  eieeuted 
bjr  attorney,  was  rejected^  ^caoseit  did  not  appear,  tluHttho  atteoey  was  antliscizedAy 
w4  to  czecute  a  rdeat?. 


CASES  nr  THE 

lBtl«       out  the  plea  of  nan  assumfsit  without  applying  to  the  ooiirt# 
-       at  any  time  beforo  tiie  jury  was  wtiuaUy  sworn. 

sdministrator^ 

^*  PhiWp$9  contra,  ohjeeted  to  the  motion  and  cited  the  ease 

cooPBR.  of  Jadsson  tt  ai*  against  Winche8ter,(^a)  in  whieh  the  Su« 
preme  Court  had  refused  a  similar  motion.  Between  these 
two  conflicting  authorities^  he  said,  the  court  would  have  but 
littie  difficulty  in  deciding;  as»  he  presumed,  they  would  pre- 
fer that  of  the  judges  of  the  Supreme  Court,  for  a  very  ob- 
vious reason,  viz.  that  they  had  the  power  to  reyiew  the  record 
and  proceedings  in  this  case. 

HallowtU  replied,  that  tfaere  bad  been  no  difl^^euee  of 
opinion  between  the  two  courts;  the  Circuit  Court  of  the  Uni- 
ted States  had  laid  down  the  general  rule$  the  case  presented 
to  the  Supreme  Court,  formed  an  exceptunh  fts  was  evident 
from  the  reports  of  the  eases. 

The  court  concurred  in  the  distinction  made  by  the  eoun- 
sel  for  the  defendant,  and,a9  the  plaintiff  in  this  case  had  not 
been  put  to  any  trouble  or  inconvenience  in  procuring  teotinuh 
fly  to  prove  the  aseumpsitf  they  allowed  the  plea  of  noti  at* 
oumpsit  to  be  struck  out. 

The  jury  were  then  swom^  and  the  cause  proceeded,  ttat- 
loweJl  offered  in  evidence  the  deposition  of  Washington  Per- 
kins, taken  under  a  rule  of  court.  The  witness  was  not  with* 
in  the  jurisdiction  of  the  court,  and  Thittipe  objected. to  the 
Tcading  of  the  depositioUf  because  no  subp<ena  had  been  taken 
out;  but  the  evidence  was  admitted.* 

The  wHness  depoMd>that  in  the  yeariMSjhe  was  a  deA 
ID  tiie  eonntiag-house  of  Lewis  Crousillatf  where  Bank]% 
the  intestotet  was  first  an  ^qprentiee»  and  aGterwards  ft  ekib 
Itet  Baakin  went  to  oea^  and  kit  CrousiUat  to  Mttle  $mi  ad^ 

(a)  4  DaU.  Rep.  305. 

*  A  contrary  nik  pKTttli  in  the  Coiirt  of  ComiDon  Fksi  of  the  first  jtt« 
dlcud  distnct  Jl^p^f^* 


DISTRICT  COOrr^  &e^  Id 

just  aR  hU  anuems  Auring  hi$  aksenetf  av  the  witoessy  after*      1811. 
wupd9»  OB  the  vetiurn  of  the  intestatey  was  infonned  by  him. 


"Wk  A   mm  Wg  V^f 

That  he^  the  witness^  had  examined  a  certain  paper,  parpart-i  aamuiistratoi^ 
inie:  to  be  a  release  to  the  defendant  from  his  creditors:  that        ^?* 
the  name  of  Lewis  Cronsillat  signed  thereto,  over  the  words    Caopxa. 
<<  for  Alexander  Rankin/'  was  in  the  hand  writing  of  the  said 
Lewis  Croosillal:.     That  he,  the  v^itness,  was  in  the  said 
countiag-honse  when  the  defendant  brought  a  paper  to  be 
signed,  which,  he  believed,  was  the  same. 

BaU0wM  then  produced  the  paper,  and  offered  it  in  evi- 
dence; it  was  dated  the  27th  day  of  May,  1806;  opposite  to  the 
name  of  CrousiUat  there  was  a  seal,  and  at  the  foot  of  the 
instnonent  was  written  <^  sealed  and  delivered  in  pvesenee  of 
ns"  bat  there  was  no  mbscribmg  witness* 

To  the  admifwion  of  this  paper  PMOips  made  twm  olgee- 
tions. 

Firstf  That  there  was  no  pjpoof  of  the  sealiiifg  aod  drii- 
veiy»and 

Seeondly^  That  there  was  no  evidence  that  CrousiUat  had 
andhinitji  under  seal  to  execute  a  release  lor  the  plaintiff's 
intestate* 

HmfUwdl  supported  the  le^ty  of  the  evidence  under 
eaeh  of  the  pleas. 

I^sBty  Under  the  plea  of  a  release^  eunsidering  the  pi^cr 
as  a  release^  strictly  and  teehnicaUy  peaking,  and 

Secondly^  Under  the  plea  of  payment,  as  a  paper  signed 
by  Crousillat,  as  attorney  for  Rankin,  aduiowle%ing  that 
the  demand  was  satisfied.  He  admitted  the  rule  to  be,  that 
vliAtUHMfe  were  subscribing  vritnesses  to  the  execution  ai  a 
4ped^  ihtfj  must  be  produced,  or  their  non  prodkietioB  satis- 
f^tofjljf  aecounted  for;  former^  it  was  held,  that  the  ap» 
Pimiatnoe  st  the  snbsesibing  witnesses  was  indispensable;  but 
tipiiik  mis  had  h$em  veiy  pT^;icrly  relaxed;  and  in  a  kle  case* 
in  the  So^eme  Court,(a)  a  bond  was  offered  in  evidoaecy  and  - 
upon  proof  being  made  that  the  subscribing  witDCss  was  out 
sf  thi  jwisdielum  of  tk€  eawt»  and  upon  diligent  inquiry  no 


(•)  3  9imtf$  Brports  19%  CUrk.  ex.  fcc.  ussinst  S«nder8oii,ez.  &e. 
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1811.      person  could  be  fonnd  within  the  jntisdietiony  trho  eotXA 
prove  his  hand  writing,  evidenee  of  the  hand  Writing  of  the 
adminittrator»  obligor  was  admitted^    So,  in  this  case,  he  said,  that  tberio 
^?'        being  no  subscribing  witness,  it  was  impossible  to  produce 
CoopBii.     any;  and  therefore,  proof  of  the  party's  hand  writing  was  the 
best  eridence  of  the  sealing,  which  the  nature  of  the  case 
would  admit*    As  to  the  deUvery,  the  release  was  In  posses- 
sion   of  the  defendant,  which  was  the  strongest  evidenee 
thereof. 

On  the  second  point  he  observed,  that  if  the  court  should 
be  of  opinion,  that  this  paper  could  not  be  considered  in  £ke 
light  of  a  release,  properly  speaking;  or  if  they  should  think, 
that  to  entitle  CrousiUat  to  execute  a  release  in  the  name  of 
Banking  he  should  have  been  authorized  by  a  power  of  attor- 
ney under  seal,  he  would,  in  either  case,  submit  to  the  courts 
whether  the  paper  was  not  strictly  legal  testimony  under  the 
plea  of  <<  payment;"  in  order  to  induce  a  belief  in  the  mindfiT 
of  the  jury  that  the  debt  was,  to  the  satisfiiction  of  the  plain- 
tiff's intestate,  fully  paid  and  settled;  and,  from  the  deposi- 
tion of  Washington  Peridns  it  was  easy  to  collect  sufficient 
evidenee  of  the  general  authority  vested  by  Bankin  in  Crou- 
'  sillat  <<  to  settle  and  adjuet  oQ  his  eaneemsJ*    Chief  Justice 
TUgiiman(a)  had  cited  with  approbation  the  case  of  Butler 
against  Bhodes,(ft)  where  Lord  Kenyon  ruled,  that  a  creditor, 
-fdio  had  TerhaXty  agreed  to  take  a  composition  from  his  debt* 
or,  in  eonsequence  of  which  the  debtor  had  made  an  assign- 
ment of  an  his  estate,  was  not  permitted  to  relinquish  the 
composition  and  maintain  an  action  for  his  debt 

PhUUpe,  in  reply^  remarked,  that  the  paper  purported  to 
be  nader  seal,  and  dierefore  must  be  admitted  as  a  release* 
or  it  eonld  not  be  received  in  evidence  at  all:  and  against  ad- 
mittingit  as  a  release  there  was  an  insurmountable  objection, 
viz*  Tliat  Crooflillat  had  not  produced  any  anthority  under 
seal  f nnn  Baakia. 

*   PerCvEiUf.    Hemphillf  president. 

(a)  3  Bin.  Rep*  182,  Up^ncott  against  BaiiEer. 
(5)  1  Esp.  Rep.  336. 


1 
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It  is  unnecessary  to  give  any  opinion  on  the  olijeetion  that       18il« 
thei-c  is  no  evidence  of  the  sealing  anct  delivery  of  tliis  paiier. 


— ' —  — « — ■-  —  •  w  ------    «•  —  --•  -  -  ^ 

as  the  court  are  clearly  of  opinion,  tliat  it  is  inadmissible  on  achnlnisti-ator, 
the  other  ground.     Before  the  instrument  can  be  admitted  as         ^^• 
evidence,  it  is  incumbent  on  the  defendant  to  shew,  that  Ci-ou-     cToTkw, 
sillat  was  authorized^  by  deed,  to  execute  a  release  for  Ran- 
kin. 

i 

Evidence  rejected.* 


BorxxiER  n^ain«f  Joiixsojr.  1811. 

Juiic  6. 

ADDIS  for  the  plaintiff,  moved  for  a  commission  to  for-     The  court 
eign  parts,  on  the  usual  terms,  which  was  graul'ed.  He  dcA^att/niVc 
had  instituted  fhe  suit  at  the  instance  of  the  wife  of  the  plain-  for  a  conmns. 

-•n*   ^1         1    •    4'a-i    •  *  •  sion  should 

liff,  the  plaintiff  being  at  sea.  st^v  „niil  ^hc 

'      '  •  •  .  .     .     :i    ■  •  L  attorney  i\\)- 

^  ,.-  ,  .         1   .     •«.•       i  i     pUin^  .or  the 

TelcTS  now  moved  for  a  rule  on  the  plamtin's  attorney  to  consinissionf?. 
file  his  warrant  of  atlornev,  I'eturnable  the  next  Satui^dav;  *^^J»s  ^^'i*''* 

•  •■  '  rant. 

and  also,  phiyed  that  the  vvXt  for  a  commission  might  s(ay, 
until  the  power  was  filed;  Hut 


Per  Curiam.    Ilcmphillf  preshlmi.    It  is  not  unusual  to ' 
issue  writs  in  (his  way:  we  will  ginint  the  rule  to  fife  (he  war- 
rant of  attornev,  i»e(urnahle  tlu;  next  term;  but  tlie  commis- 
sion  may  issue  In  the  mean  tiUie. 

Rule  on  the  plaiutiff^s  attorney  to  file  his  warrant,  re- 
turnable next  term. 

'  To  this  opinion  a  bill  of  exceptions  was  tendered  and, signed^  after  wliich 
a  writ  of  en-or  was  taken  to  tJic  supreme  couit. 


.; 


Toi.  M.  No.  I-  C 
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1811.      Hampton,  assignee  of  Knight  agomrt  Ebxkzeixbb  mA 

June  17.  Bakeb. 

'^f^^*^  f  of  T^  ^^*  ^^^  ^^  appeared,  that  a  rule  of  reference  hud  beeq 
time  18  made  X  entered  OD  -the  14th  day  of  March,  1811,  agreeably  tp 
"Sl^.Thi  day  ^^  *^*  "  regulating  arbitrations,"  passed  the  aoth  day  of 
•n  whid)  the  March,  1810;  that  an  award  in  farour  of  the  plaintiff  for  five 
imuT  be  m!^  hundred  and  forty  one  dollars  and  one  eent,  was  entered  on 
€iudedt  but  the  docket,  in  the  office  of  the  prothonotary,  on  the  12th  day 
puutioB  11^"^*  of  April,  1811;  that  the  defendant  bad  entered  an  appeal,  with 
/^"  ^^  bail  and  recognizance,  on  the  3d  day  of  May  1811;  and  that  on 
davii^xcfodM  tbe  3d  day  of  May,  the  plaintiff's  attorney  excepted  to  the 
^J^^.^^  bail,  who  justified  on  the  eth  of  the  same  month. 

^^^^J^^       PhtOips,  for  the  plaintiff,  obtaiiied  a  rule  to  shew  eanse 
The  day  on  why  the  appeal  should  not  be  struck  off,  on  the  ground  that 
wird  ofidbi.   ^^  ^^  ^^^  entered  within  the  time  prescribed  by  the  Arbi- 
iratMriUta-   tratioa  Act. 

titfcdt  IS  in- 
cluded in  the        He  contended,  that  the  day  on  which  the  award  was  filed 

wiUia  ^ii2[i  in  the  office,  and  the  day  on  which  the  appeal  was  entered, 
•a  appeal  Bttit  must  both  be  considered  as  part  of  the  twenty  days,  within 
Exceptor  ^^^^  ^®  ^^  requires  the  appeal  to  be  entered;  according 
to  the  bftii  OB  to  wfaich  Computation,  the  appeal  in  this  ease  was  entered  on 
SrSedsioB  of  ^^  ^^^  ^7  ^^^  ^^  filing  of  the  award. 

i^bitratan,  is 

Ike  right  te  •Addi^,  for  the  defendants,  replied,  that  in  all  judicial  pro- 

nffthstriur  ^^^^'^'^K®'  ^bere  an  act  was  required  to  be  done  within  a 
given  number  of  days,  one  day  was  considered  as  inclusive, 
and  the  other  as  exclusive.  Tlie  words  of  the  arbitration  act 
are,  that  thea|q^l  shall  be  entered  «  within  twenty  days  af- 
«^  ter  the  entry  of  the  award  of  arbitrators  on  the  docket;'^ 
firom  which  it  was  evident,  that  the  legislature  did  not  in- 
tend, that  the  day  on  which  the  award  was  entered  should  be 
eonsidered  as  one  of  the  twenty  days.  He  also  insisted,  that 
the  plaintiff  had  waved  his  right  of  objecting  to  the  appeal, 
by  excepting  to  the  baiL 

Per  CimuM.    BtmfhSO^  prendeitf . 
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If  the  day  on  inrhich  the  appeal  was  entered  is  to  be  ex-       1811. 
daded,  the  appeal  will  be  within  time^  if  ineluded,  the  appeal  — — — ~ 

•    .       1    .  Hampton 

U  too  late.  Msipiec  of 

KviOiHT 

The  rule  of  law  is,  that  when  the  eomputation  it  to  bo  Easf^LiB 
made  from  an  aet  AmUf  the  day  on  whieh  the  aet  was  dme  _  ^^ 
must  be  inebiied;  but  when  the  eomputation  is  to  he  from 
the  day  itsdf,  and  not  from  the  aet  done^  then  the  day  on 
whieh  the  aet  was  done  must  be  excluded.  It  is  also  a  rule 
of  law,  that  there  is  no  fraction  of  a  day,  unless  where  it  is 
to  preTent  a  great  misehief  or  ineonvenienee;(a)  the  words  in 
the  eleventh  section  of  the  arbitration  act  are  ^*  And  the  par- 
<<  ij9  hisy  her,  or  their  agent  or  attorney,  shall  enter  such  ap- 
^  peal  with  the  prothcmotafy  of  the  ]m^r  county,  with  the 
«  bail  and  recognizance  hereinafter  required,  within  twenty 
'<  days  after  the  entry  of  the  award  of  the  arbitrators  on  hie 
^  dodeetJ*  The  court  are  of  opinion  that  the  day  on  which 
the  entry  of  the  award  was  made  is  to  be  ineluded,  and  that 
therefore^  in  this  case,  the  appeal  has  been  entered  too  late. 

It  has  also  been  contended,  that  the  plaintiff  wared  his 
rig^t  of  objecting  to  the  appeal  by  excepting  to  the  bail:  the 
court  cannot  eonnder  the  circumstance  of  merely  excepting 
to  the  bail,  in  that  point  of  view;  it  was  an  act  done  immedi- 
ately after  the  appeal  was  entered,  and  in  opposition  to  the 
appeaL  Let  the  rule  to  shew  cause  why  the  appeal  should 
not  be  stricken  off  be  made  absolute. 

Buk  absolute. 


(«)  1  Lord  Raymond  atLaOlhViasv^s  AM.  90%  r,  atitliiiit  letter  A. 
2  BoUrbAbtJ30.pl  I. 
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^  ^^^  •  Pavl  against  .PuHCFa.ii, 

June  17. 

Paul  agaitist  M*Ke£. 
The  court     ^  I  "^HESE  actions,  one  ag&nnst  the  drawer,  and  the  otber 

rrfuscd  to 


T 


^tiik^-ofta  A      against  the  indorser  of  a  proniissoiy  note,  were  insti- 

rulc  for  arbi-    luted  to  June  term,  1811,  by  writs  of  capias,  to  which  the  she- 

tration,  which      .-,  ,  ,  *  »     ••  ■        i  ••      -r«   <•  i 

hr.a  U en  en-  W"  returned  <<  cepi  corpus  and  bail  bond."  Before  the  return 
i^^'^llS.*  dav,  field]  j^,  had  entered  his  appearance  for  both  the  defend- 
hciion  ants.     On  the  4th  of  June,  the  next  day  after  the  i-eturn  day, 

b^a^S  '•'"**  ^^^^^^  ^ptvifd  bail  had  been  put  hi,  the  plaintiff  entered 
after  the  dc-     rules  for  arbiti-atiou. 

fcndant  had 

jippeared  by  ....  .  • 

I  ounsd  biit  MdiSf  for  the  defendants,  had  ojbtained  rules,  ivturnablc 

l>ail  had  been    ^his  day,  On  the  plaintiff,  to  shew  cause  why  the  rules  for  arbi- 

entered.  tration  should  not  be  struck  otf,  on  the  s-round  »that  the  de- 

Qucrc  II  the  '        >  «? 

butlisUicreby  fendants  were  not  in  coui-t,  special  bail  not  having  been  ea- 
tr  uvcd?  tered  at  the  time  the  riJes  of  arbiti*ation  were  entered  by  the 

plaintiff. 

lie  contended,, that  the.defejnd^nt's  appearance  could  be 
effected  only  by  his.  entering  special  bail,  and  tliat  he  was 
never  considered  as  in  court,  until  the  sjiecial  bail  was  enter- 
ed, even  though  he  had  appeai'cd  by  attorney.(a) 

That  tlie  plaint ift*  could  not  try  the  cause  by  a  jui;^',  until 
special  bail  was  entered;  and  that  although  the  woi'ds  of  the 
arbiti*ation  law  were  very  general,  still  it  never  could  have 
been  tlie  intention  of  the  legislature,  to  allow  a  party  to  arbi- 
trate a  cause  which  was  in  such  a  state  that  it  could  not  be 
tried,  and  wliich,  strictly  and  legally  speakings  was  not  in 
court. 

Lloyd  contra,  admitted,  that  in  England  the  law  was  as 
stated  bv  the  defendant's  counsel,  but  eontended  that  the 
practice  in  Pennsylvania  was,  in  some  respect,  different.  In 
England,  the  plaintiff*s  tiling  a  declaration  before  the  special 
bail  was  entered,  unless  it  be  filed  de  hme  esse,  was  of  itself, 
a  waver  of  the  bail;  but  in  Pennsylvania,  the  pi*actice  had 

(a)  5  Black.  Com.  290. 1. 3  Vincr's  abt.  464,  title  bail. 
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been  decided  to  be  otherwise.(a)  It  was  true,  that  they 
eould  not  try  the  cause  iivithout  waving  the  bail,  but  there 
Vftre  many  cases  in  which  a  cause  might  be  arbitrated,  when 
it  could  not  be  tried.  It  was  tlie  constant  practice  to  arbi- 
trate causes  that  wei*e  not  at  issue,  where  neither  declaration 
had  been-  filed,  nor  plea  put  in;  and  yet  no  court  would  suffer 
a  cause  thus  situated  to  be  tried  by  a  jury. 

The  decision  of  this  question  did  not  depend  on  common 
law  authorities,  but  on  the  woi*ds  of  the  act  of  Assembly, 
which  were  clear  and  explicit,  «<  That  it  shall  and  may  be 
**  lawful  for  either  party,  bis,  her,  or  their  agent  or  attorney, 
^  In  all  eivil  suits  or  actions,  pending,  or  that  may  hereafter 
<<  be  brought  in  any  court  of  this  commonwealth,  haT- 
^  ing  either  original  or  appellate  jurisdiction  of  such  suits 
**  or  actions,  to  enter,  at  the  prothonotary's  office,  at  any 
^'  time  after  the  entry  of  such  suits  or  actions^  a  rule  of  re- 
^*  ference,  &c.*' 


1811. 


Pali. 

Pl'KCELJL.. 
VAX  J. 

aguimt 
M*Kee. 


It  was  eyidently  the  intention  of  the  legislature,  when 
they  passed  this  act,  that  the  parties  should  be  allowed  to 
arbitrate  the  eause  at  any  time  after  the  plaintiff's  process  wa9 
served  on  the  defendant.  If  this  rule  should  be  made  abso- 
lute, it  would  deprive  the  parties  of  the  right  to  arbitrate  at 
the  time  they  felt  most  disposed  to  do  so,  within  six  weeks 
after  the  return  of  the  wiit.  By  a  rule  of  this  court,  the 
plaintiff  cannot  sue  out  the  bail  bond,  and  compel  the  defend- 
ant to  pat  in  special  bail,  until  six  weeks  after  the  return 
day;  but  there  could  be  no  doubt  that  they  had  a  right  to  ar- 
bitrate the  actions  if  they  chose  to  incur  the  risk  of  exoner- 
ating the  bail.  The  only  question  which  could  arise,  was 
one  which  was  not  then  before  the  court,  that  was,  whether 
the  entering  of  the  rules  of  arbitration  amounted  to  a  wave^ 
of  the  bail. 

Per  CuKiAM. 

Hemphilly  president. 


(a)  2  DaH.  Hep.  141. 
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1811. 


Paul 

agairiMt 

PURCELL. 

Paul 
againtt 


These  abtions  were  brought  to  June  temiy  1811.  Oil  the 
'  4th  of  Jane,  the  day  after  the  return  of  the  writf  the  plaintiff 
entered  rules  for  arbitration  under  the  aet  regulating  arbi- 
trations. A  rule  has  been  obtained,  to  shew  eause  wby  the 
rules  should  not  be  struek  off;  the  attorney  for  the  defendant 
alleging^  that  as  no  speeial  bail  has  been  put  in  to  the  aetion, 
the  defendant  is  not  in  eourt;  and  that  the  action  is  not  pend- 
tfi;  within  the  meaning  of  the  first  section  of  the  arbitration 
net.  The  words  of  the  act  are,  that «  at  aity  Umt  after  the 
<<  entry  of  such  suits  or  actione,  a  rule  of  reference  may  be 
**  entered.^  The  defendant  has  six  weeks  after  the  return 
of  the  writ,  to  put  in  special  baU  to  the  aetion ;  yet,  before 
speeial  bail  is  entered,  he  may  be  considered  in  eourt/or 
^ome  purposes;  he  may  move  for  a  rule  on  the  fdaintiff^  tn 
bhew  his  cause  of  action,  or  he  may  obtain  a  rule  to  take  de- 
positions; the  plaintiff  may,  in  any  case  wave  his  right  to  spe- 
cial bail  and  proceed  to  trial:  in  these  cases,  if  he  chooses  to 
incur  the  risk  of  waving  his  right  to  special  bail,  the  court 
are  of  opinion,  that  the  defendants  cannot  object  to  the  arbi- 
trations."!^ 

The  rules  to  shew  cause  why  the  rules  for  arlHtrati<ni 
should  «0t  be  sttkken  off,  must  be  discharged. 

Rules  discharged. 


ISil. 

June  32. 

The  tenant 
in  fee  of  laadt 
leaned  tliein 
foravear;  be- 
fore  Uie  expi- 
ration of  the 
term,  the  the- 
riff,  byTirtue 
of  legal  pro- 
ceas  against 
the  leaaor«  sold 
the  premises, 
and  it  was  held 
that  the  pur- 
chaser was  en- 
tided  to  the 
rent. 


Hart  against  Isbaeju 

THIS  was  an  action  of  trespass  vi  e(  armis  puare  eUauswn 
fregit. 
On  the  tenth  day  of  October^  ISOS,  James  Crawford,  then 
being  the  tenant  in  fee  simple  of  the  premises  in  question^ 
made  a  lease  thereof  to  the  plaintiff^  for  one  year. 


*  In  the  case  of  Hertaof  ajpunst  Ellis,  3  Bin.  Rep.  309,  it  was  decided  by 
the  court,  that  immediately  alter  special  bail  is  entered  in  compliance  with  a 
notice,  either  party  is  entitled  to  enter  a  rule  of  arbitration*  mougll  before 
the  return  day  of  the  term  of  which  the  suit  is  docketed. 

Quere,  whether  a  suit  commenced  bv  a  capias  or  summons  can  be  arbi- 
trated before  the  firocett  u  served?  In  tne  above  mentioned  case  of  BtrltJOg 
i^pdnst  Ellis,  that  point  was  not  judicially  before  the  court,  but  the  Chief  Jus- 
tice, and  Brackenridge  justice, 'say  thai  lAe  ocliffiM  ftUeredfimn  the  time  it  is 
plated  en  the  pr^htomtaitye  dnket,  Bsvortba. 
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My  Tirtue  of  legal  process  against^  Crawford^  the  sheriff 
sold  and  conveyed  the  ^^mises  to  the  defendant;  the  deed 
vas  dated  the  IS^th  of  June,  1806,  and  was  acknowledged  on 
the  next  day. 

On  the  ilth  day  of  October,  ia06,  the  defendant  eame  tQ 
demand  his  rent;  the  plaintiff  tendered  to  the  defendant  the 
amount  of  the  rent  from  the  day  of  the  sale  by  the  sherifl^ 
wiiieh  the  defendant  refused  to  receive^  but  distrained  for  the 
f^ole  year's  rent. 

It  was  for  the  alleged  trespass,  in  entering  on  the  pre- 
mises and  making  the  distress,  after  the  tender  aforesaid,  that 
this  suit  was  brought;  and  one  question  that  arose  was,  whe- 
ther the  defendant  was  entitled  to  the  rent  for  the  whole 
yeu>  or  only  from  the  time  of  the  sale  by  the  sheriff. 


1811. 


Hart 

agaimt 
Israel 


htSh  and  HcfkhMon  for  the  plaintiff 
JHtlnor  and  Som  for  the  defendant. 


The  Court,  fllmphin  president,  after  stating  the  facts 
on  this  point,  said  that  it  was  a  general  rule,  that  rent  should 
follow  the  reversion.(a)  That  by  an  act  of  Assembly,  passed 
the  6th  of  April,  1803,(b)  the  purchaser  of  an  estate  at  she- 
riff's sale  is  substituted  in  the  place  of  the  defendant,  as  whose 
^perty  the  premises  are  sold,  and  is  entitled  to  the  same 

(o)  2  Blick.  Con.  13  edit  176.  Coke.  Lit  143. 

(A)  TIm  Uurd  teetion  of  die  act  to  which  hii  honor  refened^  will  be  found 
in  Uk  lixdi  Tohime  of  Biiwen*t  edition  of  the  Lawi  of  PenDtylvaniR,  331*  and 
10  in  theae  woida,  **  That  where  anjr  landa  or  tenementa  ahaU  hereafter  bo 
"  Bold  l^  any  afaertff  or  coroner  as  a&reiaid^  which  ahaU  be  at  the  time  of  anch 
**  aale  or  at  any  time  aftcrwarda  held  or  poaaeaaed  by  anr  tenent  or  leaaee  or 
**  peraon  holdin|^  or  claiming  to  held  the  aame  under  the  defendant  or  defend- 
"  enta  named  in  the  czocatton,  by  rirtue  whereof  the  aame  laiida  or  tenementa 
^  ahall  be  aoldby  auch  ahcriffor  coroner,  the  purchaser  or  purchaaera  of  the 
'*  aame  landa  or  tenementa  ahall  (after  receiving  the  aheniPa  or  ooroner'a  deed 
**  for  the  aame)  be  conaidercd  aa  the  landlord  or  landlords  to  such  tenant  or 
"  leaaeo  or  peraon  daiminr  to  hold  the  aame  under  the  aibreaaid  defendant 
^  or  defendanta,  and  ahaU  Cave  the  like  remediea  by  distreaa  or  otherwiae  to 
"  recow  any  rente  due  anbacqoent  to  such  sale  aa  the  aame  defendant  or  dc- 
"  fendanta  aa  whoae  property  the  aame  landa  or  tenementa  ahall  be  sold,  might 
"  or  cmdd  have  if  no  such  sale  ahould  take  place;  and  if,  after  notice  of  auchi 
"  sale,  the  aaid  tenant  or  leaaee  or  other  peraon  occupying  the  premisea  aa 
**  afaicaaid  ahall  pay  any  rent  to  the  defendant  or  detiendanta  as  whose  pro* 
"perty  the  same  premisea  may  have  been  or  ahall  be  aold  as  aforesaid,  the 
"  aaid  tenant  or  leaaee  or  other  occupier  aa  aibreaaid  shall  be  liable  to  repay 
'*  the  Mme  to  tbc  pwffaiicr  or  pvmuers  a^racsaid.** 
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1811. 


Hart 

isilACL. 


remedies,  by  distress,  op  otherwise,  to  recover  the  rent.  That 
under  this  aet,  the  question  ivould  be,  what  rent  was  due  at 
the  time  of  the  sale  by  the  sheriff.  *  And  it  was  the  opinion  of 
the  eourt,  that  wliei-e  a  sale  takes  plaee  in  the  middle  of  the 
year,  tlte  purchaser  is  entitled  to  the  rent,  although  he  can* 
not  demand  the  same  until  the  end  of  the  year. 


1811. 

Julv  1. 

« 

A  submission 
was  made  to 
referees,  who 
awarded  for 
tlie  plaintifT, 
two  hundred 
and  foity-thi-ce 
dollars  i»ixty- 
onc  cents, 
and  that  the 
plaintiff  luxy 
the  C09t9  and 
that  he  had  no 
cuu9e  of  action. 
'J'he  court  en- 
tered judge- 
ment ibr  the 
plaintiil'  tvith 

CMl9. 


MoFFKT  against  Dorskv 


I 


N  this  ease  the  following  submission  had  been  made  to  re- 
ferees,  the  4th  of  June,  1811. 


<^  All  mutters  in  dispute  ]>etween  the  parties  in  this  action 
«  are  referred  to  J.  L.'  &c.  the  award  of  whom,  or  any  two  of 
"  them,  shall  he  binding  on  tlie  parties,  without  appeal.'* 

Tlie  referees  onihc  5th  of  June,  1811,  made  a  report  in 
tliesc  woi'ds:  **  We  the  subscribers  the  within  named  re- 
•<  fei'ces,  •  having  heard  the  parties  and  their  witnesses,  do 
"  find  and  award  that  there  is  due  to  the  plaintiff  from  the 
*'  defendant  the  sum  of  two  hunflfred  and  forty-three  dollars 
*<  sixty-one  cents,  and  Hie  pUiivfiff  to  pay  the  costs,  and  (liat 
«*  he  had  no  cause  of  action*^  " 

To  this  awai*d,  no  exceptions  were  filed  by  either  party. 

On  the  6th  of  June,  Ewing,  for  the  plaintiff,  addressed  a 
letter  to  the  defendant^  requesting  payment^  and  on  the  next 
day,  the  defendant  paid  hiui  the  sum  of  two  hundred  aucl  fur- 
ty-three  dollai*s  sixty-one  cents,  and  took  a  receipt  ^^j/Vr  the 
^  amount  of  the  award  J^ 

On  the  8th  day  of  Jnne,  Etting  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be  entered  with  costs* 

It  was  now  argued  by  Rush  for  the  plaintiff)  and  Mere- 
dith for  the  defendants 

For  the  plaintiff  it  was  contended,  that  the  referees  had 


M  po\¥er  te  "dkp&ar  the  eosts  eti  the  partj,  m  whtrae  faror  sm      IBll. 
was  made^  iii  an  amount  that  carried  the  costs»(a) 


For  the  defendant  it  was  answered,  that  the  counsel  for      ag^unat 
tibe  phdntilE;  by  accepting  the  atasmiit  of  the  debt,  had  con-     Dorssy. 
finn^  the  awai^d;  and  he  wotdd  not  afterwards  be  permitted  41 
to  aflege  any  thing  against  it.    It  was  also  contended,  that  a 
ease  couM  be  supposed,  in  which  the  referees  wouM  ha^e  had 
a  power  over  tlie  costs,  as,  where  the  money  had  been  ten* 
dcred,  and  the  court,  in  support  of  the  award,  ^ouM  infer 
that  such  a  case  had  existed.    The  case  of  McLaughlin  and 
Scot  (h)  was  referred  to,  and  relied  on  as  of  higher  author 
ritjr  ihsok  those  cited  for  the  plaitttifP.'^ 

Per  CumiAMk 
HemjihiU,  presidents 

Tb^re  being  no  references  in  Englmid,  slmilal"  to  those 
under  our  acts  of  Assembly,  no  arguments  thence  can  bo  sa^^ 
tislM^torily  drawn. 

In  Pennsylvania,  reports  of  referees  are  placed  upon  the 
sane  looting  with  th^  verdicts  of  juries*  The  cases  decided 
liy  Jvdge  Rush  in  the  Common  PIeas,(c)  differ  but  little  from 
the  present:  in  tliose  cases  the  law  is  expressly  laid  down  td 
be,  that  if  the  plaintiff  files  no  affidavit,  agreeably  to  the 
fon^h  section  of  the  one  hundred  dollar  law,  and  recovers  a 
snm  which  does  not  amount  to  more  than  one  hundred  doI«  . 
lars,  he  shaH  not  recover  costs;  the  law  is  equally  clear,  that 
if  the  plaintiff  recovers  a  Bum  which  amounts  to  more  than 
toe  hundred  dollars,  he  is  entitled  to  costs;  and  the  referees 
oa»  have  bo  greater  power  over  the  costs  in  the  one  case,  than 
in  the  other. 

(e)  2  din.  Rep.  5S8.  Gtiier  against  M^aden.  1  Browne*!  Rep*  194^  Lin* 
denb^^  a^pamst  Unnib,231  Heath  against  Atkiison. 

(5)  1  Bin.  Hep.  61. 

(0  2  Bin.  Sep.  58r.    Browne's  Rep.  194  and  ^1. 

*  Vide  Stuart  i^inst  Harkina,  3  Bin.  R^p*  333,  where  the  Chief  Jugtico 
sayss  **  the  case  of  Mr.  Ml^ughlin  against  Scot,  appears  to  have  heen  decided 
'*  hastily,  snd  on  very  little  urgumoot.'*  Rsr  ortbh. 
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1811.  The  ease  of  McLaughlin  against  Scot(a)  h  uoi  exattlj 

^  similar  to  that  now  under  eonsideration;  it  was  founded 

'against       upou  the  act  of  the  25th  of  September^  1786;  yet,  in  prinei- 

DoEsiLY.     pi^^  there  would  have  been  no  very*  material  distinction,  had 

•   it  not  been  for  the  aet  of  the  £lst  of  March,  1806,  entitled, 

<<  An  Act  to  regulate  Arbitrationa,  and  proceedings  in  Courts 

^  of  Justiec,"  which  act  has  a  considerable  bearing  on  the 

present  question. 

The  second  section  prescribes  the  manner  in  whieh  refer* 
ences  shall  be  made. 

By  the  third  section,  the  referees  are  to  be  sworn  or  af- 
firmed to  try  the  cause  referred  to  them,  and  to  make  out 
an  award,  agreeably  to  the  terms  of  the  submission;  the 
awai*d  is  to  have  the  same  cfRsct,  and  to  be  recovered  in  the 
same  manner  as  a  judgment  entered  by  the  court,  on  the  ver- 
dict of  a  jury. 

This  section  furtlier  provides,  <*  tliat  in  case  either  party 
<<  files  exceptions  to  the  award  entered  or  fiJed,  and  the  same 
'<  be  finaUy  set  aside  by  the  court;  if  it  be  the  plaintiff  filing 
<<  such  exceptions,  and  he  shall  again  prosecute  his  action  eitho 
<^  in  a  court  of  justice  or  hefort  referees  and  sball  not  recover 
<<  a  sum  equal  or  greater  tiian  was  first  awarded,  he  shall  not 
«<  have  judgment  for  costs;**  the  inference  is  irresistabk,  that 
he  shall  have  judgment  for  costs  on  the  first  award;  and 
there  is  no  power  given  to  the  referees,  to  take  Ihe  costs 
away  froia  him;  tbey  can-  only  report  agreeably  to  the  terms 
of  tile  submission:  and  it  has  not  been  pretended  that  in  this 
ease,  the  terms  of  the  submission  gave  the  referees  any  pow- 
er  over  the  costs. 

By  the  fourth  section  it  is  provided^  that  if  cither  of  the 
parties  do  not  appear  on  the'  day  appointed  for  the  referees  to 
meet,  the  party  neglecting  to  appear,  either  by  himself,  his 
agent,  or  attoniey,  shall  be  liable  for  aU  costs  whieh  may 
have  accrued  on  that  day  in  said  action,  unless  it  be  nuufeay- 
pear  to  the  satisfaction  of  tlie  referees f  that  the  absent  petrtg 
could  not  attend* 

The  legislature  having  had*,  in  the  aliove'act,  thesubjet^tdf 
costs  particularly  in  their  contemplation,  and  having  girte  t0 

(a)  1  Bin.  Rep.  61, 


DISTRICT  COURT,  &c. 

the  referees  a  power  over  the  costs,  in  a  speeified  ease,  it  is 
not  to  be  inferred,  that  it  was  their  intention,  that  the  re- 
ferees  should  have  sl  general  power  over  the  costs,  unless  giv- 
en to  them  under  the  terms  of  the  submission. 

On  the  argument,  it  was  urged,  that  if  a  ease  could. be 
suf^sed,  in  which  the  referees  would  have  been  authorised 
hy  law  to  have  made  an  award  similar  to  the  present,  that 
supposition,  in  itself,  ought  to  be  suffieient  to  induce  the  court 
to  confirm  the  report  as  made;  and  it  was  su^sted,  that  a 
tender  might  have  been  made  agreeably  io  law,  in  which  case 
the  pbiintiff  would  not  have  been  entitled  to  costs;  that  may 
have  been  the  fact  in  the  present  ease;  yet,  if  the  argument 
prevails,  it  must  prevail  in  every  ease,  whether  that  fact 
exists  or  not;  for  it  could  be  supposed  with  equal  propriety 
in  all  eases.  The  court  can  only  regard  the  submission  and 
report 


2r 


1811; 


^m 


MOFFET 

againtt 

DORSEV. 


Let  the  judgment  be  entered  with  costs. 

Judgment  with  costs* 


Ttbout  agaiiM  Thompsok  and  Tatxor. 


1811. 


TJuly  1.      , 
HE  principal  facts  in  this  case  were  as  follows:  ^^ .one  man,  by 

Andrew  Tybout,  the  plaintiff;  was  the  agent  of  John  ^thout  ai^ 
M'Cldland  of  Smth  Carolina,  and  had  usually  paid  his  notes  obligation, 

m       j>   »     «  .  *  *  pays  the  debt 

at  bank.    The  defendants,  Thompson  and  Taylor,  deposited  of  another,  he 
in  the  Bank  of  the  United  States,  for  collection,  a  note  for  f^P  ff^^''^ 

It  Dace,  UI11C9i| 

one  hundred  and  twenty-five  dollars  fifty-two  cents,  drawn  in  the  party  re- 
fiieir  favour  by  John  M^CleUand  of  Frankford.    The  runner  ^^^^^^  in. 
of  the  bank  left  a  notice  of  the  time  this  note  would  become  i^f^^^V  the 
due,  at  the  store  of  the  plaintiff:    The  plaintiff;  by  Richard  '^^^'^' 
lybout  his  son,  paid  the  amount  of  the  note  at  bank,  and  took 
It  vp,  not  olMetviDg  that  it  was  the  note  of  Jolm  M Clelland 
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i81i« 


TyBO'oT 

ag'aintt 

Thqmpsov 

an<t 

Tayi^ok, 


•f  Frofnkfordf  alth wg^  <«  Frrnktodi''  wm  iivriMM  «k  the 
'  bottom  of  the  notie. 

Finding  cm  bis  fiiiheff's  books  no  aeeount  of  tUbi  mAo,  m4 
seeing  the  names  of  ^bompson  %mA  Taylor  o«  tiie  boek  of  kw 
JUcbard  Tybout  went  to  4feeiir  store,  and  bad  an  imtoFview 
wUb  Taylov,  to  whom  he  represented^  that  he  desired  sana 
Toueber  to  coaviace  Jobn  M^GkUuid  of  Soalk  C^r^lma^ 
that  bis  father  Andrew  Tyboal  had  paid  and  taken  up  hb 
note^  T^kr  hesitated*  bat  at  length  wrote  on  dm  baek  off 
the  nole»  over  tiieir  indsasoBsent,  <^  BeceiTed  of  A.  TybonV^ 
Me  did  imt  however  disdeee  to  Tybout  that  there  was  a  mk^ 
toke,  and  that  it  was  net  the  note  of  Jolin  M'CkUand.  of 
^SoiieftCaroKaa^bntof  Jokn]^Ck]ltuidorFrai»fc/or&  Af- 
ter a  lapse  of  Areo  or  fiiar  nrnths^,  Jste  BfCfeUand  of  South 
C^uroUma  eauM  te  Phifai4elphia9  and  the  {dahitii;  by  bim» 
was  first  made  acquainted  with  the  mistake*  Upon  looking 
over  the  note  again,  he  discovered  <^  Frartkford?*  written  at 
€he  bottom.  The  pkunitiff's  ma  and  John  McClelland  of 
Trankfordf  went  to  Taylor;  Tybout,  tlic  son,  requested  hini 
to  refund  tb^  money  immediately.  John  McClelland  of  Frank- 
ford,  said  to  Taylor^  <<  Sir,  I  am  astonished  at  you  far  hav* 
«  ing  taken  the  money f  when  I  gave  you  fifty  or  sixty  dollars 
<<  on  aeeount  of  the  note*  and  yon  promised  to  withdraw  it 
**  from  the  bank*  and  give  me  time  for  the  balance."  Tay- 
lor did  not  deny  the  assertion  of  M^Clellandt  but  only  repli- 
edy  that  Af^Ck^and  should  have  paid  the  whole  money  at  the 
time.  Taylor  further  told  the  son  of  the  plaintifiV  that  he 
bad  lost  money  by  Thompson  bis  partner,  and  that  the  plaint 
tiff  migbit  get  Ao  money  <tf  km  if  he  oould;  he  added,  that  the 
ylnintiff  luMino  bnsinoss  to.  take  iq^  the  note,  ha  ought  to  havt 
looted  tfbarfu 

Oa  ti^e-part  of  the  d^liBBdaat,.  it  wao  proved^  that  John 
M<CleUoad,  of  Fvankford,  was  indebted  te  Thonpeon  and 
Xajylofy  on  a  book  aeeount,  in  a  sun  eicoeeding  the  amouat 
^thonotf;  flora  part  of  wbisbiiilb  was  sai4»  ib^  tfie  vote 
«p«rjircfit 


Hbo  charge  of  tiie  ooart  i 
re  of  opinion^  that  upnJAr 


V. 


DISVKiCT  COUBTf  &o«  tf 

Vkmfmm  mA  TigFl^r  toA  a«it%med  bo  t^jUfy  lif  Ike  su»*     1811^ 
itif^  ih«t»  in  •fui^  shiA  g«^  cQnaeiewe^  they  wcore  beond  ■- 

t«  reftwti  fte  sifMy;  but  en  the  ether  hend»  that  if  any  loa»      4^^^ 

hod  bem  oeearieMd  by  the  ni«tiike  ef  the  pkiif^  ^''''^d''''^ 

te  hrar  iL  Taykob. 

The  jesy  fiMnd  a  iwdiet  te  the  pUn«^^ 
yvH^  togelfatff  urMh  interBSt. 

C^nigf  Smt  the  drfeethnit^  new  veved  iS»r  e  tnle  e»  tihe 
fleiitMrj  tiiflkev  eaiMUby  %  new  trUL  thenU  net  be  grint* 
ed,  on  three  grounds. 

^$L  Thet  Oe  veidiet  was  npi«a«t  the  OTidiMe. 

smHj.  Thol  it  wet  eentrafy  te  faiw^  end 

adlgF.  Thnt  H»  etec^  m  th«ir  dMg^  hvl  o^ittfeeM 
ttejuy. 

It  wee  wgMAby  CS^n^  finr  the  dtfiMdanie^  and  JreieM 
tbiiyhiiiiliff 


JboipMI^  pieiiANitL 

Ih^gene^  yei—iipi^  oT  kw  k^  tlet  nMmy  peid  through 
sdstakef  onght  to  be  refiuided.(a)  In  one  boek(b)  it  k  niA, 
«  Ithsn.  tteney  is  paidligr  iNKmanteenethev^  eaandstake^ 
^  ehhcr  ef  fiut  er  ef  faswycr  Iqr  Aeeeit^  aa  aetkn  ftr  money 
^  had  end  iWDtivediwiH  e^taaaly  Uew  Batdtei^roposition  k 
^  net  iBi^craJj  tfiet  whenever  a  man  pays,  money  whiekhek 
•»  Bstbonnd  te  pi^^hemay,  bythfs  ^on»(c)  renofsr  it  baefc. 
u  Msney  doe  hi  pomt  ef  henear  and  aeBseknee^  tfioogb  a  man 
^  k  net  eempelkfeietepayitryetrif  {Aidf  shall  not  be  leeev- 

It  has  never  been  deeidedf  that  if  one  maiir  by  nistskei 
paya^  the  dsht  of  anoAett  her  shall;  net  reeerer  the  mon^ 


(v)  1  Saft; 39, TMnkiM  against  B«ract»S  Wm. BlackstORs'a  Bep.825, 
Parmer  ag^alnst  Arundel.  (1)  Ibid. 

(e)  li9nc7>bad.aiii^lcoaiY«di«^ 


so  '    caiSes  in  the 

1811«       bftck;  it  is*  included  i^ithin  the  general  prineiple^  ^hieh  9^ 
plies  to  money  that  he  was  not  bound  in  honour  or  eonseienee 


Tybout  .^_ 

a^airut  to  pay.  If  Tybout,  by  a  mere  mhtakey  and  without  any  ob- 
^"\^^^'  ligation,  paid  the  debt  of  M'Clelland  of  Frankfard^  eaa  it  be 
Taylor,  retained  by  Thompson  and  Taylor?  Why  is  it,  that  this  ease 
should  form  an  exception  to  the  general  rule?  We  can  per- 
ceive no  reason,  unless  Thompson  and  Taylor  could  have 
shewn,  that  they  had  been  injured  by  the  mistake.  In  that 
case,  we  admit  that  the  person  making  the  mistake  ought  to 
b^  the  loss  thereby  occasioned:  but  that  was  a  matter  of  fact 
to  be  judged  of  by  the  jury;  and  it  was  submitted  to  their 
consideration. 

If  the  defendants  hiotd  shown  the  least  probability  that  the 
note  would  have  been  paid  by  M^Cldland  of  Fratilrford,  had 
it  not  been  for  the  mistake  of  the  plaintiff;  or  that  they  were^ 
in  any  other  respect,  placed  in  a  worse  situation  by  the  aet  of 
tlie  phuntiff*,  the  juiy  were  at  liberty,  under  the  charge  of 
tiie  court,  to  take  the  cireamstances  into  their  consideration* 
On  the  contrary,  we  think  that  the  evidence  given  by  the 
plaintiff  was  suiBcient  to  satisfy  the  jury,  that  the  defendants 
had  sustained  no  injury  by  the  mistake;  •V<CleBan4  of 
Frankfard  did  not  intend  to  take  up  the  note  to  prevent  a 
protest;  for  he  supposed  it  had  been  wiflidrawn  from  the  bank 
by  the  defendants.  Taylor  did  not,  in  any  conversation  with 
the  witness,  allege  that  they  hiid  stfstainied  imj  loss  by  tho 
mistake. 

Tht  court  are  therefore  of  opinion^  that  justice  has  been 
done  between  the  parties,  and  they  are  not  convinced  that  the 
verdict  is  against  law.  An  application  fbr  a  new  trial,  is  an 
appeal  to  the  discretion  of  the  court;  and  it  ought  not  to  be 
granted  when  justice  has  been  done  on  the  i^rst  trial,  unless 
the  verdict  is  dearly  contrary  to  the  well  knawn  and  estab- 
lished principles  of  law^  In  some  instances^  where  verdicts 
have  been  against  the  strict  rule  of  law,  the  court  would  not 
gctait  a  new  triaL(a) 

The  rule  to  shew  cause  why  e  new  trial  should  not  ^ 
granted^  is  refused. 

Bule  ref usedL. 

i'n)  1  Bur.  54, Farewell*  Esq.  tgainiJt  Chslfey  ind  tfihenr. 
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IhicasM.  and  anoth&e,  admbiatntors  ef  Pbckek,  who  tras  as«      1811. 
signee  of  Maokis,  orotfut  Jvuvs,  sarrhing  exeeutor  of 


c 


The  following 
Ivords  "  Xo 

A8E  stated  for  the  i^iiuoii  of  the  eoiurt.  •  which  pay- 

This  suit  is  brought  updn  a  bondidated  the  9th  of  April  1794»  j^^nt  ^j^^<^ 
executed  and  delivei:ed  by  Jonas  Toner  and  Jacob  CroubaiA  made  and 
-to  MUlimii  Maekie;  Hrho^   on  the  18th  of  Februaiy  17»5,  ^^Jl^'i^^g'^"'^ 
aadgaed  the  said  bond  to  John  Peeker*  sineci  deoeased^  (proat  heirs,  execu- 
the  bond  and  assignments)  The  bond  WHs  giyen  a»  part  of  the  ^o^^'^' 
ttonsidbratien  of  a  tract  of  Iswd^  purchased  by  ¥on6r9:of««<TSf«/'^m, 
Maekie^  in  which  the  said  Jacob  Cronbach  joined  as  his  Mtre*  p^^nt/,"  ^^^ 
tu  nurOu.    On  the  18th  day  of  November  1803,  in  the  ^itate  ^^^  V^pf 

and  not  ^jotnt 

•f  Maryland;  a  suit  was  brought  on  the  bond,  against  Turner,  and  <0T«f *ai 
and  judgment  was  obtained  therein,  on  the  9ih  day  of  Janu-*  ^^^^  p^^. 
uy  1805,  (prout  the  record.)    The  said  Yoner  took  the  be-  sons,  one  as 
neflt  of  the  insolvent  laws  of  Maryland,  on  the  Slst  day  of  ^^tS^''^'^ 


exe- 


May  1804,  (prout  record*)  surctjr, 

Nothing  tias  been  recoyered,f rom  him,  or  from  any  one  dse^  bond:  ^esure- 
on  account  of  said  bond.    The  said  Jacob  Cronbach  died  on  tydied^dihe 

principal,  sur- 
viving, bc- 
likme  insolTcnt:  it  was  held,  that  an  action  could  not  be  maintained  against  the  executor  of  the 
deceased  sartty,  for  the  wnount  of  the  bond.  ., 
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ISll.      the  first  day  of  AprQ,  1796^  leaTing  the  said  Toner  sarviving 
him. 


■9  V  €*  V  V  n    flTln 

another,  admi-       At  the  time  of  exeeuting  the  bond,  the  said  Yoner  was 
nistrators^  Considered  and  reputed  to  be  a  man  in  cood  eireumstances. 

Pecker,  who         __  .,.*  ,  .  «t.   i.A. 

was  assignee  The  question  submitted  to  the  court  is^  can  tlie  piaintitT 
^^ a^^m^^  maintain  an  actiopi  •n  this  bond,  agaust  tte  executors  of  Ja- 
juLiuSfSur-  cob  Cronbach. 

Vtving  execu- 
tor of 

Ckonbao.         CoMsat  and  Bo^oity  for  the  plaintiff,  and 

KiXLy  and  Hopkins,  for  the  defendant 
Per CuKiAM.  Fronldiii,  prerfdent  (After  stating  the  ease,) 

The  first  point  for  our  consideration  respects  the  nature  of 
the  bond  in  oontroversy,  whedier  it  be  a  joint,  or  ^  joint  and 
MMMi  MigtOUta  For  if  it  hs  the  latter,  thoM  Is  MlUag  U 
yndodo  the  idaiatiffs  Aitm  a  rl|^  t»  vM«Kmr. 

Tlie  words  of  the  bond,  as  far  as  they  relali  l#  ttis  ^es- 
tion,  are  as  follow:  <<  Know  all  men  by  these  presents  that 
**  we  Jonas  Yoner  of  Barwick  township,  and  Jacob  C^roi^ 
«<  baeh  of  DoTer  township,  boOi  m  Yorik  eourtjr  and  tftate  ^ 
^  FnMyKtftia  ate  held  and  firmly  hoond  uaIo  IVttUam 
^  Madde  la  the  Mun  of  one  hnadred  and  twenty  pounds  law* 
M  ful memy  ^ Pemsyivaiiia,  to  bepatd  to  the  saM  WilfiaM 
^  Haekie  or  tohis  eerlahi  attoney,  eateotttars,  oAarinisCnitoni 
^  or  assigBo:  To  which  piqrni«at  woU  aad  traly  t^  bo  mad^ 
^  and  done  we  bind  oaneWest  our  heirs,  aeeuiMn,  adniniB* 
^  tor»«iid  mfurtf  of  IhoM,  finriy  by  those  presents**' 

^  The  ooodition  of  the  aboTO  oblig«lion  is  such,  that  if  tli# 
<*  albove  bomdon  Jonae  Yoney  a»d  Jacob  Cronhaehor  anyiif 
^  tiiem  shall  and  do  wefl  and  tndy  pay  but!* 

The  onfy  espressioHs  which  eon  oreaile  a  doubt  as  to  ikb 
legal  eftet  of  tUs  inotruBMiit,  are  the  words  ^  emit  aeei^  of 
<<  them,"  contained  in  the  penalty  of  the  bond*  Upon  a  ftiH 
consideration  of  the  authorities  wMeh  were  dted  in  tiie  argu- 
ment, and  the  legal  prlflteiples  which  i^ei^  maintained  by  the 
counsel  on  both  sides,  we  think  that  those  words  cannot,  in  just 
grammatical  construetim;  be  made  to  refer  io  the  forties  um; 
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tftm;  <h«t  ihfif  ngflfy  only  to  titeir  Himedkitc)  antecedents      lSli« 
<<  Aetrv,  fdPceiitor«9  admftit«h*atotv/'  and  do  not  include^  or 


extend  to  tke  ohKgors  themflelYes^  bo  as  to  make  tkem  sepa-  another.^dmi' 

rateily  and  indiridttally  liable;  and  that,  tkorefore^  this  is  a    nu'trators  of 

johd  and  not  ajotn^  and  aeoeral  katid*^  wa»  assignee 

Considerinr  tliia,  then*  as  a  joint  bond*  let  ns  next  exan^   ^  Mackxb^ 
ine  whether  th^e  be  any  thing  in  the  case^  to  pl*eTent  the  ap-  Julius*  sut' 
plieation  of  the  eoninlon  law  principle^  whieh  declares  that  ^'^'^^^^''^^ 
where  two  are  bound  jointly^  the  survivor  only  is  Uable»  and   Chohsacs^ 
not  the  representatiTe  or  estate  of  the  deceased  obligor* 

It  was  contended  by  the  eounsel  for  the  phuntilh  that  ai 
there  is  no  court  of  chancery  in  this  states  our  courts  have 
adopted  many  of  the  rules  which  prevail  in  a  court  of  equityi 
that  they  permit  a  plaintiff  to  recover  in  most  cases^  in  which 
a  eourt  of  chancery  in  England  would  grant  him  relief  against 
the  rigid  principles  of  the  common  law;  and  that  there  equity 
has  frequently  interfered,  to  enfbree  a  moral  oUigation  against 
the  rei^esentatives  of  a  deceased  otil%or»  where  the  deM  wao 
extii^uidied  at  bw;  as  in  Simpson  against  Vattghani(a) 
where  money  was  lent  to  two  persons  who  were  partners  in 
tradcy  and  through  want  of  skill  the  bond  was  made  a  joint 
instead  of  a  Joint  and  several  bond;  so  in  Bishop  and 
Chiireh,(*)  where  both  obl%ors  reeeircd  thebeneflt  of  the 
loan,  and  the  survivor  became  bankrupt.  The  emrectness  of 
the  decisions  in  tlicse  cases  has  not  been  questioned^  but  their 
apptieainlity  has  been  denied.  No  case  has  been  cited,  and  I 
presume  none  can  be  adduced,  in  which  the  estate  of  an  obligor 
in  a  joint  bond,  who  was  a  mere  surety  for  his  co-obligor^ 
and  partook  of  no  part  of  the  consideration,  has  ever  been 
held  liable,  where  the  principal  has  survived  him,  although 
lueh  principal  may  have  become  a  bankrupt.  In  this  case  it 
is  agreed,  that  the  conveyance  of  the  land,  for  which  the  bond 
was  given,  was  made  to  Yoner  alone;  and  that  Cronbaeh  had 
no  interest  in  it.  Upon  what  ground  then  can  his  estate  be 
tendered  liable,  when  the  remedy  at  law  was  extinguished  as 
to  him?  And  in  equity  a  surety  is  not  chargeable  further  than 
he  is  answerable  at  law.(c) 

•  Sec  the  ca«c  of  Thomas  against  Frazer,  3  Vesey  junr.  399. 

(a)  2  Atkins  33.         (6)  2  Vcsey  100.        (c)  1  Vcmon'.  Hep.  196^  197. 

Tox.  II.  No.  I.  E 
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1811.  In  Harrison,  exeentor  of  IMDnge,  againsC  MavigiTCi  FieU, 

,  execntrix  of  James  Field,  determined  in  the  eonrt  of  appeals 

another,  adroi-  ^f  Tirginia,(a)  Field,  the  testator,  having  loaned  to  William 

PBCK^^R^wbo  C^**^™®  ^  8^"**  ^f  money,  he,  together  with  Minge  as  his 
was  assi'gnee  surety,  executed  a  joint  band  to  the  testator,  fSnr  the  payment 
^^^^"'  of  it;  Minge  died  in  the  lifetime  of  Claiborne,  who  beeame  in- 
JuLi  US,  sur-  solvent.    The  objeet  of  the  bill  was  to  reeover  the  debt  from 
^'"^'to/Jf^^*  the  exeeutor  of  Minge.    The  eourt  decided  that  the  testator 
CaoNBACK.  Minge,  haying  been  neither  the  borrower,  nor  the  user  of  the 
money  lent  to,  and  used  by  Claiborne,  but  a  surety  only,  oughft 
not  in  equity  to  be  farther,  or  otherwise  boundr  than  he  was 
bound  by  the  eontraet  at  law;  and  no  ftaud  or  mistime  ajqpear- 
ing  to  have  oeeurred  in  the  writing  of  the  bond,  it  was  to  be 
eonsidered  as  a  joint  obligation,  and  subject  to  the  legal  con- 
sequences, of  MQnge  and  his  representatives  being  disehaiged 
liy  his  death  in  the  lifetime  of  Claiborne. 

In  the  ease  before  the  eourt,  no  fraud  or  mistake  has  beeQ 
fluggested;  Cronbach  was  no  party  to  the  conveyance;  he 
was  no  more  than  a  surety  in  the  bond;  his  estate  is  exoner- 
fiJbcA  from  the  payment  of  it,  by  the  operation  of  the  eommon 
law,  and  there  remains  no  moral  obligation  uponhis  exeeutors 
to  discharge  it.  We  are  therefore  of  opinion  that  the  plaintiiT 
•annot  maintain  this  action,  and  that  judgment  ought  to  be 
entered  in  &vor  of  the  defendant. 

Judgment  for  the  defendant* 

(a)  2d  WMhiagtOD,  136. 
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GviBR  ai^atn^  PEAB€£.  1811. 

.    September  i, 

r[E  demand  of  the  plaintiff  in  this  ease,  was  for  goods  An  acknov- 
sold  the  15th  of  August  1800;  to  whieh,  the  defendant  ukeTol^out 
ideaded  «  non  assumpsit  infra  sex  annos;**  the  plaintiff  re-  ®jj?*®.»**;**^** 
plied,  a  new  promise  within  six  jears.    The  evidenee  was,  must  be  Mch 
that  the  defendant,  after  the  expiration  of  six  years,  acknow*  iiStent  withl* " 
Udged  the  receipt  of  the  goodSf  said  he  thought  he  had  paid  far  promjM  te 
than,  and  should  rely  upon  the  statute  of  limitations.  ^^^' 

Levy  for  the  defendant,  contended,  that  these  expressions 
did  not  take  the  ease  out  of  the  statute*  He  said,  that  soon 
after  the  statute  of  James,(a)  it  had  been  deeided  in  England^ 
that  a  new  promise  to  pay,  made  within  six  years,  would  re- 
Tive  the  eanse  of  aetion,  and  take  the  ease  out  of  the  statute 
of  limitations;  and  he  admitted,  that  a  eonsiderable  time  after^ 
it  had  been  determined^  that  a  hare  acknowledgment  of  the 

(«)  21J«mes  1.  c.  1(. 
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1811.       debt,  though  it  was  not  of  itself  a  new  promise,  was  ecidtnce 
•——"-*•—  of  one.    But  he  tasisted,  that  the  acknowledgment  must  be 
a^a^      unconditional,  otherwise  it  had  never  been  esteemed  suffi- 
p^A&cE.      cient*    It  was  true,  there  were  some  oscillatory  cases  on  this 
subject  to  be  found  in  the  books,  but  ever  since  the  decison  in 
Owen  against  Wolley,(a)  the  law  had  been  considered  as  set- 
tled; in  that  ease  the  defendant  had  said  <<  I  acknowledge  the 
receipt  of  the  money,  lut  the  testatrix  gave  it  to  mf ;"  and  Mr. 
Baron  Clive  directed  the  Jury  to  dnd  for  the  defendant;  for, 
he  said,  an  acknowledgment  could  not  amount  to  a  promise 
to  pay,  when  the  defendant  insisted  that  he  was  entitled  to 
retain.    Levy  added,  that  similar  determinations  had  taken 
place  in  Pennsylvania,  both  in  the  state  courts  and  the  eir« 
cuic  coiiPt  of  the  United  States.    He  referred  to  the  ease  of 
^Warder  against  }leyberger,(b)  and  also  the  case  of  Read 
against  Wilkinson,  in  the  circuit  court  of  the  United  States, 
which  he  begged  leave  to  cite  from  a  MS  report  that  he  held 
•  in  his  hand.(c) 

S.  Shoemaker  for  the  plaintiff,  insisted,  that  the  plea  of  the 
statute  of  limitations  was  not  to  be  favoured;  that  courts  of 
justice,  and  especially  those  of  our  own  countiy,  had  leaned 
against  it.  In  Wliitcomb  against  Whiting,(d)  the  court  laii 
down  the  position,  that  the  law  raises  the  promise  to  pay^ 
where  the  debt  is  admitted  to  be  due:  and  in  tiie  case  of  Cow- 
an against  Magauran,(e)  which  was  an  action  on  an  inland 
Ull  of  ei^ohMgCf  t^e  defendant,  upoi^  seeing  the  bill,  seemed 
▼ery  much  distressed,  and  said  <<  that  he  never  had  had  pro^ 
^  perty  of  the  drawers  in  his  hands  to  pay  it;  that  there  were 
<«  other  bills  on  which  his  name  was,  to  a  large  amount,  and  if 
^<  even  he  was  to  pay  this,  he  would  not  be  able  to  pay  them; 
**  and  requested  the  witness,  for  these  reasims  not  to  put  it  in 
^  suit,  as  he  was  going  to  Philadelphia,  and  would  eonsnlt 
M  his  friends;  and  on  his  return  would  ca|l  and  give  an  an* 
^<  swer :'*  sometime  after,  the  defendant  wrote  a  note,  in  whieh 
he  said  <^  that  he  had  tabrai  advieoi  and  found  that  by  the  lawv 

(41)  BuUet^8  N.  P.  148.      (3)  Kot  reported.       (e)  Vide  appendix^  p.  15. 
(tf)  Douglass  652.  '  (0  WailMe*!  Rep.  66. 
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<«  •f  Aft  miintry,  he  was  not  bftiiMl  to  ^7  the  liil.^    Upra      1811. 
tUs  ciddeMe,  ihb  chief  juidee,  Tilghmu,  deelared  it  to  be  ' '  ^^^^^     ' 
his  opinion,  <<  that  consistently  with  established  priaeiplesi      a^^ 
«<  the  jury  mightliave  fbund  for  the  plaintiff/*  Psabob. 

Per  CcKiAM* 

MtmpMUf  president. 

The  plaintiff's  deanand  arises  en  a  sale  of  goods  in  the 
year  1800.  This  action  was  instituted  in  1808»  after  a  lapse 
of  about  eight  years.  Hie  defendant  relks  on  the  statute  of 
Bmitatioiw,  which  is  a  positive  bar  to  the  claim  after  the  ex- 
piration  of  six  years;  so  much  so,  that  although  the  ooait  and 
jury  should  think,  that  in  reality  the  debt  has  ncTcr  been 
paid,  they  aie  bonad  by  the  hiw,  and  cannot  lend  their  aid 
to  its  reeoTery.  The  act  is  firanded  in  good  policy;  there 
ihooU  exist  a  period  when  disputes  between  individuals  should 
he  tenainated.  Every  eonntry  has  fixed  a  time  after  which 
the  door  is  shut  against  litigation*  The  statute  is  also 
founded  in  honesty;  parties  fu*e  liable  to  lose  their  receipts, 
Aeir  witnesses  may  die,  and  stale  demands  may  afterwards  bo 
produced.  The  principle  applies  to  the  most  solenm  instru- 
seats;  a  bond  is  presumed  to  be  paid,  after  a  lapse  of  twenty 
jears:  it  extends  to  real  estate;  an  uninterrupted  possessioB 
of  which  fbr  a  certain  period  of  tim^  is  conclusive  against 
every  claimant. 

After  an  action  has  been  barred  by  the  statute  of  limita- 
tions, a  promise  has  been  deemed  sufficient  to  revive  it.  An 
acknowledgment,  a  very  slight  acknowledgment  may  be  con- 
flidered  evidence  of  a  promise;  but  then,  it  must  be  such  an 
acknowledgment  as  is  consistent  with  a  promise  to  pay;  for 
the  promise  is  implied  firom  the  acknowledgment;  whether 
there  has  been  such  an  acknowledgment  in  this  case,  is  for  the 
jgarj  to  inquire.  The  defendant  said  that  he  had  received  the 
goodSf  hut  thought  he  had  paid  for  them,  and  would  rely  om 
the  statute.  Bow  is  it  possible  from  this  to  imply  a  promise 
to  pay?  He  had  a  right  to  rely  on  the  statute;  and  although 
itajtomiiiwaiaysovMinoo  boarhltfd  oa  iadividualsy  we  fSeel 
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1811.       ttnrselTes  bomid  hy  the  law  of  the  land,  as  expiressed  lij  tba 
"*—— -^  legislature;  in  opposition  to  wldch,  no  man  has  a  light  to  set 
ajairut     np  his  pnvate  opinion. 
Pearcb.  The  jury  found  a  verdict  fop  the  defendant 


.^..  SnVTzWB,  against  tUciR^jju. 


September  14. 

This  court  TN  this  ease,  which  was  slander,  the  damage  laid  in  thede* 
has  jurisdic-      ■    claration  exceeded  one  hundred  dollars;  but  the  yerdict 

tion  in  all  '^'  ' 

cases  of  sian-   was  for  Are  dollars* 

der,  where  the 
damage  laid 

in  the  decia-  lAoyd,  for  the  defendant,  moved  in  arrest  of  judgment; 

oneTundred  *  ^^>^  ground  of  his  motion  was,  that  the  plamtiff^s  cause  of 
dollars,  with-  actiofh"^  as  ascertained  hj  the  verdict,  was  under  one  hundred 
ti"e  amount  ^  dollars,  and  therefore,  tlds  court  had  no  jurisdicitioli  of  the 

recovered.        ^^se, 

JRo«s,  contnu 

Per  Curiam,  HemphiUf  president.  "We  have  previously 
considered  this  question,  and  entertain  no  doubt  but  this  court 
has  jurisdiction  in  all  cases  of  slander,  where  the  damage  laid 

*  The  words  of  the  law  are,  "  prorided  that  the  said  court  shall  hare  no 
"Jurisdiction,  either  orinnally  or  on  appeal,  except  where  the  turn  in  contra- 
**  verttf  shall  exceed  one  hundred  dollars."  It  is  obvious,  that  in  some  cases 
the  court  could  not  possibly  judge  of  the  turn  in  coTitrovent/,  except  from  the 
declaration  of  tlie  plaintiff.  The  court  of  common  pleas  of  the  first  judicial 
district,  seem  to  consider  the  damage  laid  in  the  declaration^  as  the  sum  in 
controTersy,  but  the  judges  of  that  court  have  allowed  a  plaintiff  to  amend  his 
declaration,  by  altering  Uie  damage  laid,  so  as  to  ^vetbem  jurisdiction. 

Before  the  passinjr  of  the  law  creating  the  district  court,  an  appeal  was 
entered  to  the  court  of  common  pleas,  by  Smith,  from  a  judgment  rendered 
against  him  by  Mr.  Alderman  Shoemaker,  at  the  suit  of  Bolton.  The  plaintiflfl 
in  his  declaration,  had  laid  his  damage  at  one  hundred  and  twenty  dollars. 
After  tlie  erection  of  the  district  court,  viz.  on  the  5th  of  November,  1811,  on 
motion  of  J)elawf,  the  court  of  common  pleas  granted  the  plaintifTUberty  to 
nsnend  his  declaration,  by  decreasing  his  damages  to  one  hundred  dollars. 

Sedqiutre.  If  the  court  of  common  pleas  had  jurisdiction  of  the  cause* 
why  was  the  motion  deemed  neeessary^  And  if  the  cause  was.  by  virtue  of  the 
act  of  Assembly,  transferred  to  the  district  coiirt»  what  powsr  had  the  court  of 
common  pleas  to  grant  any  motion  therein?  Rbportbh. 
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in  the  iidataHon  exceeds  one  hnndred  dollars,  wit  bout  regard      1811 
to  the  amoont  reeoTered:  where  the  verdict  is  for  more  than 
tatj  shiUiDgs^  thie  plaintiff  can  recover  his  costs. 
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Sthvtzer 


Pabker  against  Fabr^s  administrators.  1811. 

September  14. 

ON  motion  of  Todd,  a  rule  was  obtained  to  shew  cause  The  rule  of 
court*  which 
whj  the  judgment  signed  in  the  above  case  for  want  authorises  a 

of  an  affidavit  of  defence,  should  not  be  opened.  jJi'^lS^  for 

Farr^  the  intestate,  had  been  the  garnishee  in  a  foreign  wantof  anaffi- 

mttaehment,  issued  by  the  plaintiff  a^inst  Bagnold  and  an-  f^^^  ^dwVnot 

other:  Farr  died,  pendine  the  attachment.     The  plaintiff  <^ppiy  to  cases 

where  ezecti' 

having  recovered  judgment  against  the  original  defendants,  torsoradmi- 
and  having  ascertained,  by  the  verdict  of  a  jury  of  enquiry,  jj5^™^^  "* 
the  amount  of  his  debt,  had  taken  the  present  sefre  facias 
against  the  administrators  of  Farr;  and,  at  the  third  term, 
had  signed  judgment  against  them,  for  want  of  an  affidavit  of  ' 
defence,  secundum  regulam^ 

For  the  defendants,  it  was  insisted,  first,'  that  the  rule  did 
not  apply  to  a  scire  facias  against  a  garnishee;  and'secondly^ 
that  it  did  not  authorise  a  judgment  to  be  signed  a^nst  exe- 
cutors or  administrators. 

To  the  last  point  was  cited  the  dlase  of  Blair  agaihst  Arm- 
8trong.(a) 

S.  Shoemaker  contra. 

Per  Curiam.    HemphiUy  president. 

It  is  unnecessary  to  consider  tlie  first  exception,  as  we  are 
dearly  of  opinion  that  the  second  must  prevail.  If  it  were  a 
new  question,  we  should  have  had  some  doubts;  but  the  point 
has  been  ruled  in  the  case  of  Blair  against  Armstrong;  and 


(a)  Decided  in  tlie  couit  9f  c^mnoB  pleii  of  the  first  judicial  district. 
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1811.      to  make  m  dUTerent  decisioii  notw,  voiild  b*  ft  flitr|nplfle  on  tte 
'""'"''"-'"~'*"^  parties  and  their  counsel*  and  might  oeeasion  great  iignstiee. 
a^^  The  rule  to  sheir  oause  why  the  Jud^ent  should  not  be 

Faxk'i      opened,  must  be  made  absolute* 

admiiustrators    * 

Rule  absolute. 


1811*  M^Cabkbt  and  another  egaiMt  M<Camh. 

September  14- 

The  fifth  sec-  ri  ^UlS  vas  an  action  on  the  case,  coromeneed  by  a  capias, 
"  to  reflate  ^  nrhioh  Mras  returnable  to  June  tenn»  1811i 
l^d^^^d.  '^^  plaintirs  declaration  had  been  filed  de  ioia  em^  on 
in^  in  court«  the  3d  day  of  June»  the  return  day  of  the  process,  by  vfaieh 
wiiich  requires  ^^  ^^^  ^^'  instituted;  it  vas  a  general  indMtatus  aBwrnp'^ 
ft  statement  to  ^^  fg^  goods  sold  and  deUYcred.  On  the  7th  day  of  June, 
i^'tes  asweii    the  defendant's  counsel  had  notice  that  the  declaration  iraa 

te  suits  insti-    fj^ 
tuted  by  an      ****"^ 

attorney^  as  On  the  10th  day  of  June,  on  motion  of  C«  J.  Ingersoll^ 

h^i^^^  fbr  the  defendant,  the  court  granted  the  foUoiring  rules. 
witiiout  die  Firs^  That  ihe  plaintiffs  shew  cause  of  action*  and  whjr 

iTa^^y'!  ""^  the  defe^ant  should  not  be  discharged  on  common  bail. 

A  declara.         Secondly,  That  the  plaintiffs  shew  cause  why  they  should 
dered  a  sute«  ttot  file  a,'staUm€iU  With  thcir  declaration,  or  be  non  smtedm 

ment  within 
the  meaning^ 

of  this  act.  John  'Read  produced  the  plaintiff's  alBdayit,  stating,  that 

the  defendant  was  justly  indebted  to  him  in  the  sum  of 
dollars,  for  divers  goods,  wares  and  merchandises,  to  him  sold 
and  delivered,  by  the  plaintiff    The  defendant's  counsel,  who 
opened  the  argument,(a)  professed  the  object  of  the  second 

(a)  A  prellminai^  question  arose,  namely,  whether  upon  these  rules  is 
f  hew  cause,  the  plaintiiTs'  or  defendant's  counsel  should  bcein  and  conclude. 
IngerwU  said,  that  he  had  observed  in  the  English  reports,  it  was  mentioned, 
that  a  rule  had  been  obtained  to  shew  cause,  **  and  now  the  counsel  for  the 
••  plaintiff  shewed  cause,**  kc.  by  which  it  appeared,  that  the  practice  there, 
was,  for  the  party  against  whom  the  rule  was  taken,  to  begin  and  conclude; 
but  he  hnd  understood  that  the  practice  in  tins  court  was  different. 

Seyeral  g«mlenisn  of  the  bar,  of  long  standing,  stated,  that  the  vnlfora 


mie  to  be^  to  enable  him  to  pleads  in  abatement^  the  pend<5ncy      I8ii< 
of  another  aetion  for  the  same  eause;  vhieh  he  eould  not  do 


without  the  statement;  the  deelal^tion  filed,  was  so  generals  and  another 
that  it  would  embraee  any  eause  of  a^ion.  He  insisted^  that  m^"*!. 
the  Aet  of  Assembly,  «  To  regulate  arbitrations  and  proceed- 
ings in  courts  of  justiee,"(a)  in  the  fifth  section^  required  a 
staUment  of  the  plaintiffs'  demand,  to  be  filed,  on  or  before  the 
third  day  of  the  term  to  which  the  process  was  retumable;(5) 
that  though  it  had  not  been  pursued  in  practice,  it  was  bind*  ^ 

ing  on  the  court.  That  it  had  been  usual  with  courts  to  eon^ 
strue  laws  with  much  latitude,  and  by  a  little  ingenuity  of 
eonnsely  the  legislature  were  often  made  to  speak  a  language 
they  ncYcr  intended.  The  courts  were  bound  to  the  observ-' 
ance  of  the  laws,  and  in  their  construction  of  the  Acts  of  As- 
sembly, to  pursue  the  meaning  and  words  of  the  legislature, 
more  espeeially,  as  by  the  thirteenth  section  of  the  act,  requir- 
ing the  statement,  they  are  eiyoined  strictly  toj>ursue  the  di- 
rections of  the  Acts  of  Assembly;  **  nothing  shall  be  done, 
*f  (says  thia  law)  agreeably  to  the  provisions  of  the  common 
<'  law,  further,  than  shall  be  necessary  for  carrying  such  acts 
«  into  oflcct.''  He  went  at  large  into  an  examination  of  the 
law;  spoke  in  approbation  of  it's  various  provisions;  and  at  the 
request  of  the  eourt,  read  an  elaborate  opinion  delivered  by 
jn^ge  Bush,  shortly  after  the  passing  of  the  act4(c)  He  com- 
iiated  the  construction  put  on  the  acjt  by  the  learned  judge,  par.-* 
tieularly  that  part  in  which  his  honour  considers  the  provisions 
of  the  law,  requiring  a  statementi  to  be  confined  to  the  case^ 
where  the  party  him»df  institutes  the  action^  and  that  in  other 
eases  where  the  suit  is  brought  l^  an  ottorTietf ,  the  declaration 
or  narration  is  sufficient.  He  insisted^,  that  in  Massachusetts^ 

iractice  in  Penntylvania,  had  beeni  for  the  party  taking^  the  rule;  to  be^  and 
condude^  except,  tJiat  in  rules  to  shew  catise  of  action,  the  plaintiffs  attorney 
zead  his  aiBdant  of  the  cause  of  action,  before  the  defendants  counsel  pro« 
ceeded.  Of  this  opinion  was  the  courts  and  directed  the  counsel  to  proceed 
accordingly. 

(a)  Passed  31st  of  March^  1806,  voL  7,  p.  561. 

\b)  "  It  shall  be  the  dut^  of  the  plaintiff,  either  by  himself,  his  agents  or 
*  attorney,  to  file  in  theromee  of  the  prothonotary,  a  ttatemeni  ofhit,  her  or 
"  their  dtmtmdf  on  or  bejhre  t^  third  <%  of  the  term^  to  which  theprocets  itouedio 
"  retttmabk,  particular^  tpec^ing  the  date  of  the  firomioe,  book  account^  note» 
**  bond,  penal  or  tingle  bUi^  or  all  or  axw  of  them,  on  vidch  the  denmnd  iofotmded, 
*'  £^c  * 

(c)  Vide  appendix,  pag<e  17. 
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1811.       where  they  appear  to  bave  a  similar  law,  a  statement  was 

^.,,,  deemed  essential:  this  was  to  be  collected  from  a  case  decided 

unci  another  bcfopc  chicf  justlcc  Parsons,(a)  on  a  writ  of  erf  or,  in  wbicb 

mujawm      *^'®  vf^Lnt  of  filing  a  statement,  was  considered  a  sufficient 

cause  to  reverse  the  judgment. 

John  Bead,  for  the  plaintiffs,  contended,  that  the  ^second 
rule  was  premature,  inasmuch  as  the  defendant  had  not  en- 
tered baily  nor  had  he  been  surrendered,  and,  of  course,  he  wa» 
not  in  court.  That  without  one  or  other  of  these  things  being 
done,  he  could  not  call  on  the  opposite  party,  by  rule,  or  other- 
wise, to  proceed  in  the  cause.  The  appearance  rf  a  defend- 
afit  to  a  bailable  action,  must  be,  either  in  person,  as  a  pri- 
soner, or  by  entering  special  I>ail;  after  which  followed  the 
pleadings  of  the  partT.(&)  Without  the  presence  of  the  defend^ 
ant,  in  one  or  other  of  these  modes,  all  proceedings  were  a 
nullity.  Judgment  was  arrested  in  an  action  of  trespass 
agaiitst  two,  because  no  bail  was  entered  for  one  of  them,  he 
being  no  party  in  court,(c)  which  shews  conclusively  that  the 
court  have  not  possession  of  the  cause,  until  the  defendant 
does  this  act.  He  said,  the' Act  of  Assembly  requiring  thif 
itatement  from  the  plaintiff,  must,  receive  a  reasonable* 
construction,  and  it  never  CQuld  be  the  tneaning  of  the  le^ 
gislature,  to  require  such  statement  to  be  filed,  when  there* 
was  no  party  in  court  to  receive  it.  Suppose  the  defendant 
never  did  enter  bail,  (and  it  is  optional  with  him,)  would  the 
law  be  construed  by  the  court  so  as  to  require  the  plaintiiF 
to  do  what  might  be  a  fruitless  act?  Compelling  the  plaintiff  ta 
file  a  statement,  before  appearance,  would  be  imposing  a  bur- 
then on  him,  altho'  his  adversary  had  been  guilty  of  laches; 
inasmuch  as  the  plaintiffs  by  filing  such  statements,  would  be 
put  to  expense  and  trouble.  The  court  would  be  asked  for 
similar  rules,  at  the  very  time  the  party  applying  for  them, 
never  meant  to  appear  to  the  suit.  Besides,  there  was  no  pc* 
nalty  imposed  by  the  law,  in  case  the  plaintifis  neglected  to 
file  their  statements  and  it  must  rest  with  the  court  to  enforce 

(a)  5  Mass.  Rep.  p.  264,  Jones  against  Hacker. 

^*^  3  Black.  Com.  292.  (c)  3d  Viners  Abridg.  464.  pi.  6. 


DISTRICT  COURT,  &c.  *» 

the  duty.    This  eould  only  be  done  by  either  continuing  the      1811. 
eause,  until  the  statement  was  filed,  op  by  dismissing  the  "jJJi^JT^^ 
metion;  but  would  the  court  do  either  of  these,  when  the  de-   and  anoiiier 
fendant  had  failed  to  appear,  or  had  not  evinced  any  disposi-     ^?^^^^^^ 
tion  to  do  80* 

By  reading  (he  case  from  Dallas,(a)  to  show  that  filing 
the  declaration  before  the  entry  of  bail,  is  not  a  waver  of  the 
bail,  the  defendant's  counsel  had  unquestionably  assimilated 
the  statement  to  the  declaration,  and,  of  course,  must  submit 
it  to  the  same  rules  that  govern  the  declaration;  and  no  prin« 
eiple  was  better  settled,  than  that  a  defendant  could  not  call 
for  a  declaration,  until  he  had  entered  bail.  By  analogy,  he 
ought  not  to  demand  the  plaintifis'  statement,  before  he  le- 
gally appeared  to  the  action  <<  vAi  eadem  ratio  ibi  eadem  lex.** 
Although  the  act  under  consideration,  was  passed  by  the  le- 
gislature to  simplify  proceedings,  and  the  intention,  so  far, 
was  proper,  it  certainly  did  not  deserve  the  eulogium  that  had  ' 

been  passed  on  it  by  the  defendant's  counsel.  There  were 
many  instances  where  a  compliance  with  its  forms,  at  least, 
as  they  were  understood  by  the  defendant's  counsel,  would  be 
productive  of  injury  to  suitors;  it  would  often  allow  dishonest 
debtors  to  escape,  from  the  mrany  occasions  that  occur,  in 
which  a  ereditor,  to  prevent  the  loss  of  his  debt,  would  be 
obliged  to  proceed,  just  before,  or  on  the  return  day  of  the 
writ,  when  he  might  not,  (in  the  short  space  of  three  days  re- 
quired by  the  law,)  have  time  to  fiile  a  minute  statement  of 
his  demand.  Nor  was  the  act  necessary,  for  if  the  declaration 
did  not  sufficiently  describe  the  cause  of  action,  on  this  being 
shewn  to  the  satisfaction  of  the  court,  they  would,  at  a  proper 
stage  of  the  cause,  order  tlie  plaintiff  to  furnish  a  specifica- 
tion of  his  demand.  It  had  been  avowed  by  the  ^f^fendant's 
eoimsel,  that  the  object  in  asking  for  the  statement  was  to 
plead  in  abatement  of  the  action.  After  such  an  avowal,  the 
court  would  not  proceed  further  than  the  letter  of  the  law 
would  oblige  them.  Pleas  in  abatement,  inasmuch  as  they 
are  intended  to  delay  the  suit,  and  preclude  an  enquiry  into 
the  merits  of  the  cause,  were  not  favoured,  and  the  court 
would>  on  all  occasions,  feel  an  anxiety  to  discourage  them.  It 

(a)  2  D»U.  Rep.  141,  read  by  Mr.  Ingtrsoll. 
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iSil.       was  regreUed  that  tluiy  had  not  the  law  of  MassaehiiBetts 
-  refeiTed  to  in  the  case  read  by  the  defendant's  counBeL    It 

wid  another  ^^^  ^^  "^  collected  fi-om  the  case^  that  the  statement  there 
Aj^Mf  required^  was  in  a  proceeding  had  before  a  justice  of  the 
peace.  In  eaiics  before  magistrates^  no  declarations  are  oyer 
filed^  thereforcy  the  statement  was  essential  to  enable  the  jus- 
tice or  referees,  who  decided  the  cause,  to  do  justice  be* 
tween  the  partieSf  and  where  it  was  not  filed,  it  was  certainly 
an  error.  But  our  act  was  passed  in  reference  to  suits  in 
courts  of  record,  where  the  declaration  was  the  known  and 
where  suits  were  conducted  by  attomies,  the  only  acknow- 
ledged fonpf  in  which  the  plaintiff  exhibited  his  demand  to 
the  eourt.(a)  There  was  therefore  an  essential  and  radical 
difference  between  the  cases. 

As  to  the  first  rule,  he  said,  that  the  aiBdayit  was  positive. 
It  was  drawn  froni  an  apfwoYcd  form  in  Sheridan's  Praetice  in 
the  SJng's  Bench;  a  book  which  the  late  chief  justice,  Shippen, 
considered  a  respectable  work,  and  of  authority.  It  contained 
all  tliat  could  be  required  of  a  plaintiff  to  swear  to,  on  a  ques- 
tion of  bail,  namely,  that  a  debt  was  due,  and  the  cause  of 
fiction. 

Per  CcmiAM.    Hemphilk  pre$iimt. 

In  this  case  a  declaration  has  been  filed,  which  contains 
three  counts,  1st.  Goods  sold  and  delivered*  Sndly.  Ji  gican- 
turn  valebant,  and  ddly.  Money  paid,  laid  out,  and  expended* 

A  rule  has  been  obtained  to  shew  cause  why  the  plaintiff 
fihould  not  file  a  staiementf  agreeably  to  the  Act  of  Assembly^ 
passed  the  21st  day  of  March,  1806,  or  be  non  suited. 

^y  the  fifth  section  of  the  act,  it  is  declared  in  general 
terms,  <<  That  in  all  cases  where  a  suit  is  or  may  be  brought, 
^<  for  the  recovery  of  any  debt  founded  on  a  verbal  promiaCt 
<<  book  account,  note,  bond,  penal  or  single  bill,  or  all  or  vuf 
^<  of  them,  and  which,  from  the  amount  thereof  may  not  be 
^<  cognizable  before  a  justice  of  the  peace,  it  shall  be  the  duty 
<^  of  the  plaintiff,  either  by  himself,  his  agent  or  attorney,  to 
^^  file  in  the  office  of  the  prothonotary  a  statemeiU  of  his  d^ 
^<  mand,  on  or  before  tlie  third  day  of  the  term  to  which  the 
(a)  Judge  Rasb'8  opimon^  vide  uppendiZf  p.  17» 
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*^  proeef 8  israed  is  retanndble,  pMtieiilaily  BpeeifyiBg  tte  date  iBii« 
«  of  the  ppomiseylKMdKaeeoiBityiioteflMHidt  penal  or  single  bffl^  "m^TrneiT 
<'  <Hran,  or  any  of  tliem»  on  whieh  the  demand  isfoondedy  fte.  wd  another 
<^  And  it  shall  be  the  daty  of  the  drfendant,  at  least  twenty  j^^,.. 
^  days  before  the  next  sneebeding  temiy  to  whieh  the  process 
^  issued  is  retomaUey  to  flle  in  the  ofiee  aforesaid^  either  by 
<<  himself^  his  agents  or  attorney^  a  statement  of  lus,  herf  or 
«  their  aeeountf  if  ai^  he  or  she  hath,  against  the  plaintiffii 
»  demand,  tut.  And  it  shall  be  the  duty  of  the  protiionotary 
*^  to  file^  without  the  agency  of  an  attorney,  sneh  statements.'' 
It  has  been  eontended,  Aat  the  aet  only  ai^lies  to  an  aetion 
In^night  by  the  party  himself,  without  the  agnney  of  an  attor- 
ney; but  the  wwds  of  tlie  aet  are  too  positive  to  admit  of  such 
a  eonstmetion;  they  embrace  eases  brongM  before,  as  well  as 
after  the  passing  of  the  aet;  and  it  is  declared,  without  any 
referenee  to  the  manner  of  bringittg  the  aetion,  that  it  shall 
be  the  duty  of  the  plaintiir,  either  by  ktm«elf,  his  agent,  or 
attameg9  to  file  in  the  ofltee  of  the  prothonotaiy  a  statement. 
The  same  language  is  used  with  regard  to  the  statement, 
wliiehisto  be  filed  by  the  defendant;  it  would  be  a  direct  con- 
tradiction to  say  that  the  parties  cannot  file  their  statemenir 
by  their  oitomies.  The  subsequent  words  enjoining  the  pro- 
thonotafy  to  file,  without  Ute  ageney  of  an  attorney,  such 
statements,  are  more  cautionaiy  than  absolutely  necessary,  and 
only  exhibit  in  strcmg  terms  the  meaning  of  the  legislature^ 
that  any  person,  being  so  desirous,  may,  without  the  ageney 
of  an  attorney,  conduct  his  own  cause.  By  an  act  passed  the 
ttth  day  of  February,  1806,  the  prothonotary  is  in  lilce  man* 
ner  required,  on  the  application  of  any  person  being  the  ori- 
ginal holder,  (or  assignee  of  such  holder)  of  a  note,  bond,  or 
other  instrument  of  writing,  to  enter  judgment,  &e.  without 
Hie  agency  of  an  attorney,  or  declaration  filed.  And  although 
fliese  woids  are  ased,  it  is  plainly  infcrible  firom  the  act,  that 
a  party  nuiy,  by  his  attorney,  file  a  declaration,  and  get  his 
Judgment  entered  accordingly  to  the  former  practice.  A  si- 
n^r  provision  is  also  made  in  the  eighth  section  of  the  act 
under  connderation,  in  relation  to  amicable  suits,  where  it  is 
made  the  duty  of  the  prothonotavy>  to  enter  them  without  the 
agency  of  an  attorn^. 


« 


CASES  IN  IBE 


1811* 

M*Car2iey 

^nd  another 


It  remttins  to  be  decided,  vhat  did  the  legislature  mean  hy 
the  word  **  staiemmt;*'  it  eaimot  be  said  to  be  a  teehnieal 
wordy  to  whieh  any  legal  signification  has  been  heretofore  af* 
fixed;  it  is  a  word  however  that  has  been  frequently  used  in 
our  Acts  of  Assembly,  and  it  is  also  to  be  found  in  some  of  our 
law  books,(a)    Wherever  the  word  has  been  uAed,  the  mean- 
ing  is  apparent;  it  contains,  without  requiring  any  formal 
qualities,  a  degree  of  particularity  with  regard  to  the  account^ 
claim,  or  transaction,  to  which  it  relates.    In  allowing  a 
statement  of  the  plaintiff's  claim  to  be  filed,  the  legislature 
evidently  intended  to  simplify  the  legal  proceedings  of  an  ac- 
tion, so  as  to  enable  a  party  to  carry  on  and  manage  his  ovm 
eause,  if  he  should  be  so  inclined;  no  precise  form  is  pre- 
scribed by  the  aet;  if  therefore  a  party,  either  by  himself, 
or  attorney,  chooses  to  draw  his  statement  in  the  shape  of  a 
declaration,  ought  it  not  to  be  considered  to  be  a  statement 
within  the  meaning  of  the  act?  A  declaration  on  a  note,  bond, 
penal  or  single  bill,  contains  the  material  requisites  of  a  stat- 
ment  within  the  meaning  of  the  aet,  and  these  are  all  the 
cases  embraced  by  this  part  of  the  act,  except  a  verbal  pro- 
mise and  book  account.    If  a  party,  without  the  agency  of  an 
attorney,  was  to  bring  an  action  on  a  promissory  note,  and 
had  sufficient  legal  information,  to  file  a  declaration  in  form, 
which  should  state  the  particulars  of  his  claim,  both  as  to 
date  and  amount,  ought  the  court  to  rejectit  on  account  of  it^ 
technical  formality?   The  legislature  certainly  never  could 
have  intended  any  thing  so  unreasonable.  On  the  other  hand, 
if  he  was  to  file  a  statement  which  in  itself  did  not  contain  a 
sufficiently  accurate  specification  of  his  demand,  the  court 
would  compel  him  to  file  a  more  accurate  and  particular 
Statement;  in, like  manner  if  he  filed  a  declaration  which  was 
too  general,  and  did  not  contain  the  requisites  of  the  act,  the 


(a)  The  word  tUtement  has  been  used  in  an  Act  of  Assembly,  entitled 
an  act  to  provide  for  the  setllenient  of  public  accounts  &c.  passed  Uie  4th  of 
April,  1792,  section  1.  vide  4  vol.  Bioren*s  edition  of  laws  of  Pennsylvania  141. 
In  the  act  to  raise  and  collect  county  rates  and  levies,  14th  sec.  6tb  vol,  Bio« 
ren's  ed.  L.  P.  73,  sec.  27,  p.  78.  See  also  same  vol.  L.  P.  103.  1  vol.  Laws 
v.  S.  p.  296.  1  vol.  laws  of  Massachusetts,  333.  7  Bacon's  Abridgment  83. 
Notes.  Condy*s  Marshall  on  Insursnce,  p.  474-5.  1  Sellon's  Practice,  p.  ^30. 
1  Peake*s  Law  of  Evidence,  9,  in  notes.  7  Crancb,  p.  71.  2  Bin.  p.  473.  7  John* 
nep.  268.    2  Peakc's  Ev.  403. 
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etart  would  direet  him  to  file  a  moi^  particular  statement,  or      1811. 
in  the  more  legal  phrase,  a  hUI  of  partieulars.    This  may  he 


done  (independently  of  the  act)  in  an  early  stage  of  the  cause,  aud  another 
so  as  to  afford  the  defendant  an  opportunity  to  plead.(fr)  The  vahut 
idea,  that  a  declaration  may  be  considered  as  a  statement,  is 
corroborated  by  the  sixth  section  of  the  act,  Mrhere  the  words 
are  used  as  synonymous  terms.  By  this'section,  the  plaintiff  is 
permitted  to  amend  his  declaration  or  statement,  and  is  not  to 
be  non  suited  for  informality  in  any  declaration  or  statement; 
from  which  it  clearly  appears,  that,  declarations  are  not  to  be 
entirely  abolished.  It  may  be  added,  that  the  legal  definition 
of  a  declaration  will  pretty  satisfactorily  answer  for  that  of  a 
•tatement.(c)  The  deelaration  is  an  explanation  of  the  plain- 
tiffs writ,  in  which  he  expresses  at  large  his  complaint,  set- 
ting forth  the  natnte  and  quality  of  his  case  more  fully  than 
in  the  writ;  and,  as  jt  is  the  foundation  of  the  suit,  the  law 
requires  that  it  contain  certainty  and  truth,  that  the  defend-, 
ant  may  be  enabled  to  make  a  proper  answer,  and  the  court 
enabled  to  give  a  right  judgment  thereon.(d)  And  we  find  in 
one  of  the  modem  books  of  practice,(e)  that  the  word  state- 
ment is  selected,  as  explanatory  of  the  meaning  of  a  declara- 
tion or  count. 

It  is  said  that  the  ^  declaration  or  count,  is  nothing  more 
^  than  a  statement  in  writing  of  the  cause  of  complaint.'' 

The  court  are  of  opinion  that  a  dedarati&n  ought  to  be 
considered  as  sistatemtnt  within  the  meaning  of  the  act.  If  how- 
ever the  defendant  apprehends  that  the  deelaration  in  this 
ease,  is  too  generilkl,  and  does  not  aflbrd  him  a  fair  opportu- 
nity of  making  his  defence,  he  can  move  for  a  rule,  or  the 
pUmtiff  to  fnmish  a  bill  of  particulars,  which  will  answer 
every  purpose  he  can  have  in  view.  A  sufficient  cause  of  ac^ 
tion  has  been  shewn. 
'    The  rule  obtained  to  shew  cause,  why  the  plaintiff  should 

(5)  2  Burr.  1389, 1390jl.e  Briton  against  Brabam. 

(c)  5  Bac.  Abridg.  326. 

(J)  Jacobs'  Law  Dictionary^  title  declarations;  JDeclarationSf  narratiB,  legal 
wpeci^aHon,  on  record,  ^the  caute  of  action,  •  ■ 

(e)  1st  Sellon'9  PracUce»  220. 


M  CASES  IN  TBDB 

1811«      iiot  file  a  ttotement^  or  be  nou  raitod»  and  the  rale  on  the 
plaintifi  to  shew  hb  eaue  of  aetion  must  be  diseharged. 


BfCAKM.  Rules  diseharfed 


1811.  Babton  against  Hvgrks,  and  another. 

September  li. 

By  aoriTate  "v^  Y  Tirtue  of  a  bond  and  warrant  of  attorney^. given  by 
biy,  J.  Bi^Ss,  J3  ^®  defendants,  Miles  H.  Hughes  and  John  F.  Evans^ 
ristuo^i^  to  the  plaintiff,  James  Barton,  a  judgment  was  confessed  for 
ceruin  Mtent  ten  thousand  dollars,  on  the  ad  day  of  January,  1808. 
SfS^'S^  It  was  afterwards  agreed  between  the  parties,  that  the 
ft  lottety,  for  judgment  should  be  opened,  that  the  defendants  should  plead 
SSm^after  ^*  payment,'*  and  the  plaintiff  reply  <<  mm  sohyU;^^  under 
the  ezpirafcion  which  issue,  the  followiog  faets  were  agreed  to  be  submitted 
limited,  tick,  to  the  eourt  for  their  opinion,  in  like  manner  as  if  they  had 
cu  were  Mid   been  found  by  a  special  verdict. 

snd  A  bond 

and  wurant  of  Ou  the  twentieth  day  of  January  1806,  an  act  of  the 
^orney  taken  ^ggembly  of  this  commonwcaldi  was  pas8ed,(a)  which 
amount;  the  recited,  that  whereas  John  Biddis  had  made  a  discoveiy^ 
^naU^^on  ^^  ^^  important  ilniHroyement,  in  the  art  of  manufacturing 
of  the  bond  potato  starch,  sago  and  hair  powd<»',  and  had  inTcnted  a  n»- 
the  GQiitract  ehine  for  opening  or  reducing  again  to  wool,  off-cast  wooUen 
^^  cloathing;  the  former  of  which  being  so  simple  in  the  pro- 

cess that  the  sale  of  a  sinf^  right  would  make  such  disclo- 
sure as  to  defeat  all  the  benefita  which  he  had  a  right  to  ex- 
pect; and  whereas  it  was  just  and  reasonable  that  encourage-^ 
ment  should  be  given  to  improTcments  in  the  useful  arts,  by 
aecuring  to  the  discoTcrer  a  reward  for  his  ingenuily  and  la- 
bour; and  whereas  it  was  apprehended,  that  there  was  danger 
of  incurring  the  penalty  of  the  law,  restrainhig  sales  by  any 
mode  appearing  in  the  form  of  a  lottery. 

It  was  therefore  enacted.  That  it  should  be  lawful  for  John 
Biddis  to  rend  his  aforesaid  patent  rigfats/or  dghkm  mantk$ 

(«}7VoLBiiilcy'fEditd06. 


and  anoUicf/ 
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{fom  tbe  date  thereof,  according  to  a  plan  to  be  by  him  lodged       I8ii« 
with,  and  to  be  approved  of  by  the  governor  of  this  common-   ^       '  ■ '  '"*' 
wealth;  he  tha  said  John  Biddis,  giving  the  neeessary  securi-     ^^n]^ 
ties  for  the  faithful  performance  in  the  premises,  and  for  a     Hugbes 
full  and  complete  disclosure  and  exemplification  of  his  patent 
rights  at  the  end  of  the  said  term  of  eighteen  months. 

Within  the  eighteen  montlis,  John  Biddis  lodged  vrith  the 
governor,  a  scheme  or  plan  for  vending  his  patent  rights,  and 
gave  the  security  required  by  the  act. 

On  the  28th  day  of  December,  1807,  James  Barton,  on  be^ 
half  of  the  estate  and  representatives  of  John  Biddis  (vrho 
was  then  deceased),  sold  to  the  defendants  Miles  H.  Hughes 
and  John  H.  Evans  twenty  thousand  tickets  or  shares  in  the 
said  lottery  or  plan,  for  which  they  gave  the  said  Barton  the 
bond  and  warrant  above  mentioned. 

On  the  12th  of  February,  1808,  the  governor  appointed 
eoramissioners  to  superintend  the  drawing  of  the  said  lottery« 

* 

It  was  argued  by  Sergeant  for  the  plaintiff^  and  Levy  fyr 
the  defendant.(a) 

Per  CtRiAM. 
Henyphilly  President 

Th^  question  aCrising  under  the  above  case,  is,  whethet 
the  tickets  were  sold,  agreeably  to  the  act  of  Assembly  pass- 
ed the  20th  of  January,  1806.  The  words  of  the  act  are^ 
**  that  it  shril  be  lawful  for  John  Biddis  to  vend  his  aforesaid 
<<  patent  rights,  for  eighteen  months  from  the  date  hereof; 
**  according  to  a  plan,  to  be  by  him  lodged  with,  and  to  be 
<«  approved  of,  by  the  governor  of  this  commonwealth ;  he/ 
<<  the  said  John  Biddis,  giving  the  neeessary  sureties  for  the 
**  faithful  performance  in  the  premises,  and  for  a  full  and 
<<  complete  disclosure  and  exemplification  of  his  patent  rights, 
f  <  at  the  end  of  the  said  term  of  eighteen  months ;  any  law  to 

(a)  For  the  defendant  were  cited  the  following  authoritiea,  11  Co.  59  Fos^ 
ter's  case  Vaugban  179  Hob.  298,  Slade  against  Drake,  4  Dall.  Rep.  26^ 
Mitchell  against  Smith,  ibid  298.  Maybifit  against  Coulon,  5  Jobn.  Rep.  337, 
Runt  et  al.  against  KnickerbaQk^r. 

Yox.  II.  No.  I.  Q 


ao'  CASES  IN  TBHE 

1811.    .  ^'  the  contrary  of  this  act  notwithBtanding."  The  question  his 
■  been  argued^  upon  the  supposition,  that  John  Biddis  'was  an- 

a^Jdw^^     thorised  to  veiMl  his  patent  rights,  through  the  medium  of  a. 

Hughes  lotteiy.  This  appears  to  be  the  true  construction  of  the  act, 
when  we  take  into  consideration  the  preamble,  which  may  be 
done  when  the  enacting  clause  is  doubtful;  the  words  of  the 
latter  part  of  the  preamble  are,  *^  And  whereas,  it  is  appre- 
^  bended,  in  the  present  case,  that  there  is  danger  of  inenr- 
«<  ring  the  penalty  of  a  law  restraining  sales,  by  any  mode  ap>- 
f<  peanng  in  the  form  of  a  lotteiy.  Therefore,  be  H  en* 
^  acted,  jce." 
^  If  the  sale  of  the  tickets,  when  made,  was  noi  authorised 
'  fcgr  the  above  act,  it  is  a  contract  in  contravention  of  the  posi- 
tive law  of  Pennsylvania^  and  this  court  cannot  lend  its  aid  to 
enforce  it. 

The  tickets  were  sold  twenty-three  months  and  eight  dayd 
after  the  passing  of  the  act;  and  the  drawing  of  the  lottery 
did  not  commence,  until  after  the  sale. 

This  law  authorised  John  Biddis  to  vend  his  patent  rights, 
through  the  medium  of  a  lottery,  for  a  given  period;  before^ 
and  after  that  period,  the  sale  of  tickets,  for  the  purpose  of 
drawing  a  lottery,  was  forbidden  and  unlawful.  It  was  in- 
eumbent  on  John  Biddis  to  have  arranged  the  plan  of  his  lot- 
tery in  such  manner,  as  to  have  enabled  him  to  have  comple- 
ted the  vending  of  his  patent  rights,  within  the  limited  time; 
this  was  a  risk  he  took  upon  himself  when  he  accepted  of  the 
V  terms  of  the  act.  Has  he  vended  his  patent  rights  withiii 
Ihe  period  allowed  by  this  act?  In  order  to  vend  his  patent 
rights  agreeably  to  the  act,  a  contract  must  have  been  made 
within  the  eighteen  months.  It  was  insisted,  that  in  order  te 
obtain  the  end  and  design  of  the  act,  John  Biddis  ought  to 
be  considered  as  the  first  purchaser  and  proprietor  of  the 
tickets  remaining  in  his  hands,  and,  as  an  adventurer  in  the 
lotteiy,  had  equal  right  with  any  second  person  to  make  sale 
of  his  tickets.  If  this  emistruction  was  to  prevaU,  the  objeet 
of  the  l^slature,  in  limiting  the  period  to  eighteen^  months^ 
would  be  entirely  defeated.  If  John  Biddis  could  be  consi- 
dered a«  the  first  purchaser  of  the  whole  tickets,  or,  by  sel- 
ling a  single  ticket,  could  be  considered  as  the  first  pur- 
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•liaaer  of  tliose  reinaiiiiiig  on  hand,  there  Mroiild  then  be  no      1811. 
limitation.    By  this  means  he  might  Tend  his  patent  rii^htsy  — ^-— ^— ,. 

Barton 

and  draw  the  lotterji  at  an  indefinite  period.  It  does  not  appear,  atfoimt 
firom  the  ease  stated^  that  any  of  the  tiekets  were  sold  wUkm  ^^^^^ 
e%hteen  months.  Suppose  they  all  remained  on  hand,  at  the 
ozpiration  of  that  period;  could  it  be  said,  that  he  had  vend- 
ed any  of  his  patent  rights?  The  scheme  of  the  lottery,  when 
^iproyed  of  by  the  governor,  was  the  medium  through  which 
he  intended  to  vend  his  patent  rights;  but  cannot,  in  itself, 
be  considered  as  a  sale.  The  patent  rights  remtuned  his  pro- 
perty, until  he  parted  with  his  interest  in  them,  whielt  couU 
not  be  done  after  the  eighteen  months  allowed  by  the  act. 
John  Biddis  eamot,  himself,  be  considered  in  the  two  ineon- 
ifistent  characters,  of  a  seller  and  a  buyer. 
^  It  does  not  appear,  that  John  Biddis,  or  his  representativesy 
took  any  steps  to  vend  his  patent  rights,  until  nearly  a  year 
after  the  act  had  passed;  the  shortness  of  the  time  that  re- 
mained, was  owing  to  their  own  neglect. 

It  is  the  opinion  of  the  court,  that  the  consideration  for 
whieh  the  bond  in  this  case  was  given,  is  unlawful;  and,  that 
under  the  plea  of  payment,  judgment  ought  to  be  entered  for 

the  defendant. 

« 

Judgment  for  the  defbndaii^ 


Baihbbidgs  and  another  against  Aldsbson  and  Company.       isil. 

September  14^ 

ON  motion  of  JBmnqf ,  a  rule  was  obtained  to  shew  cause,  A  foreign  at- 
why  the  foreign  attachment  bsned  in  the  above  ease  got,  le^^^ 
ihouU  not  be  dissolved.  j«"«^  ^f^ 

^^  _  ,  the  exfects  ol  a 

The  pbdntifls  were  merchants,  lately  trading,  at  laver-  person  while 
pool,  under  the  firm  of  «  Bainbridge  and  Cartwright.''    The  ^tSifn^rthe 
defendants  were  also  merchants,  lately  carrying  on  trade,  county  where 
al  London,  under  the  firm  of  «  John  Aldcrson  and  Company.'*  J^"^  **' 
Bothflaixrtifis  and  defendants  were  subjects  of  Great  Britain, 


/ 
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1811*  John  Alderson,  one  of  the  firm  of  John  Alderson  and  Com- 
_  pany,  arrived  in  the  city  of  Philadelphia,  from  England,  on 

and  another  ^^  ^^^  day  of  October,  one  thousand  eight  hundred  and 
a^aimt       seTcn:  and,  shortly  afterwards,  commenced  business,  under 

^nd  company,  the  firm  of  «  Alderson  and  Rowlandson."  On  the  twenty- 
sixth  day  of  November,  in  the  same  year,  he  returned  to  Eng-- 
'  land;  came  to  Philadelphia  in  April,  eighteen  hundred  and 
eight;  returned  to  England  in  November  following;  came  to 
Philadelphia  in  the  beginning  of  the  year  eighteen  hundred 
and  nine;  returned  to  England  in  November  of  that  year,  and 
eame  to  Philadelphia  on  the  ninth  day  of  September,  one  thou- 
sand eight  hundred  and  ten,  where  he  constantly  remained 
ever  since;  except  between  the  twenty-fourth  day  of  Novem- 
ber, one  thousand  eight  hundred  and  ten,  and  the  ninth  day  of 
January,  one  thousand  eight  hundred  and  eleven,  when  he 
was  absent,  on  business,  at  Charleston.  The  counting  house 
of  Alderson  and  Rowlandson,  in  the  city  of  Philadelphia,  con- 
tinued open,  from  the  first  of  May,  one  thousand  eight  hun- 
dred and  nine,  until  the  month  of  March,  one  thousand  eight 
hundred  and  eleven;  and  the  business  of  that  firm,  here,  was 
exclusively  under  the  direetion  of  John  Alderson,  since  No- 
Tcmber,  one  thousand  eight  hundred  and  ten;  at  which  time 
Bowlandson  went  to  England.  John  Alderson  had  a  family^ 
imd,  from  the  time  of  his  last  arrival  from  England,  kept 
house  in  or  near  Philadelphia:  he  had  been  heard  to  say,  tliat 
he  bad  no  intention  of  becoming  a  citizen  of  the  United  States^ 
hut  expected  to  return  again  to  England, 

Binney  contended^  that  the  rule  must  be  made  absolute^ 
for  two  reasons. 

First.  Because  the  defendant,  John  Alderson,  was  such 
*  ani  nhaJritant  of  Pennsylvania,  as  not  to  be  the  object  of  a  for- 
eign attachment.    And, 

Secondly.  Because  the  foreign  attachment  had  illegally 
issued  against  the  effects  of  the  defendants,  while  one  of  them 
was  x^ersonally  present. 

The  twelfth  section  of  the  Act  of  Assembly  of  Pennsylva- 
nia of  the  second  of  March,  1725,  provides,  that  a  foreign  vlU 
tachment  shall  issue  against  the  goods  of  any  one  not  an  tnha« 
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Ktant      In   the  case  oT   Lazarus    Bamet,  (a)    president      18ti« 
Shippen  informs  us  iirhat  is  the  meaning  of  the  word  « inha- 


^  bitant."    He  says,  <<  a  person  eoming  hither  oeeasionally,   ^^  another 

«<  as  a  eaptain  of  a  ship,  in  the  course  of  trade,  cannot  be    ^  offoitut 

*^  called  an  inhabitant;  nor  does  a  person  going  from  his  set-  and  Company. 

^  tied  habitation  here,  on  occasional  business  to  Bostofif  or 

^  any  other  place,  cease  to  be  an  inhabitant.  But  a  man  ivho 

**  comes  from  another  place  to  reside  among  us,  introduces 

•<  his  family  here,  takes  a  house,  engages  in  trade,  contracts 

«  debts,  and  after  some  time,  runs  nivay  with  design  to  de- 

^  fraud  his  creditors,  he  ought  surely  to  be  considered  such 

"  an  inhabitant  as  not  to  be  an  object  of  theyoret^  attacli^ 

"  ntenf,  &c.*' 

In  the  case  of  Taylor  against  Enox,(5)  the  court  seemed 
unwilling  to  lay  down  any  general  rule  as  to  what  will,  or 
will  not  make  a  person  an  inhabitant;  but  they  thought  it  ought 
to  be  such  a  residence,  as  would  give  him  the  rights  of  citi* 
zenship,  to  wit,  for  twelve  months.   . 

On  the  second  point,  he  said,  that  according  to  the  cus- 
tom of  London,  there  must  be  a  return  of  pihU,  on  which  to 
ground  a  foreign  attachment. 

In  the  case  ofM^Clenachan  against  M<Carty,(c)  it  is  said, 
that  the  attachment  law  supposes  the  defendant  to  be  an  aft- 
sent  person.  He  also  cited,  and  relied  on  the  case  of  Lyle 
against  Foreman,(d)  as  decisive  on  this  point. 

A  foreign  attachment  is  only  a  process  to  compel  an  ap- 
pearanee,(e)  which,  in  this  case,  may  be  done  by  a  capias. 

Bandall  and  Rush  contra,  argued,  that  resident  vljiA  ^finha- 
kttont"  were  used  by  the  legislature,  the  Bench  and  the  an* 
Ihors  of  Dictionaries,  as  synonimous  terms;  and  had  been  de- 
fined to  be,  **  a  person  coming  into  a  place  with  an  intention 
to  establish  his  domicil  or  permanent  residence;  and,  in  conse- 
quenee  actually  resides."(/)  The  defendant  came  within  that 
description  of  persons  included,  by  President  Shippen^  in  La- 

(a)  1  Ball.  Rep.  152.  (6)  1  Dall.  Rep.  158. 

(c)  1 0aU.  Rep.  375.  (cQ  1 1>^-  Rep*  480. 

(e)  Law  of  Attachments,  6. 
-to  2  Pcte^  Admi.  Dec,  450.  Johnson's  Diction;u7, 
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1 811*       zaras  Bamet's  ease^  under  the  second  division  of  the  first  head; 

■———"■*-"  namely^  those  whose  actual  residenee  was  abroad.    In  eonsi- 

and  another    deriog  the  question  of  domicile  the  time  is  not  essential;  the 

a^aintt      question  turns  entirely  on  the  intent,  exeevted*   That  notwith* 

Add  Company,  standing  the  presence  of  John  Alderson  here,  he  did  not  cease 

to  be  an  inhabitant  of  LanAon,  as  he  intended  to  return;  but 
to  say  that  a  person  was  an  inhabitant  of  two  places,  at  the 
same  time,  was  a  solecism  in  Iaw«  In  the  case  of  Lazarus 
Bamet,  the  question  arose,  between  the  creditors  who  had  is- 
sued foreign  attachments  and  who  claimed  the  funds  for 
their  exclMive  benefit;  and  those  who  claimed  under  a  do- 
mestic attachment,  which  was  for  the  benefit  of  all  the  de- 
fendant's creditors;  here,  the  dispute  lay  simply  between  the 
defendant  and  his  creditors.  When  judge  Shippen  says,  in 
Lyle  against  Foreman,  that  while  a  man  remains  in  the  State 
though  arowing  an  intention  to  withdraw  from  it,  he  must  be 
considered  as  an  mfcobttant,  he  must  be  understood  to  mean, 
such  an  inhabitantf  as  would  be  an  object  of  the  domestic  at- 
tachment. 

Per  Curiam. 

ITemplttll,  President. 

In  this  case,  two  questions  have  been  made; 

1st.  Was  the  defendant,  John  Alderson,  such  an  inhabi- 
tant, as  not  to  be  an  object  of  the  foreign  attachment?  and, 

2ndly.  Could  a  foreign  attachment  be  legally  issued 
against  him,  while  he  was  actually  on  the  spot?  The  court 
do  not  deem  it  necessary  to  decide  upon  the  first  question,  aa 
it  is  clearly  their  opinion,  that  the  attachment  cannot  be  sup* 
ported  on  the  second  ground.  In  the  third  section  of  the  aet 
of  one  thousand  seyen  hundred  and  five,  it  is  provided,  <«  that 
^  no  writ  of  attachment  shall  hereafter  be  granted  against 
^*  any  person  or  person's  effects,  but  such  only  as  at  Ike  ti$n^ 
<<  of  granting  such  writs  are  not  resident  or  residing  within 
«<  this  province,  &c.''  The  defendant  certainly  was  residing 
here  at  the  time  the  attachment  was  granted.  Whethet*  he 
had  been  here  long  enough  to  become,  exclusively,  an  object  of 
the  domestic  attachment^  caimot  be  material;  for  he  was  &ere 
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te  answer  the  design  of  the  aot^  whieh  was  to  obtain  hail  to      IHH* 
the  plaintiff's  action.    He  cannot  be  required  to  give  any  ~ 

other  bail  on  the  attaehment,  than  if  he  had  been  arrested  on  ucTanather 
a  capias;  in  neither  case  could  he  be  eompelled  to  giye  bail      ogoi^^ 
for  his  partners,  who  are  not  named  in  the  writ.  and  Company 

Inthe  case  of  Lyle  against  Foreman,  (y)  this  questioo 
seems  to  have  been  deeided.    That  was  a  ease  of  foreign  at- 
taehment,  to  Dec.  Term,  seventeen  hundred  and  eighty  nine; 
it  was  proved,  that  on  the  5th  of  December,  the  defendant  was 
at  Lancaster,  on  his  way  to  Fort  Pitt,  whence  he  intended  ta 
proceed  to  the  Spanish  settlements,  below  the  Natehes,  on  the 
Mississippi,  but  was  aetuaUy  at  Fort  Pitt,  on  the  second  day 
of  January,  seventeen  hundred  and  ninety.    President  Ship*^ 
pen  observed,  that  while  a  man  remained  in  the  State,  though 
avowing  an  intention  to  withdraw  from  it,  he  must  be  consi- 
dered as  an  inhahitant,  and  therefore,  not  an  objeet  of  the  fo- 
reign attachment.    It  was  urged,  that  judge  Shippen,  in  ma- 
king use  of  the  word  inhaintantf  meant,  such  an  inhabitant  as 
would  be  9Sk  object  of  the  domestic  attachment;  but  I  think  that 
oould  not  have  been  his  meaning;  for,  if  the  defendant  had  been- 
sueh  an  inhabitant  as  rendered  him  exclusively  an  object  of  the 
domestic  attaehment,  there  would  have  been  no  necessity  for 
enquiring  into  the  fact,  whether  or  not  he  was  in  the  State  at 
the  time  the  attachment  issued;  for,  in  that  ease,  the  foreign 
attaehment  could,  on  no  principle,  have  been  supported. 

We  do  not  decide,  that  a  foreigner,  casually  traveUing,. 
unknown  to  the  plaintiff,  through  a  remote  part  of  the  State^ 
iffould  be  protected  from  a  foreign  attachment.  In  this  case 
the  defendant  was  dwelling  in  the  county 'when  the  writ  is- 
sued,  and  had  been  so  dwelling,  for  a  considerable  time  be- 
fore. 

Let  the  rule  be  made  absolute. 

Rule  to  shew  cause  why  the  attachment  should  not  be  dia- 
itolved,  absolute. 

(/)  X  DaU.rcp,  480. 
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*811.  Mussi  against  Lobaix  the  younger^ 

September  26. 

Jt  ethe  T  T  rlLMAai  nOLDERNESS,  on  the  9th  day  of  July 
firm  of  ^  and  V  V  1801,  being  indebted  to  the  firm  of  John  Lorain  and 
Mtef^«$able  *®"'  *«  ^^^  sum^of  fouT  hundred  and  fifty  three  doUars  and 
in  blank;  B  sixty-seven  cents,  gave  them  his  negotiable  note,  at  thirty 
to  a\roker,  to  ^^J^f  ^^^  that  amount;  payable,  in  blank.  John  Lorain  the 
"^"tl^^bl^k^^  younger,  the  defendant,  one  of  the  firm,  plaeed  this  note  in  the 
withtiie  name  hands  of  Boss,  a  broker.  Ross  filled  up  the  blank  with  the< 
person^hldor-  ^^^^  ^^  "  James  Davis,  junior 9^^  a  fictitious  person;  indorsed 
sed  the  same  the  name  of  "  James  Bavisy  junior, ^^  on  the  back  of  the  note^ 
note^  arnica*.  *"^  afterwards  passed  it  away  to  the  plaintiff,  Mussi,  in  ex- 
sed  it  away  to  change  for  land.  At  the  time  Mussi  received  the  note,  Ross 
change  for  assured  him,  that  James  Davis,  junior,  had  given  cash  and 
c'l^at^the""^  dry  goods  for  it.  Before  the  note  came  to  maturity  Holder- 
fictitious  payee  ncss  failed.  The  note  was  protested,  for  non-payment.  . 
vaUifble  coV  ^^  ^^^  eighth  day  of  August,  1807,  Mussi  applied  to  Joha 
sideration  Lorain.  junior,  for  payment.  Lorain  at  first  declared  that  he 
before  the^notc  ^^^^  nothing  of  the  note,  but  he  afterwards  admitted,  that 
came  to  matu-  he  had  put  it  into  the  hands  of  Ross,  and  said,  that  it  waB 
The' courthcld,  ^^^  ^'^  blank;  that  he  knew  nothing  of  James  Davis,  junior, 
^?^:^*i  ^'^^  but  believed  he  was  a  fictidous  person;  that  he  had  taken  care 

plaintiff,  could       ..  .1.  -^        j  4  -ui 

not  recover  on  Qot  to  put  his  own  name  on  it,  and  was  not  responsible^ 
*h]r^n* ^^^  ^^'^  declaration,  besides  a  count  for  money  had  and  re* 
with  indorsing  cclvcd,  contained  a  special  count,  wherein  the  defendant  was 
the  name'of  charged  with  having  indorsed  the  note  by  the  name  of  James 
the  fictitious  Davis,  junior:  the  pleas  were  wm  assumpmt  and  payment  and 
2ndiy.  That  ^^c  Statute  of  limitations^ 

the  plaintiff 
might  recover 

on  a  count  for  MilnoT,  for  the  defendant,  contended,  that  Lorain  had 
Sid"rece?ved.  V^^^  the  note  in  the  hands  of  the  broker  to  be  sold  without 
3dly.  That  intending  to  become  responsible;  that  Mussi  reeeived  the  note 
L^^^dulere**^"  with  a  full  knowledge  of  the  faets,  and  therefore  could  not 
had  been  a  rccovcr.  That  the  action  should  have  been,  on  the  case,  for  ar 
s^th^'^sta-"  deceit,  and  should  have  been  brought  against  Ross:  that 
tute  of  Umita-  ^^  ^[  events,  it  could  not  be  maintained  aeainst  John  Lorain,' 

tions  De&ran 

to  operMe  on-  junior,  alone,  for  it  had  appeared  that  the  note  was  the  pro- 
UrarSiu^dis.  P®'*y  of  the  firm.  He  also  relied  on  the  plea  of  the  statute 
cdvery  of  limitations  as  a  bar  to  the  plantiff's  action. 
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irdwne^  for  the  defendant,  insisted  that  Lorain,  by  his       181i. 
igtnt,  Ross,  had  practised  a  fraud  upon  Mussi;  that  Ross  had       ^^^^^ 
represented  James  Davis  junior,  as  beings  a  real  person,  pos-      agaiutt 
sessed  of  funds;  and  the  transaction  as-  being  real.    That  ^ij'you,'^, 
owing  to  these  faiscf  representations,  Mussi  must  hare  tal^en 
the  note,  partly  upon  the  supposed  credit  of  the  indorser. 

That  for  eyery  wrong  the  law  had  provided  a  correspond* 
iiig  rentedy,  therefore,  the  ptaintiif  was  entitled  to  recover, 
provided  the  form  of  Iris  action  was  correct  and  he  bad  direct- 
ed itagainst  the  proper  person. 

That  the  action  for  money  had  and  received,  lay  to  recfo-' 
verbaek  money  paid  under  a  deceit,  {a) 

That  the  action  was  brought  against  the  proper"  persoA  ^ 
it  would  not  lie  against  Ros*s,  who  was  merely  agent,  nor 
against  the  firm  of  Lorain  k  Son,  for  it  did  not  appear  that 
the  father  had  had  any  participation  in  the  transaction. 

To  the  plea  of  the  statute  of  limitations  he  replied,  that 
this  action  arose  out  of  a  fraud,  in  which  case  the  statute  it 
io  bar.  (V) 

Fesb  CuBIAiC. 

HemphOl,  presidentr 

Tothe  Jnry,  (after  stating  the  case, ) 

This  cade  la  novel  in  its  nature^  and  presents  several  impor- 
tant objects  of  consideration. 

It  is  contended,  by  the  counsel  for  the  defendant,  that  Lo- 
rain authorised  Ros»  to  sell  the  note  for  the  best  price  that 
could  be  procured,  intending/  that  the  purchaser  might  fill 
up  the  blank  with  his  own  nanUe;  and  that  the  plaintiff  receiv- 
ed tlie  note  with  a  full  knowledge  of  the  circumstances.  If 
you  thhik  this  emi  be  fairly  presumed  from  the  evidence,  y6u 
ought  to  find  for  the  defi^ndant.  If,  on  the  other  hand>  you 
shall  be  of  opiuonythat  Mussi  was  innoee&t  and  ignorant  of 

(a)  1.  Salk.  Rep.  22.  Tomkins  ftgainst  BenctSd  Wm.  Black.  R«p.  824 
Farmer  against  Arundal. 

(6) .  3d.  Piere  WiUiams's  Hep.  143.  South  Sea  Company  againai  Wymondfelk 
vide  also  2d  Doug.  654^  6(S6,  Bn%  agaioit  Holbcch. 

Vox.  II.  Ko.  I.  ^ 
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1811.       the  transaction,  and  that  he  believed  that  Jame8   Bavig, 
"^^[^^      junior^  was  a  real  person,  then  the  case  will  bear  a  very 
ajrainse       different  complexion^  for  then  Mussi  was  deceived,  and  iie«^ 
Uic  youl'g^n  "^^ssarily  sustained  an  injurj'. 

TVhenever  a  person  has,  sustained  an  injury,  there  mast 
be  a  remedy;  tlie  next  question,  therefore,  that  will  present 
itself,  is,  what  remedy  has  the  l^w  provided  in  such  a  case  ? 
If  »1,  to  raise  money,  draws  a  bill  of  exchange  on  B,  in 
favour  of  a  fictitious  person,  and  £,  knowing  the  J^act,  ac- 
.  cepts  the  bill;  and  it  is  afterwards  indorsed  in  the  name  of 
the  fictitious  payee,  and  comes  to  the  possession  of  an  inno- 
cent person,  the  acceptor  is  liable,  and  it  may  be  recovered 
against  him;  either  as  a  bill  payable  to  the  bearer,  or  as  a  bill 
payable  to  the  order  of  the  drawer;  for  the  names  of  the 
drawer  and  acceptor  appear  upon  the  instrument  and  give 
it  a  currency;  and  the  fictitious  indorsement  is  considered  a» 
a  nullity. 

Agreeably  tq  these  principles,  we  think,  that  Holdeme^» 
would  have  been  liable :  by  his  signature,  he  gave  eurreaey 
to  the  note,  ami  by  passing  it  away  in  blank,  he  authorised 
the  name  of  the  holder  to  be  inserted*  But  we  know  of  no 
law  by  which  an  action  can  be  maintained  against  a  person, 
as  a  party  to  a  negotiable  instrument,  when  his  name  does 
not  appear  upon  the  paper;  we  therefore  think,  that  the  pre- 
sent action  cannot  be  supported  on  the  special  count  laid  in. 
tlie  declaration.  It  might  also  be  added,  that  it  is  an  invari- 
able ride,  that  no  recovery  ean  be  had  on  a  special  count,  un-* 
less  it  is  proved,  as  laid,  which  we  think-  has  not  been  ddrie 
in  this  instance..  It  is  stated  in  the  declaration,  .that  the 
note  was  indorsed  by  John  Lorain,  junior,  by  the  name  of 
James  Davis^  junior^  ot  which  there  was  no  evidence.  Again, 
the  note  was  the  property  of  Lorain  and  Son,  and  if  it  ean  be 
recovered  on  the  ground  of  an  indorsement,  the  action  should 
have  been  against  that  firm.  It  is  alleged  by  the  plaintiif 's 
counsel,  that  a  fraud  was  committed  by  John  Lorain,  junior, 
in  which  his  father  never  participated;  if  you  believe  this  to 
have  been  the  case,  an  action  will  lie  against  John  Lorain^ 
junior,  though  not  In  the  form  stated  in  the  special  count.. 
Can  the  action  be  supported  on  the  count  for  moneif  had 
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and  recdred  ?  This  is  a  liberal  count  and  is  said  to  lie  in  every       1  Sll. 
case  where  the  defendant  has  received  mon^,  which,  in  - 

W  ''SSI 

equity  and  good  conscience,  he  ought  not  to  retain.  affainftt 

It  lies  to  recover  back  money  paid    through  the   de-    ^i-««aik 

vtic  youiiGTcr. 

cdt  of  the  other  party  (a)  :  but  this  form  of  action  confirms 
the  aet  of  the  defendant  so  far,  that  the  right  to  receive  can- 
not be  gainsaid;  no  more  therefore  can  be  recovered  than  the 
amount  aetuaUyrecehed.(b) 

Has  Lorain  received  money,  whicA  in  equity  and  good 
conscience  he  ought  to  refund  ?  An  answer  to  this  question 
will  involve  the  following  considerations;  whether  Lorain 
authorised  the  name  of  James  Davis  to  be  inserted  in  the 
note, — whether  Mussi  believed  James  Davis,  junior,  to  be 
a  real  person,— ^nd  what  credit  Mussi  gave  to  the  indorse* 
ment. 

Another  ground  of  defence  taken  by  the  defendant,  is  the 
statute  of  limitations;  to  which  the  plaintiff  replies  <<  that 
there  has  been  fraud.'' 

The  statute  begins  to  operate  from  the  time  the  right  of 
action  occurs,  and  where  there  is  fraud  Jrom  the  time  of  its 
^eo'ven/.(^c) 

Tou  will  therefore  inquire  whether  fraud  has  been  proved; 
and  if  there  was  fraud,  when  it  was  discovered  by  the  plaintiff! 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount 
claimed. 


The  cases  of  Fredeuick  Pipek,  Esquire,  et  al.  isii. ' 

September  SO* 

SET^RAL  of  the  jurors,  summoned  to  attend  at  this  term.  The  court  wiU 
made  application  to  be  excused  from  serving  on  account  son  from  scrvl 
of  the  situations  and  offices  which  they  held:  the  eourt  de- inffasajuror, 

who  holcis  a 
situation  of  a  public  nature,  and  who  has  no  power  to  act  by  deputy;  coTitra  if  the  ti'ust  is 
of  a  piivate  nature,  or  the  party,  has  the  power  to  act  by  deputy. 

(a)  I  Salk.  Rep.  22.  (6)  1  Dall.  Rep.  222. 

Ic)  1  Smith  Ed.  of  the  Laws  of  Penn.  80  Note  L 


if 
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1811.       clared,  that  whenever  the  office  or  situation  was  of  a  publi« 
nature,  and  the  holder  had  no  tH>wer  to  act  by  deputy^  he  was 


Fi-ederick  Pi-    entitled  to  be  excused  from  serving  as  a  juror;  but  it  was 
p«r,  fibq.  et  jJ.  otbenvise  where  the  trust  was  of  a  private  nature,  or  the 

party  had  the  power  to  act  by  deputy. 

In  conformity  to  this  rule,  they  excused  Frederick  Pipert 

esquire,  inspector  of  bark;  and  they  refused  to  excuse  Wii- 

Uam  Simmons^  wcigh-master» 


*^***  Lawbekce  against  Bviur«« 

October  5. 

bsae  was  join-  T?  DWARD  LAWRENCE  brought  an  action  otindebito 
of  jw/««Sm2f   t!j  *«^  a69tm,p8it  against  Nicholas  Bums,  to  which  the  de- 


tit  and  pay.      fcudant  pleaded,  «<  non  assumpsit  and  payment,  and  gave  no- 
went  and  no-     <<  ^j         i*         ^    ii»„ 
ticc  of  ietHiff:         "®^  ^^  *  ^^  ®°* 

M  he^i  the  jury  After  the  cvidcncc  was  closed,  the  jury  retired  to  consider 

their^^alct"  ^^  their  verdict;  when  they  returned,  the  prothonotary  called 

the  prothono-  the  plaintiff,  who  answered;  the  jury  being  asked  for  whom 

plaintiff,  who  ^^Y  fonud,  replied  <<  for  the  defendant:"  the  prothonotary 

answci-ed;  the  recorded  thc  vcrdjct  for  the  defendant.    The  foreman  of  the 

jurv  ftmnd  for 

the  defendant,  juiy,  addressing  the  prothonotary,  inquired,  if  he  did  not 

iie^lect^d'to  ^'^^^  ^^  ^^®  ^''^  ^^^9  ^^^  added,  that  they  found  the  sum  of 
calculate  tiie  One  bund^  and  fifteen  dollars,  with  interest  since  the  day 
ivttrecfa^in  ^^^  ^^^^  ^*®  brought.  The  court  informed  the  jury,  that  the 
to  make  the  Verdict  cQuld  not  bc  rccordcd  in  that  form,  and  desired  them 
>vhen  they  re-  *®  calculate  the  interest.  The  jury  retired;  when  they  re- 
tunied,  the  iumcd,  the  prothonotary  called  the  plaintiff  again,  who  re- 
cd^on  suftdring  f  nscd  to  auswcr,  but  insisted  on  suffering  a  non  suit.  The 
a  non  ««\but  8^^|  ^^s  rccordcd, 

tlic  court  held^ 
that  tlie  de- 

Srfit  to  Thc  plaintiff,  by  J.  IL  Hopkins,  now  moved  for  a  rule  to 

take  tLc  vcr-    shcw  cuusc  why  the  verdict  should  not  be  set  aside,  and  a  non 

suit  entered. 

Ite  contended,  that  there  could  be  but  one  verdict  in  a 

cause,  which  formed  an  entire  entry  on  thc  record^  that  if  tte 
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Sfst  entry  by  the  prothonotary  was  the  verdict  of  the  jury,      1811. 
the  subsequent  entry  was  unauthorised  and  void;  but  if,  as  he  ' 

coneeived  was  the  better  opinion,  the  ftrst  entry  was  not  the     ^^![^^* 
verdiet,  then  the  jury  had  the  right  to  change  their  minds,      Bn&ns. 
and  the  plaintiff  was  at  liberty  to  receive  the  verdiet,  or  suffer 
a  non  suiL 

For  the  defendant,  it  was  answered,  by  Bravont^ 

First.  That  the  plaintiff  had  made  his  eleetion  to  lasweTf 
after  which,  the  court  would  not  permit  him  to  withdraw; 
that  it  was  true,  that-  the  law  placed  it  at  the  option  of  the 
plaintiff  to  answer,  or  suffer  a  lum  suit;  but  the  privilege 
was  not  favoured;  for,  in  one  case,  where  it  had  been  contem- 
plated by  the  plaintiff's  counsel  to  suffer  a  non  svit,  but  the 
plaintiff,  being  called,  answered  by  mistake,  the  court,  ordered 
the  verdict  to  be  recorded.  That  the  two  entries  made  by  the 
prothonotary,  formed  but  one  verdict,  and  that  accident  alone 
had  prevented  them  from  being  made  at  the  same  time.  But; 

Secondly.  He  contended,  that  the  verdiet  in  this  ease 
was  taken  under  the  peculiar  provisions  of  the  defalcation 
aet,(a)  which  seeni^  to  contemplate  a  division  in  the  veidict, 
such  as  had  taken  plaee.  After  stating  what  shall  be  the  pro^ 
eeedings,  in  case  there  is  a  balance  due  to  the  plaintiff  the 
aet  proceeds  ^<  But  if  it  appear  to  the  jury,  that  the  plaintiff 
**  is  overpaid,  then  they  shall  give  in  their  verdict  for  the  de- 
<(  Cendant;  and  withal  certify  to  the  court,  how  much  they 
<<  find  the  plaintiff  to  be  indebted,  or  in  arrear,  to  the  defend-. 
<<  ant,  more  than  wiU  ansi^er  the  debt  or  sum  demanded*" 

In  conformity  to  the  provisions  of  this  law,  the  jury  ha^ 
first  given  their  verdict  for  the  defendant,  and  afterwards, 
^  had  certtted  to  the  court  how  much  they  found  the  plain- 
<<  tiff  to  1^  indebted  to  the  defendant,  more  than  would  answer 
<«  the  sum  demanded."  That^  from  the  whole  tenor  of  the 
aet,  it  was  evident,  that  the  legislature  did  not  intend  to  allow 
the  plaintiff  to  suffer  a  nan  suit;  from  the  time  issue  is  joined, 
onthe-set-off,  the  defendant  becomes  an  actor,  like  a  defend- 
ant In  replevin,  who  avows  for  rent;  and  the  words  of  the  law 
are,  *^  the  jury  shall  find  for  the  defendant:"  and  again,  <<  the 
<«  sum  or  sums  so  certified,  (for  tho  defendant)  shall  be  re- 

(a)  1  Vol.  Biorea'sed,  L.  P.  61. 
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<^  corded  with  the  yerdicty  and  s/iallbeadebt  of  peeord;''  tfailt 
any  other  construction  would  render  the  aet^  as  far  a«  re- 
spected the  persons  claiming  the  set-off,  entirely  useless. 

The  court  refused  to  grant  the  rule,  declaring,  that  they 
thought  the  defendant  had  the  right  to  take  the  yerdict. 

Rule,  to  shew  cause  why  the  verdict  should  not  be  set 
Hside^  and  ^  non  suit  entered,  refused. 


1811. 

October  21. 

It  is  no  ame 

to  dissolve  a 
foreign  attach- 
menr,  ihat  it 
hns  issued 
ag'ainst  a  per- 
son who  never 
has  been  with- 
in the  limits  of 
the  State  of 
Pennsylvania; 
nor  that  tiie 
claim  is  for 
vnSqtfidated 
damages^  for 
the  non  per- 
formance of  a 
eontract. 


Redwood^  et.  al.  against  Con sE(tuA« 

A .    FOREIGN  attaehment  issued  in  this  case,  in  whieh^ 
X\.  bail  was  demanded  in  fifty  thousand  dollars. 

On  motion  of  C.  J.  Iii^eraoU»  the  court  granted  a  rule  on 
the  plaintiffs  to  shew  their  cause  of  action^  and  why  the  at* 
tachpnent  should  not  be  difiSolTed. 

Chauntey^  for  the  plaintiffs,  produced  the  following  affi- 
davit. 

<<  Joseph  S*  LewiSf  of  the  city  of  Philadelphia,  merchant, 
^<  one  of  the  plaintiffs  above  named,  being  duly  affirmed  ac- 
<<  cording  to  law,  sakh,  that  the  defendant  is  justly  and  truly 
'<  indebted  to  the  plaintiffs  in  the  sum  of  thirty  thousand  dol- 
<<  lars,  and  upwards,  besides  interest,  upon  a  promise  made 
<<  py  the  defendant,  for  a  v^uable  consideration,  to  deliver  to 
^^  the  plaintiffs  a  large  quantity  of  teas,  of  a  certain  quality, 
*^  which  promise  he  has  not  complied  with,  but  has  broken: 
**  The  affirmant  further  saith  that  the  defendant  is  not  an  in- 
<<  habitant  of  the  state  of  Pennsylvania,  and  was  not  an  inhabi- 
<*  tantof  said  state,  at  the  time  of  theissaing  of  the  attachment 
*<  in  this  cause;  and  that  the  said  defendant  was  not  then,  and 
^  has  not  been,  at  any  time  since^  within  the  state  of  Penn* 
**  sylvania.'* 

For.  the  defendant  it  was  contended  by  C.  J.  IngtrsoVk  and 
JiallnSf  that  the  attachment  n^ust  be  dissolved* 
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Vyr^U  Beeause  it  had  issued  against  the  effeets  of  a  per-      ISil. 
son.  who  had  never  been  within  the  limits  of  the  state  of 

,  RSDWOOD 

Fennsylyania.  etal. 

Seeondly.  Beeanse  the  cause  of  action  was  unlifyidated      o^oimt 
doMU^eSf  for  ^hich  no  foreign  attachment  will  lie. 

Thirdly.  Beeause  the  plaintiffs'  affidavit  was  not  drawn 
witl^  that  precision  the  law  requires. 

On  the  first  question  it  was  observed,  that  the  cu^om  of 
London,  and  our  acts  of  assembly,  were  equally  explicit.  As 
to  the  custom  of  London,  several  cases  were  oiled,  and 
relied  (Ni.(a) 

With  respect  to  the  act  of  assembly  of  1705,(&)  they  eon- 
tended^  that  it  was  plain  the  legislature  contemplated  the  pro- 
ceeding l^  foreign  attachment^  only  where  the  defendant  had 
been  present  within  this  state.    For,  the  preamble  gives  as  a 
reason  for  the  law,  that  <^  the  effeets  of  persons  absenting  are 
<<  not  equally  liable  with  those  of  persons  dwelling  on  the 
'<  spot,''  which  can  only  include  such  as  were  onee  present. 
And  not  only  so,  but  it  must  be  for  *^  debts  contracted  oit  ow- 
**  ing  TcHhin  this  prwomceJ*    And  thero  was  good  reason  fot 
limiting  it  to  such :   for,  with  regard  to  a  person  who  ob- 
stnleA  or  ahsconAei  from  die  province,  after  contractiBg  debts, 
the  proceeding  by  foreign  attachment  was  a  measure  no  less 
just  than  wise^  but  the  efiSbct  would  be  quite  different,  if  the 
court  extended  the  provisions  of  the  act^,  so  as  to  embrace 
the  ease  of  a  person,  who  never  had  been  within  this  oommoii- 
wealth;  one,  who  had  never,  directly,  or  indirectly,  made  any 
contract  here;  and  who  re&ided  at  such  an  immense  distance, 
that  before  he  could  receive  notiee  of  the  proceedings  against 
that  portion  of  his  property,  which  had  accidentally  fallen 
within  the  jurisdiction  of  our  courts,  he  might  be  condemned, 
his  property  sold^  and  the  time  expired  within  which  he  could 
have  an  opportunity  of  dissolving  the  attachment  and  making 
defence.    In  the  ease  of  Fisher  against  Lane,(c)  the  court 
mentions,  with  horror,  the  idea  of  condemning  a  person  un* 
htarif  as  contrary  to  the  first  principles  of  ji&tice;  yet,  such 

(a)  Lev.' Rep.  23.  Lulwich  984^  and  Shower's  Rep.  10. 
(6)  I  Vol.  Smith's  ediuon  of  the  Laws  of  PennsylYania,  45*. 
(c)  3  Wa.  302, 303. 
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wtald  be  the  ease  in  the  present  instaneey  if  the  attaehment 
was  sapp<Hrted.  In  the  beginning  of  the  eighteenth  eentui^r 
we  had  a  thin,  eolonial  population;  its  external  iMnnieree 
passed  through  British  ehannels,  and  was  oonfined  to  British 
ports;  the  legislature^  at  that  time^  did  not  eontetnplate 
debts  eontracted  in  China^  and  other  distant  places,  with 
whose  inhabitants  we  had  then  no  trade  or  intercourse*  At 
that  period  an  aet  was  passed,  whieh  is  now  obsolete,  but 
whieh  may  be  found  in  Galloway's  edition  of  the  faiws',(a)  pro^ 
Tiding,  that  no  one  should  leave  the  province,  until  he  had 
put  up,  in  public  places,  notice  of  his  intention  ta  departs  Im- 
mediately after  this  law,  followed  the  ftrst  attachment  act, 
which  eiidently  was  intended,  to  pi*oyide  a  remedy  against 
the  property  of  those,  who  being  indebted,  should  withdraw 
from  the  province,  without  giving  the  public  notice;  The 
first  aet  is  a  cotemperoneous,  legislative  construction  of  ttte^ 
attachment  law,  of  a  most  decided  character. 

Secondly.  They  insisted,  that  the  cause  of  action  was  iin- 
liqidiated  Aamage$9  for  which  no  foreign  attachment  will  lie. 
Here  again,  the  custom  of  London,  and  the  acts  of  assembly 
were  in  perfect  uniformity^ 

That  no  foreign  attachment  could  issue,  under  the  custom 
of  London,  except  in  cases  of  debtf  was  abundantly  proved  b^ 
attthorities,(b)  and  was  admitted  by  the  court,  in  Fishet- 
against  Conse^a,  the  case  on  which  their  opponents  placed 
their  chief  reliance.(c) 

What,  they  asked,  were  the  words  of  the  act  of  assembly  of 
1705?  <<  dtbts  contracted  or  owing."    There  are  three  classes 
of  cases,  that  will  explain  the  meaning  of  the  word  <'  dtbtJ^ 
ist.  Cases  arising  under  the^  bankrupt  law. 
Sndly.  Decisions  upon  the  English  statutes  of  set-off^  and, 
Sdly.  Cases  arising  undier  the  defafasation  act  of  Pennsyl- 
irania* 

On  each  of  these  three  heads,  they  amplified^  andendca* 
Toured  to  shew,  that  the  word-  <<  debt"  was  understood  in  the 
tense  for  which  they  contended. 

Under  the  first  dass  they  cited  the  ease  of  Dusar  against 


{ 


a)  Pt«5  43. 

e)  Vidfe  Appencfix^  page  SK. 


(b)  Vide  Lav  of  AtUchment;  43: 
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Mu^rogA  ThedefeiidaBtaitfUlbecAditfeliavged^iiiiderftci 
bankrupt  law  of  the  United  StatesrfHiiii  all  MtBp  fHdpg  and 
demands;  Dnaarafloarwafdft  brought  a  rait  against  them,  for 
iamageSf  for  sinking  a  Tessol  at  the  vharf,  by  ne^genee,  hi 
stowing  the  honber  port;  they  pleaded  thm  diseharge,  but,  it 
waa  held  to  be  no  bar  to  the-  reooTerfr.  Bhoetfiaker  against 
Keely,(ii)«and  Bugan  against  We#t,(ft)  ^rere  also  read  and  re» 
Bed  one- 
Why  should  a  bankrupt's  estate  be  impregnaUe  to  a 
elaim  of  unliquidated  diiniages?  Beeause  it  irould  hare  to  be 
taken  on  the  party's  own  estimate.  The  same  reason  ap* 
plies  to  foreign  atlaehments. 

Under  the  third  head,  they  relied  on  the  ease  of  Kaehlin 
el  aL  against  M ulhallen  et  alj[6)  where  the  court  admitted 
that  our  aet  of  assembly  for  defalcation,  which  speaks  of  two 
or  more  being  imMted  to  each  other,  extends  further  than 
the  En^ish  statutes  of  wt-rott;  yet  they  refused  to  allow  the 
defendant,  in  a»  action  on  a  bond,  to  gire  in  evidence,  that 
the  bond  was  given  for  payment  of  the  consideration  money 
of  a  tract  <rfland  and  a  mill,  which  the  plaintffib  had  sold  to 
the  defendants,  reserving,  in  the  deed,  the  right  to  swell  and 
raise  the  water,  so  as  not  to  injure  the  miB;  but,  that  the  plain- 
tift  had  raised  the  water,  so  as  to  injure  the  miB. 

They  mentioned  also  the  case  of  Gordon  survivor,  &c« 
against  W.  Bowne,(d)  which  was  an  action  of  assumpsit  oti 
an  open  policy  of  insurance,  where  the  plaintUf  declared  for 
a  total  loss,  and  the  defendants  clatnted  to  set-off  a  notti 
KBirr,  chief  justice,  in  delivering  the  opinion  of  the  court, 
said,  tiiat  the  demand  of  the  plaintiflf^  as  well  aA  that  of  the 
defendants  must  be  9feeifle  and  eerfatn;  Acre  must  be  mu- 
toa]ly>  or  on  each  side,  a  deftt  to  authorise  a  {(Ct-oif:  and  he 
cites  the  case  of  Howlet  against  Stricldand,(e)  where  it  was 
held,  that  imeertatn  damages  could  not  be  set-offl 

T9i»  the  words  of  the  law  together,  <<  debts  contracted 
''  or  owing,''  says  the  act;  but  did  any  lawyer  ever  read,  or 
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(a)  3  BalUs  Hep.  21S. 
(c)  2  Dail.  Rm>.  237. 
(e)  Cbwper  56. 

Vox.  II.  No.  T. 


(5)  1  Bkifiey  263. 

ifi  2  JohnjBon's  Bep.  150. 
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kear  of  «<  danutgea  eanJtracUd,^*  or  <<  iamagea  awinglP*  K 
VM  a  perrenion  of  terms. 

Thirdly,  The  plaintiff's  affidavit  is  not  drawn  with  that 
preeision  whieh  the  law  requires. 

In  Pennsylyania,  in  order  to  sustain  a  foreign  attaehmelit» 
there  qaust  be  a  positive  affidavit  of  a  real  subsisting  debt* 
The.  present  affidavit  is  indirect  and  argumentative,  and  eon- 
dudes  in  damages.  It  does  not  contain  a  sufficient  statement 
of  the  faets;  no  time  or  place  is  mentioned;  nor  does  it  state 
whether  the  alleged  agreement  was  in  writing,  or  bjr  parol* 
What  is  the  breach  complained  of?  Is  it  a  non-deliveiy?  if  sOf 
is  it  in  whole,  or  in  part?  Or,  is  it  the  quality  that  is  insuffi* 
eient?  No  satisfactory  anwsers  to  these  questions  can  be  fairly 
^awn  from  the  affidavit.  No  prosecution  for  peijuiy  can  bo 
foufided  on  it,  if  the  facts  are  untrue. 

For  the  phuntiil^  it  was  contended,  that  a  foreign  attach- 
ment lies  in  all  eases  of  contract  whether  wrUten,  or  by 
paral;  and  whether  sounding  in  debt  or  damages^ 

To  discover  what  was  the  mischief  contemplated  1^  the 
attachment  law,  reourrenee  was  had  to  the  whole  spirit  and 
intent  of  the  preamble  and  aet  of  1705,  as  well  as  subsequent 
laws  on  the  subject  of  attachments.  It  was  observed,  that  the 
framers  of  those  laws  were  fitmiliar  with  the  system  of  juris- 
prudence in  England;  in  which  country^  two  remedies  may 
be  had  against  an  absent  debtor;  one,  a  local  remedy  by  attach** 
inent  against  his  effects,  under  the  custom  of  London  and 
other  towns;  the  other,  at  common  law,  by  prosecutmg  his 
person  to  tmilwurry.  In  Pennsylvania  there  is  no  process  of 
outlawry^  in  civil  leases.  In  firaming  the  attachment  law,,  the 
Jegislaturet  no  doubt,  had  the  custom  of  London  in  their 
view,  but  they  enlarged  the  remedy  to  meet  the  existing  evils. 
At  that  time,  contracts  in  Pennsylvania  were  generally  parol; 
and,  ever  since  the  passing  of  that  law,  the  practice  has  iieett 
to  issue  foreign  attachments  in  case;  for  this  assertion  there 
was  the  highest  authority.(a) 

It  was  evident,  from  the  whole  of  this  law,  that  it  did  not 
mean  to  eonfine  the  remedy  by  attachment  to  eases  of  ddfU 
technically  considered;  the  word  debt,  used  in  the  fourth  section 


<a>  1  Dall.  Re'>.  37b,  Itf^Clenachan  et  al.  ftgiaiiut  M "Cartj. 
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nferred  to  the  jadgmeDt  reeorered  against  the  original  defen-       1811; 
danty  which  recovery  makes  it  a  debt,  in  the  strict  sense  of  the  ' 

word,  though  originally  sounding  in  damages.  Bat  granting,  ^^i.^*^ 
for  ibe  sake  of  argument,  that  the  act  contemplated  only  the  ogoiiut 
cases  of  debt,  as  understood  in  our  law  books,  it  was  not  so 
clear  that  the  attachment  in  this  ease  must  be  dissolved.  In 
•the  ease  of  Frazer  against  Tunis(a),  an  endeavour  was  made 
to  confine  the  meaning  of  the  word  debt,  as  used  in  the  act  of 
the  19th  of  April,  1704,  to  narrower  grounds  than  those  aris*  • 
ing  under  an  action  of  covenant;  but  the  chief  Justice,  In  de- 
livering the  opinion  of  the  court,  says,. there  is  no  doubt  but 
the  word  debt  is  frequently  understood  as  a  sum  of  money 
rednoed  to  a  certainty,  and  distiiiguished  firom  a  claim  for 
uncertain  damages;  and  in  this  sense  it  has  been  taken  in  the 
eonstraet&on  of  the  British  statutes  authorising  a  set-off, 
where  there  are  mutual  debts  between  plaintiff  and  defendant. 
But  the  question  is,  whether  it  has  not  been  used  in  a  more 
extensive  sense;  and,  if  so,  whether  it  will  not  best  answer 
the  intent  of  the  act  of  assembly,  to  construe  it  in  its  most 
enlarged  signification.    Debt  lies  on  a  quantum  TaUbat(b). 

In  the  subsequent  act  of  assembly  the  legislature  en- 
large instead  of  diminishing  the  right  of  action;  the  wocds 
are,  ^<  debt,  claim,  or  other  demand.'^ 

Jolly  against  Barber,(c)  was  a  case  of  tort.  Warder  had 
remitted  some  money  to  Sansom  in  London;  Barber,  having 
a  claim  against  Warder,  went  to  London  and  attached  War- 
bler's funds  in  Sansom's  hands;  prior  to  the  attachment  being 
laid,  Warder  had  assigned  the  effects  to  Jolly;  judgment  was 
•obtained  in  London;  Jolly  then  attached  the  effects  of  Barber 
here:  the  three  points  made  were. 

First,  Whether  the  plaintiff  should  not  produce  the  re* 
cords  of  the  proceedings  in  London; 

Secondly,  Whether  these  proceedings  could  be  overhauled 
in  this  collateral  proceeding;  and. 

Thirdly,  Whether  a  foreign  attachment  would  lay  in  the 
ease  of  a  tort.    . 

(a)  1  Bin.  Rep.  354.  C^)  Fortesoue's  Reports  19T. 

(c)  Not  reported. 
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The  deelsiomrent  merdy  imtlie  bst  point;  tlfeat  the  plaiA- 
'  tiff  ought  to  have  produced  the  record. 

In  Taylor  against  Kmx(4i)»  jpresident  Shippen  appean 
to  haye  considered^  that  .less  eyidence  of  a  cause  of  action  ii 
oecessajy  in  a  foreign  attachment  than  in  case  of  a  capiat;  m 
distinction  that  is  well  founded*  becausCf  if  the  foreign  at* 
taehment  is  quashed*  there  is  an  end  to  the  remedy;  but  it 
U  not  so  in  case  of  a  capias.  The  same  principles  are  reeo|^ 
nized  in  the  case  of  Doane  against  Penhallow(5)« 

As  to  analogous  inftaaces*  it  was  obseryed*  that  arguments 
from  analogy  are  cogent^  when  drawn  from  statutes  in  poH 
materia^  or  from  the  common  law;  bnt  when  a  mere  indepen^ 
dent  statutory  system  is  introduced,  such  arguments  rardj 

The  Eiigl]«h  statutes  respecting  the .  set-off  of  mutual 
debts  had  been  mentioned.  Prior  to  the  second  year  of 
George  the  second*  the  only  remedy  of  a  defendant  having  a 
4^1aim  against  a  plaintiff*  was  a  bill  in  equity*  To  remedy 
this  inconvenience*  the  statute  of  set-off  was  introduced.  The 
decisions  of  die  British  judges  restraining  set-offs  to  mutual 
debtSf  are  not  recognized  in  Pennsylyania.  Our  dcMcatioii 
«ct  occupies  a  more  extensive  ground*  comprising  almoA 
every  case.  The  purpose  in  the  eascfi  referred  to*  was*  not 
to  ascertain  what  constituted  a  debt*  but  what  constituted 
jsuch  a  debt  as  could  be  the  object  of  a  set-off.  As  to  Shoe- 
maker against  Keely(c)*  it  was  widely  different  from  the 
present;  it  was  ease,  in  deceit;  and  Ihe  objection  mjudep 
was*  that  the  fbrm  of  action  precluded  the  operation  of  a  ae^ 
off;  it  was  not  an  action  of  assumpsit  on  a  warranty,  but  wa%, 
for  a  tort.  In  a  note  to  Williamson  against  Allison(d)  the 
the  cases  are  collected;  and  the  distinction  between  an  as- 
sumpsit on  a  waiTanty*  and  case  in  deceit*  is  explained. 
With  thiB  distinction*  we  ean  easily  understand  the  ease 
of  Shoemaker  against  Keely.  The  case  of  Rugan  against 
West(e)  is  of  a  peculiar  nature*  in  which  the  bankrupt  him* 
self  had  no  right  of  action  whatever.    That  case  does  not 


(a)  1  Diill.  158. 
(e)  2  D;ai  Rep.  213. 
le)  1  Bin.  Rep.  363. 


(d)  1  D*n.  Rep.  2ia 
id)  2  East  448. 
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jmemble  ilie  present;  the  mere  form  of  the  action  settled  the 
question  which  arose  incidentally  on  the  evidenee.    Mr.  Jus*  ' 
tiee  Teates  confined  his  opinion  to  the  nature  of  the  action^ 
md  did  not  consider  the  question  of  contract. 

Dttsar  against  Mnrgatroyd,  was  an  action  brought  for  a 
gross  negligence;  it  was  a  tcrU 

No  reference  to  the  brankrupt  law  could  arail^  unless  it 
was  shewn,  that  a  ease  of  assumpsit  was  not  considered  as  a 
debtf  proveable  under  the  commission. 

That  the  cause  of  action  must  be  stated  to  haye  arisen  in 
London,  is  probably  true;  but  in  the  case  of  Warder  against 
Barber,  the  debt  arose  in  Liverpool  and  the  attachment  wa^i 
in  London,  yet  no  objection,  on  that  ground,  was  taken.  The 
act  of  assembly  of  PennsylTania  has  extended  the  remedy  to 
all  debts;  the  words  of  the  preamble  are  **  contracted  or 
0wing:^*  the  debt  in  this  case  is  owing  here,  because  the  ere* 
dit«r  lives  in  Pennsylvania.  Debts  arising  on  general  con- 
tracts  are  not  local;  but  are  to  be  considered  as  following  the 
person  of  the  creditor,  and  owing  whcreyer  he  is  to  be  found. 
Even  if  the  place  must  appear,  it  need  not  be  stated  in  the 
affidavit.  In  the  law  of  attachmcnts(a)  there  is  the  form  of 
an  affidavit  in  a  foreign  attachment,  according  to  th^  custom 
of  London,  in  which  it  is  not  averred  that  the  debt  was  con- 
tracted within  the  jurisdiction  of  the  mayor'^s  court. 

lAstly,  In  tht  ease  of  Fisher  against  Consequa,(b)  the  ques* 
tim  whether  a  foreign  attachment  would  lie  in  a  case  like 
the  present,  came,  judicially,  before  the  circuit  court  of  the 
United  States;  and  after  full  argument,  a  decision  was  had  in 
wr  &vonr • 


1811. 


Kedwood 
et  «1. 


Per  CrniAM. 


SemjMU,  President. 


In  this  ease,  two  principal  questions  have  ariseji  under 
the  aet  of  assembly,  passed  in  1705,  and  the  several  supple<- 
mcnts  thereto. 


(a)  Page  237. 


(fi)  Appendix,  pugc  2^ 
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ISll.  Firsts  Can  a  foreign  attaebment  fssae  against  a  person^ 

.       who  never  has  been  within  the  limits  of  the  state  of  Pennsyl* 
ct  ai.        vania. 
^^^^  Secondly,  Is  the  eause  of  action,  stated  in  the  affidavit  read 

in  this  case,  sufficient  to  support  a  foreign  attaebment. 

In  consequence  of  the  very  great  reliance  whieby  in  the 
eourse  of  the  discussion,  was  placed  upon  the  preamble  of  the 
act  of  1705,  the  court  have  eonsidered  that  part  of  the  sub- 
ject with  -much  attention.  In  the  Qi*st  place  it  will  not  be 
irrelevant  to  observe,  what  every  person  conversant  in  legis- 
lative proceedings  must  know,  that  the  preamble  is  not  always 
a  safe  key  to  the  construction  of  the  enacting  clauses.  The 
preamble  sometimes  conforms  with  some  degree  of  preeision 
to  the  original  provisions  of  the  bill^  but  the  bill^  almost  in- 
variably undergoes  amendments,  by  which  the  remedy  ]» 
often  enlarged,  so  as  to  embrace  a  greater  misehief  than  the 
particular  one  that  gave  rise  to  the  act;  and,  if  the  preamble 
does  not  become  totally  inconsistent  with  the  enacting  clauses, 
it  is  seldom  changed:  indeed,  the  preamble  is  never  consider- 
ed with  strict  legislative  attention,  to  see  if  it  exactly  corres- 
ponds with  the  body  of  the  act.  Hence,  perhaps,  the  rule 
may  have  arisen,  that  the  preamble  is  not  to  be  called  in  aid 
of  the  construction,  unless  where  the  enacting  words  are 
Aoubtful  and  ambiguous. 

It  is  8aid,(a)  that  the  preamble  of  a  statute  is  no  more 
than  a  recital  of  some  inconveniences,  which  does  not  exelude 
any  other,  for  which  a  remedy  is  given  by  the  enacting  part 
of  the  statute;  and,(fr)  that  the  general  enacting  words  of  a 
ttatute  are  not  to  be  restrained  by  any  words,  introductory4o 
the  enacting  words. 

In  the  case  of  Kirk  against  Dean,(c)  the  sentiments  of 
the  judges  of  the  supreme  courts  in  relation  to  the  preamble 
and  enacting  clauses  of  an  act  of  assembly,  are  not  imq^plica^ 
ble  to  the  present  case. 

The  expressions  of  the  chief  justice  are:  <<  Should  it  be 
^<  granted  then  that  the  preamble  of  the  second  section  does 
«<  not  extend  to  dower,  still  the  enacting  part  comprehends  it, 
^<  and  that  is  sufficient;  the  preamble  ought  not  to  controul 

(a)  6«ac.  Abr.  3BU  (b)  Ibid.  (r)  2  Binne}  341. 
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«^tiie  enatftiBg  part  of  a  statute,  ifHhout  revy  stronj;  rea-      ISll. 

Jadge  Teates  lays  down  Oie  general  rule  thus:  <<  It  was       et  aii. 
«  agreed  by  the  judges  of  the  king's  beneh,  that  though  the  q^^^^^ 
<*  pi^eamUe  eannot  control  the  enaeting  parts  of  the  statute, 
^  which  is  expressed  in  elear  and  unambiguous  terms,  yet,  if 
^  any  doubt  arises  on  the  words  of  the  enacting  part,  the 
<«  preamble  may  be  resorted  to,  to  exphiin  it. 

A  Judge  Braekenridge  has  enlarged  more  fully  on  the 
^sttlgeet, 

<<  Few  general  laws  (he  says)  are  enacted,  to  which  par- 
<<  tieular  eases  have  not  given  rise;  and  although  it  is  a  sound 
<<  construction  of  the  decision  of  a  court,  to  confine  it  to  the 
**  case  under  adjudication,  yet  the  preamble  of  a  law  has 
<<  never  been  considered,  as  restraining  the  enaeting  words  of 
« the  law,  to  the  particular  case  recited  in  the  preamble,  upon 
<<  the  ground  of  its  having  attracted  the  attention  of  the  le- 
<<  gislatdre  in  making  the  law.  The  courts  of  law  taking  the 
«  preamble  into  view,  have  restrained  or  enlarged  by  it,  ac- 
**  cording  to  their  ideas  of  the  policy  of  the  enacting  pai*t; 
<<  and  they  cannot  do  otherwise,  because  it  is  the  only  prinei- 
4*  pie  by  which  they  can  undertake  to  dctermiuef  where  the 
^  terms  are  liable  to  different  constructions,  what  the  legisla^ 
<<  ture  intended  to  embrace.  It  is  no  uncommon  thing,  for 
M  the  general  remedy  to  be  intended  to  overleap  the  parti* 
<<  cular  mischief:  for  where  there  is  the  same  mischief,  there 
«  is  the  same  reason  for  the  remedy^  atid  in  the  case  of  a 
<<  remedial  law  the  construction  is  to  be  litieraL'^ 

In  the  case  of  the  bank  of  North  America  against  Fitz^ 
simmon8,(a)  the  preamble  of  the  act  is  confined  to  purchasers;, 
but  die  words  of  the  enacting  clause  are  broad  enough  to  em- 
brace judgmoit  creditors,  and  it  was  determined  that  the 
preunble  should  not  restrain  the  generality  of  the  enaeting 
part  of  the  aet.  In  this  ease,  chief  justice  Tilghman  sayst 
**  that,  as  to  the  construction  of  statutes,  it  is  certain  they  are 
^  not  always  to  be  construed  according  to  the  letters  and  that 
<<  general  expressions  may  be  restrained,  where  it  dearly  ap- 
i*  pears  from  the  whole  law,  that  it  was  the  intention  of  the 

(n)  3  Binney  35ff, 


n 


CASES  IN 


m 


1^11. 

HSDWOOD 

et  al. 

OfOtRtf 


^  legislature  to  provide  a  remedy  oviy  for  partieular  oaies*'' 
In  another  part,(a)  he  observes^  <<  that  nothing  ean  be  more 
<<  general  or  more  plain,  than  the  expressions  in  these  see- 
M  iionsJ*  No  judgment  shall  ^<  eontinue  a  lien  on  real  estate 
<<  during  a  longer  term  than  ftve  yearSf  unless  revived  hj 
<<  seire  facias;"  why  then  are  these  **  general  words  to  be  r&« 
<<  stricted  to  the  ease  of  purehasenff  Beeause,  it  is  aasweredy 
«  the  preamble  makes  no  mention  of  ineonveniences  to  any 
«<  but  purcliasers."  « I  am  not  satisfied  with  this  reason;  the 
«  intention  must  be  clear,  to  authorize  the  restraining  of  the 
«  enacting  clauses.  I  cannot  say  that  the  intent  Is  clear,  wben 
<<  I  find  the  title  more  oomprehensive  than  the  preamble;  and 
«<  when  we  all  know  that  nothing  is  more  common  than  to 
<<  recite  a  particular  mischief,  and  to  provide  remedies  for 
«  other  misehiefsJ'  » 

The  words  of  the  third  section  of  the  act  of  1705,  are^ 
i*  provided  that  no  writ  of  attachment  shall  hereafter  be 
«  granted  against  any  person  or  person's  efiects,  but  such 
**  only,  as,  at  the  time  of  granting  such  writs,  are  not  resh- 
«  dent  or  residing  within  the  fr^mnce*'*  In  the  fonrth  see- 
lion  the  words  used  are  <<  non  rtsidentsJ' 

In  the  act  of  the  seeond  of  March,  1723,  the  words  aiet 
«<  not  inhabitants,"  and  why  shall  the  generality  of  these  words 
be  restrained?  They  are  certainly  jolear  and  unambiguous,  and 
much  broader  than  the  particular  words  in  the  preamble;  and 
they  do  not  lead  to  any  absurd  or  unjuil  consequences.  If 
the  legislature,  in  the  enacting  part,  had  intended  to  have  re« 
stricted  the  granting  of  foreign  attachments,  to  the  particular 
mischief  recited  in  the  preamble,  would  they  not « have. ex- 
pressed themselves  differently?  Would  th^  not  have  said,  that 
writs  shall  not  be  granted  against  any  person  or  person's  effects, 
but  such  only  as  at  the  time  of  granting  the  attachment  had 
absented  or  absconded*  In  the  case  of  a  domestic  attachment 
they  used  these  particular  words.  «<  Be  it  enacted  that  if  any 
»  person  shall  absent  him  or  herself,  out  of  this  government, 
i*  or  abscond,  &c."  No  good  reason  has  been  assigned  to  in- 
duce the  court  to  depart  from  the  generality  of  the  words  used 
by  the  legislature  in  the  enacting  clauses:  besides,  we  have 


(a)  358 
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not  beard  that  this  point  has  ctcp  before  been  qucstionetl,       ISll. 

although  the  act  has  been  in  operation  for  npA^-ards  of  one  " "— ^ 

hundred  years:  and  in  addition  to  this,  the  act  under  discus-       '^^^T^ 
sion  has  received  a  judicial  interpretation  by  the  judges  of      o^ainst 
the  supreme  court. 

In  Lazarus  Bamet*s  case,(a)  judge  Shippcn,  speaking  of 
the  first  act,  says,  « that  within  its  provisions,  three  sorts  of 
debtors  were  included.  1st.  Those  who  never  resided  here,  or 
whose  actual  residence  vaoM  aJyroad.  2ndly.  Those  who  had 
resided  here,  and  had  absconded  or  otherwise  removed,  both 
of  which  are  comprised  in  the  general  description  of  non 
residents;  and  3dly.  Those  who  were  still  here,  but  about  to 
remove  without  giving  security  to  their  creditors.  In  the 
ease  of  M'Carty  against  Emlen,(ft)  chief  justice  M<Kean,  in 
assigning  his  reasons  %hy  a  debt  in  suit  can  be  attached, 
although  it  be  not  attachable  in  England,  says,  **  If  justice 
<'  and  reason  are  not  opposed  to  it,  public  policy  and  con- 
•*  venience  strongly  recommend  it:  many  foreigners  resident 
*<  abroad,  enjoy  an  extensive  credit  from  one  class  of  citi^ns 
**  in  this  eountiy,  on  account  of  the  debts  which  are  known 
*^  to  be  due  to  them  from  another  class;  and  if  nothing  more 
**  were  necessary  to  shelter  such  foreigners  from  the  effects 
<'  of  an  attachment,  than  to  bring  suits  against  their  debtors, 
<<  it  is  obvious,  that  the  fund  which  constitutes  the  principal 
«  security  of  the  American  trader,  might  be  easily  and  irre- 
« trievably  withdrawn.*'  Judge  Yeate8(c)  says,  "  that  the 
<*  intention  of  the  act  would  be  easily  frustrated,  if  every 
*<  foreigner,  by  instituting  a  suit,  could  furnish  a  bar  to  the 
<<  attachment:  our  courts  would,  in  effect,  be  still  open  to  non- 
"  residents,  but  shut  against  their  creditors."  It  cannot  be 
believed,  that  these  Judges  bore  in  their  minds  a  tacit 
qualification,  that  the  foreigners  of  whom  they  spoke  must  at 
some  period  have  been  in  this  state. 

From  these  authorities  it  is  evident,  that  a  foreign  attach- 
ment  will  lie  against  a  person  who  has  never  been  within  the 
limKs  of  the  state  of  Pennsylvania:  and  this  construction 
appears  to  the  court,  not  only  to  be  within  the  letter,  but 

(a)  I  DaUas  152.  (*)  2  Dallas  277.  (c)  In  page  279. 
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within  tlic  spirit  and  meaninfif  of  tlic  acts;  and  not  only 
"agreeably  to  the  unirorm  practice,  but  consistent  with  judi« 
ciai  recognitioTT  from  time  to  time* 

As  to  the  second  question*  what  eause  of  action  is  sufficient 
to  support  a  foreign  attachment. 

The  preamble  of  the  act  of  seventeen  hundred  and  fivCf 
speaks  of  debts  generally;  tlic  first  section  which  authorises- 
Justices  to  grant  writs  of  attachment,  is  silent  as  to  the  cause 
of  action;  so  also  is  the  second  section  of  the  act. 

The  third  section  contains  the  words  "  debt  or  demandf** 
but  in  a  manner  that  leaves  it  doubtful,  whether  the  word  de- 
mand  applies  to  a  person  not  residing  witliin  the  provinoe* 
The  words  are  <<  provided  always  that  no  writ  of  attachment 
shall  hereafter  be  granted  against  ^y  person  or  persons* 
effects  hut  such  only  as,  at  the  time  of  granting  such  writs^ 
are  not  residents  or  residing  within  this  province,  or  are 
about  to  remove  or  make  their  escaiie  out  of  the  same,  and 
shall  refuse  to  give  sufficient  security  to  the  complainant  for 
his  debt  or  other  demand  before  he  depart  the  said  province.'' 
By  a  strict  and  grammatical  eontruction,  the  word  demand 
^  would  be  confined  to  residents  about  to  abscond,  yet  it  is  very 
questionable  whether  the  legislature  had  not  this  word  in 
their  contemplation,  throughout  the  section  ;  as  a  reason 
cannot  be  given  why  the  cause  of  action  in  both  cases  should 
not  be  tlie  sam^;  and  it  would  be  not  a  little  strange,  that  the 
legislature  should  actually  intend  in  the  body  of  the  act  to 
discriminate  the  cause  of  action  in  the  case  of  residents  about 
to  abscond,  and  leave  the  cause  of  action,  in  the  case  of  non- 
residents, to  be  guessed  at  from  the  preamble  and  the  ambi- 
guous manner  inJ  which  the  word  debt  is  used  in  the  fourth 
section. 

However,  whethcfr  this  is  susceptible  of  reasonable  doubt, 
or  whether  the  word  debt,  may  or  may  not  be  taken  in  its  po* 
pular  acceptation,  it  is  a  weU  settled  principle,  that  statutes 
in  pari  materia f  or  upon  tlie  same  subject,  must  be  construed 
with  a  reference  to  each  other;  and  what  is  clear  in  one 
statute,  is  called  in  to  aid  what  is  obscure  and  doubtful  in  the 
other. 

If  it  is  doubtful  under  the  act  of  one  tliousand  seven  hun- 
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JbreA  and  five,  i^hether  the  eause  of  action  is  eonfined  strictly       1811. 

to  defrf;  is  not  this  doubt  effectually  removed  by  the  worfs 

debtf  clainh  or  denuind^  in  the  thii*d  sectioii  of  the  act  of  one       et^L^^ 
thousand  seven  hundred  and    eighty  nine  ?    These  words      a^nimt 
clearly   relate  to  the    plaintiff  in   a  foreign  attachment*   - 
If  the  cause  of  action  was  intended  to  be  confined  to  debt, 
can    any  one  account    for   the  introduction    here  of  the 
word  demand^  and  it  must  be  remembered^  that  this  act 
passed  after    the    case    of  M^Clenachan    et  al.    against 
M^Carty,  (h)  in  which  it  is  remarkable,  that  Judge  Shippen, 
in  speaking  of  the  sum  recovered  in  the  fourth  section  of  the 
first  act,  calls  it  debtf  but  whenever  he  speaks  of  the  original 
eause  of  action,  which  he  has  done  at  times,  he  uses  the 
word  demand.   The  above  act  also  passed  after  the  cases  of 
Vienne  against  M*Carty,(i)  and  Doanc's  adm.  against  PenI* 
hallow  et  al.(fe)  in  which  the  courts  had  decided,  that  they 
would  enquire  into  tlie  plaintiff's  cause  of  action,  and  if  they 
found  it  not  to  be  such  as  would  entitle  him  to  hold  the  de- 
fendant to  special  bail,  they  would  dissolve  the  attachment. 
In  the  case  M^Clenaehan  ct  al«  against  M^Carty,  the  prac- 
tice under  our  acts  of  assembly,  is  judicially  recognised. 
It  is  said  to  be,  4irst,  to  dbtain  judgment  against  the  de- 
fendant; then  to  file  a  declaration  against  him  aceording  to 
the  nature  of  the  demand  ^    If  in  deb^,  the  judgment  stands 
for  the  sum  declared  for,  without  even  an  oath  to  support 
it*    If   in   case,  a  writ  of  enquiry  issues,  for  a  Juiy  to 
ascertain  the  demand;  and  then  the  scire  facias  against  tlie 
Garnishee  :  no  actual  notice  is  given  to  the  defendant  of  tlie 
execution  of  the  writ  of  enquiry,  his  attendance  is  never  exr 
peeled,  and  is  ininost  cases  impossible;  it  seems  to  be  a  mode 
adopted  not  for  the  trial  of  the  merits,  but  only  to  conform  to 
the  nature  of  an  action  on  the  ease,  which  requires  a  jury  of 
enquiry  to  ascertain  the  sum,  for  which  the  execution  is  to 
issue;  and  it  may  be  considered  as  .a  proceeding  to  inform  the 
mind  of  the  court,  in  tlie  room  of  the  supposed  oath  in  the 
adion  of  debt 

• 

(A)  1  Dallas  375.  (i)  1  Dallas  154. 

Ue)  I  DaUas  218. 
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1811.  Judge  Skippcn  has  obsened  a  marked  distinction  behcttn 

Uedwood    ^^  dctian  of  debU  and  an  action  on  the  ca^e^ 

ct  al.  For  the  sake  of  pursuing  the  subject  with  perspicuity,  the 

Cox^^uA.  court  wiil  now  consider  the  nature  of  the  plaintiflf 's  demand, 
independent  of  the  particular  manner  in  which  the  affidavit  is 
drawn.  The  defendant,  for  a  valuable  consideration,  promised 
to  deliver  to  the  plaintiffs,  a  large  quantity  of  teas  of  a  cer- 
tain quality,  which  he  has  not  done. 

If  teas  of  the  first  quality  have  not  been  delivered,  and 
teas  of  the  second  quality  only  have  been  sent,  the  uncer- 
tainty of  the  plaintiffs'  demand  is  not  increased;  the  value  of 
leas  of  the  first  and  second  quality  forms  the  criterion,  and 
the  difi[erence  in  the  price  or  value  is  tlie  amount  of  the 
plaintiffs'  demand.  The  value  of  goods  being  the  criterion, 
it  cannot,  in  reality,  be  said  to  be  more  uncertain  than  in  the 
common  case  of  an  assumpsit  on  a  quantum  meruit,  for  goods 
sold,  in  which  the  damages  are  unliquidated,  and  to  be  ascer- 
tained by  a  Jury.  It  is  not  clear  that  special  bail  would  not 
be  of  course  in  such  a  case,  without  a  Judge's  order  upon  an 
a^davit  specifically  drawn  under  the  English  practice.  In 
^r-fiK^stone's  Commentaries,  (a)  it  is  said  thatjspecial  bail  b 
required,  as  of  course,  only  upon  actions  of  debt,  or  actions  on 
the  case  in  trover,  or  for  money  due,  where  the  plaintiff  can 
swear  that  the  cause  of  action  amounts  to  ten  poimds;  but  in 
actions  where  the  damages  are  precarious,  being  to  be  asses- 
sed ad  libitumhy  a  jury,  as  in  actions  for  words,  ejectment  or 
trespass,  it  is  very  seldom  possible  for  a  plaintiff  to  swear  to 
th^  amount  of  his  cause  of  action,  and  therefore  no  special 
bail  is  taken  thereon,  unless  by  a  Judge's  order. 

In  the  present  ease  it  has  been  contended  that  Judge  Ship- 
pen  in  the  case  of  Doane's  Administrator  against  Penhallow^ 
meant  to  distinguish  between  eases,  where  special  bail  is  of 
course,  and  where  it  is  only  discretionary,  but  it  is  hardly 
probable,  if  such  a  distinction  had  existed  in  his  min4» 
that  he  would  have  omitted  to  make  mention  of  it  He  has 
used  the  word  eiititled  which  embraces  both  cases. 

(a)  3  Vol.  291. 
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It  hM  beea  further  urged  that  the  diseretion  being  a  legal      1811. 
one.  Judge  Shippen,  in  the  ease  of  M^Cleaachan  against 


M^Carty,  meant  to  distinguish  bet^veen  debts  arising  on  eon*        ^t  al. 
tracts:  and  that  by  an  action  on  the  ease,  he  only  meant  an  ^  ojr(n>»f 
action  on  the  ease,  where  an  indebitatus  assumpsit  would  lie : 
here  an  observation  occurs  similar  to  the  one  just  made,  if 
sueh  a  distinction  had  existed  in  the  mind  of  a  judge  so  Intel* 
ligent,  would  he  have  expressed  himself  tv  general  terms  ? 

In  relation  to  the  subjeet  before  us,  can  there,  in  reason, 
be  a  distinction  ?  Did  the  legislature  mean  to  make  a  dis- 
eriinination  in  cases,  where  the  mischief  is  equal;  that  where 
a  man  parted  with  his  goods  on  the  promise  of  receiving 
a  certain  sum  of  money,  or  where  no  price  was  fixed,  that  ia 
either  of  these  cases,  if  the  contract  was  broken,  a  fo- 
reign attachment  would  lie;  but  on  the  reverse,  if  a  man  part- 
ed with  his  money,  in  consideration  that  goods  should  be 
delivered,  that  a  foreign  attachment  would  not  lie,  although 
the  goods  were  not  delivered  according  to  the  contract?  It  is 
not  to  be  credited,  that  a  remedy  was  intended  in  the  one  case 
and  not  in  the  other. 

It  was  admitted  in  the  argument,  that  for  goods  sold 
without  a  price  being  stipulated,  the  cause  of  action  would 
be  sufficient,  yet  in  that  case  the  damages  are  unliquidated 
and  to  be  ascertained  by  a  jury;  and  in  strietness  an  inddnta^ 
tus  assttmpsit  would  not  lie.  It  is  an  assumpsit,  on  an  implied 
promise  to  pay  as  much  as  the  goods  are  reasonably  worth, 
and  it  is  not  stated  in  the  declaration,  that  the  defendant  being 
indebted  promised  to  pay  as  in  the  ease  of  an  indebitatus 
assumpsit.  The  strictness,  however,  is  released  according  to 
the  modem  praetiee  in  England,  and  now  the  value  may  be 
recovered  where  no  price  is  fii;ed,  without  inserting  a  connt  of 
a  quantum  meruit* 

In  the  case  of  Doane's  administrator  against  P^nhallow, 
the  canse  of  action  sounded  in  damages,  and  it  does  not  appear 
that  any  objection  was  made  on  that  account,  although  the  case 
underwent  a  serious  investigation;  and  it  cannot  be  imagined 
tiiat  the  counsel  did  not  raise  every  objection  they  considered. 

In  the  present  instance,  if  there  had  been  a  covenant  con- 
taining the  same  contract,  vrith  a  penalty,  the  damages  woiUd 
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1811.      haye  been  equaUy  uncertain;  yet  in  an  action  of  debt  on  the 
j^  penalty,  it  could  hardly  be  questioned  that  the  cause  of  action 

et  al.  would  not  have  been  sufficient.  Much  reasoning  has  been 
CoNw^uA.  ^''^P^^y^d*  in  comparing  tHe  acts  in  question  with  the  bank- 
rupt system^  the  English  statute  of  set  off,  our  own  act  of 
defalcation,  the  insolvent  laws*  the  act  directing  the  order  in 
which  intestates'  debts  are  to  be  paid  and  some  others.  The 
court  will  not  enter  into  a  minute  investigation  of  the  argu- 
ments drawn  from  these  sources-^they  will  content  them- 
selves  with  observing^  generally,  that  acts  which  are  indepen- 

dent  of  each  other,  and  which  differ  in  their  objects,  cannot 
often  be  resorted  to  with  much  advantage. 

From  the  whole  design  of  the  foreign  attachment  acts, 
and  from  the  invariable  practise  under  them,  the  demand  of 
the  plaintiff  ought  to  arise  upon  a  contract,  and  be  of  such  a 
nature  as  would  entitle  him  to  hold  the  defendant  to  special 
bail. 
,  Upon  the  whole,  the  court  are  of  opinion,  that  the  nature 

of  the  plaintiffs'  demand  forms  such  a  cause  of  action,  as  will 
support  a  foreign  attachment.  This  point  has  been  decided 
as  above  in  the  Circuit  Coui*t  of  the  United  States,  for  this 
District. 

A  minor  question  remains^  viz.  Is  the  affidavit  sufficiently 
positive  ?  The  affidavit  might  have  been  drawn  in  a  manner 
more  particular  and  satisfactory,  yet  it  may  be  deemed  suf* 
ficient  under  the  rules  and  practice  of  our  courts.  The  debt 
is  positively  sworn  to,  and  it  is  on  a  contract  of  a  nature  that 
affords  the  plaintiff  an  opportunity  to  swear  with  the  usual 
degree  of  certainty ;  besides,  in  the  case  of  a  foreign  attach- 
ment, our  courts  have  not  been  so  strict,  as  in  cases  of 
captor,  where  the  defendant  might  be  deprived  pf  his  liber- 

^-  (a) 

The  court  has  been  requested  to  compel  the  plaintiffs  to 

file  a  statement  of  their  demand,  agreeably  to  an  act  of 

Assembly,  passed  the  twenty-first  of  March,  one  thousand 

eight  hundred  and  six^  but  fi*om  a  bare  inspection  of  the  act, 

it  is  at  once  to  be  discovered,  that  it  does  not  apply  to  the 

(a)  1  Dallafl  154  and  160  Taylor  against  Knox, 


DISTRICT  COURT,  Ac-  79 

case  ef  a  foreign  attachment,  where  the  defendant  is  not  in       1811* 
eourt;  for  after  the  plaintiff  has  filed  his  statement,  the  de- 
fendanty  at  least  twenty  days  before  the  next  succeeding  term,        et  al. 

is  to  file  a  statement  of  his  account  against  the  plaintiff's  de-  gonse'^a. 
mattd«  if  any  he  hath. 

The  Rule  obtained  on  the  plaintiffs  to  shew  their  cause  of 
action  and  why  the  attachment  should  not  be  dissolved,  is  or- 
dered to  be  dischai^ed* 

Rule  diacharsedft 


BiKHs  against  M^Coskxe.  ia|l. 

October  26. 

JOHN  BINNS,  the  editor  of  the  Democratic  Press,  insti-  -j^^  question, 
tuted  a   suit  against  William  M<Corkle,  for  a  libel,  i»  ^^nd^^^^f^' 
printing   and    publishing  in   a  certain    newspaper   called  person  shall 
«  The  Freeman's  JoumsJ  and  American  Daily  Advertiser,"  ^  uist^ed^ 
number  1382,  a  certain  false,  scandalous,  wicked,  and  mali-  who  refmb&t/iei 
clous  libel  of  and  concerning  the  said  John  Binns,  containing  tin?  on  the^^' 
therein  the  matters  following,  that  is  to  say,  «« This  Mr.  character  of 
**  Binns,  who  openly  advocates  Buonaparte's-conduct,  and  and  ^ves 
«  maintains  his  interests  in  this  country,  is  the  same  editor  ^^  publisher's 
**  of  the  Democratic  Press,  who  incautiously  acknowledged  Ume,  must 
«  some  time  since,  that  if  the  French  government  had  not  al^ay^de- 
^  have  paid  him  the  subscription  price  of  five  hundred  papers  motivet  wi^ 
"  annusdly,  he  would  have  been  unable  to  carry  on  his  pa-  JetubitMHon 

**  per.*^  is  made. 

The  declaration  contained  four  counts^  all  for  the  same  cation  unmade 
publication,  but  with  diffiMrent  innuendoes.  ^i^»  midice 

•     _„   '    -  •  ,  and  an  inten- 

The  plea  was  non  cuL  tlon  to  injure. 

On  the  trial  of  the  cause,  the  plaintiff.provcd  the  publica*  ^tUcl^tion 
tion  of  the  libel  on  the  sixth  day  of  August,  one  thousand  eight  can  be  given  in 

hundred  and  eight.  evidence  only 

o  Ml  mttt^ation  of 

damager, 
but  if  the  republicalion  is  made  iimocently  and  without  roallce^  the  republisber  i»jusHfie4m^ 
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ISll.  M^Kcan  and  Lewis,  for  the  defendant,  relied   on,  for 

^  '   '  his  defence,  that  he  had  eopied  the  paragraph  from  the 

o^ntr       "Federal  Repnhliean,"  a  paper puhlished  in  Baltimore ;  and 

M'CoAKLE.    bad  giTen  the  name  of  the  publisher  of  the  paper  at  tho 

time.    They  read  the  following  introduetory  remarks  from 

the   defendant's  paper,    which  immediately  preceded    the 

libel  for  which  the  suit  was  instituted. : 

"  In  the  Baltimore  <<  Federal  Republican"  of  yesterday 
•  -'« morning,  we  find  the  following  very  extraordinary  sentence. 
*»  We  publish  it  without  comment.''  . 

They  then  read  from  the  «  Federal  Republican"  of  the 
fifth  day  of  August  1808,  the  following  passages. 

If  more  of  the  democratic  editors  had  the  honesty  to  speak 
out  without  disguise,  as  to  their  real  views  and  attachments  to 
the  French  gOTcmment,  we  should  have  a  pretty  string  of 
hirelings  to  present  to  the  public.  This  Mr.  Binns,  who 
openly  advocates  Buonaparte's  conduct,  and  maintains  his  in- 
terests in  this  countiy,  is  the  same  editor  of  the.  Democratic 
Press,  who  incautiously  acknowledged,  some  time  since,  that 
if  the  French  government  had  not  have  paid  him  the  subscrip- 
tion  price  of  five  hundred  papers,  annually,  he  would  ha>e 
been  unable  to  carry  on  his  paper.  That  the  fnoniteur  of  ther 
city  is  in  the  same  interest,  we  think  can  no  longer  be  doubted. 
The  piece,  which  appeared  under  the  editorial  head  of  that 
paper  some  days  since,  evidently  intended  to  prepare  the  way 
for  a  war  with  England  and  an  alliance  with  France,  clearly 
evinced  the  purposes  of  the  supporters  of  administration.  The 
signal  has  been  followed  up,  and  it  is  time  that  the  people 
ehould  unite  in  opposition  to  so  black  and  ruinous  a  purpose. 
Bead  what  follows,  and  no  longer  doubt  that  Buonaparte  has 
his  presses  in  this  country,  paving  the  way  for  his  entrance 
among  us. 

THE  AliARM  BELL. 

TREASON!  TREASON!  TREASON! 

''The  citizens  of  the  state  of  Pennsylvania  are  reqaested 
to  read  the  following,  copied  from  the  Democratio  Press  of 
last  evening*    Wc  di4  not  intend  tc  notice  that  paper  again^ 
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bat  the  avowal  is  so  troasojiubley  so  monstrous,  and  so  befitting      1  Sll  • 
one  of  Buonaparte*s  emissaries,  that  a  nmrk  ouglit,  like  Cain, " 


m'mm 


to  be  fixed  on  him.  It  is  an  old  saying,  «*  the  greatest  rogue  agtUnte 
cries  out  rogue  first;"  henee  tlie  ery  of  British  party  and  M'Corkl*. 
British  faction,  has  been  raised  by  a  set  of  abandoned  men,  in 
order  to  turn  the  public  attention  from  themselves,  until  it 
was  time  to  throw  off  the  mask — ^They  have  thrown  it  ofi^: 
and  nowy  since  Buonaparte  has  become  master  of  Spanish 
South  America  ;  since  be  has  become  a  neighbour  to  the 
United  States,  they  boldly  (tcknowledge  they  belong  to  a  French 
forty  in  America  !  ! 

Tli9t  there  is  a  British  party  in  America,  has  never  been 
acknowledged,  and  has  ever  been  indignantly  denied.  It 
cannot  be  believedk  No  American  will  ever  belong  to  any 
other  party  than  his  country.  If  he  did  he  would  deserve 
the  jAllorym  But  read  what  French  Tories  dare  to  promulge 
in  the  face  of  the  laws,  in  the  very  capital  of  the  United 
States.    Bead,  and  mark  the  miscreants. 

From  the  Democratic  Press 9  Printed  by  John  Bvnns. 

'<  I  believe  there  is  not  a  man  in  America,  who  does  not 
belong  to  a  French  partyf  or  an  English  one.'' 

<<  /  acknowledge  I  belong  to  thejormer.** 

<*  I  believe  Buonaparte  never  did,  nor  ever  will  commit 
an  act  of  violence  against  us." 

« I  believe  the  stripling  was  sold  by  his  brother  into 
Egypt,  he  being  chosen  to  do  a  great  work." 

<<  I  believe  Moses  was  preserved  in  the  bulrush  basket, 
floating  on  the  Nile,  being  chosen  to  do  a  gi*eat  work." 

**  I  believe  the  stripling  David  was  taken  from  the  sheep- 
fold,  and  preserved,  when  he  cut  off  the  skirt  of  SauPs  gar- 
ment, being  chosen  to  do  a  great  work,  for*  he  had  a  Goliah 
to  day." 

«*  I  believe  the  stripling  Napoleon,  of  Corsica,  was  pre- 
served at  Dunkirk,  at  Arcole,  at  Lodi,  Marengo,  and  a  hun- 
dred other  places,  being  also  chosen  to  do  a  great  work, 
for  he  has  a  Goliah  yet  to  slay." 

<<  I  believe  Simon  Snydei*  ought  to  be  Governor." 
Toil.  II.  No.  I.  L* 
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1811.  «  f  believe  James  Madison  possesses  eveiy  ^^mliCeatkiii 

-.— .— ^  —  req  isite,  ami  is  fully  competent  to  diseharge  the  duties  of 
a/aUist       President  of  the   United   States  ;  and  he  wul  pursue   tht 
M'CoRKLi.   Une  lafd  down  by  Mr.  Jeffepson/' 

«  I  believe  the  writer  of  this  ereed  is  a  demooratf  if  hm 
is  not  mistaken  in  the  meaning  of  the  word/' 

It  is  signed  «<  X  B.'^ 

After  tliis  tissue  of  Treason  and  Blasphemyf  in  comparin|f 
those  holy  men,  who  were  types  of  the  redeemer ^  to  •^'Vijioleon^ 
we  ask  of  the  people,  what  they  think  of  these  things  ?  And 
the  coupling  of  Snyder  and  Mr.  .VSadison,  in  the  sama  breath; 
with  the  acknowledgment  of  a  Frencii  party  in  Americi^ 
irresistably  forces  itself  upon  our  att  nt*on* 

Well  was  it  said  of  old — <<  If  these  things  are  done  in  the 
green  tree,  what  will  be  done  in  the  dry  V* 

If  traitors  avow  their  intentions  at  the  present  time,  what 
are  they  not  prepared  for  ?  Mark  the*  miscreants— JPreemon's 
Jouimal.  # 

They  afterwards  produced  and  read  from  the  Democratic 
Press  of  the  twenty  eighthday  of  July  1808,  the  following:-— 

THE   POtlTICAj:.  CREED  OF  AN  OLD  REVOLUTION  ART  OFFICER, 

I  believe  that  all  men  are  born  equally  free,  possessing 
certain  privileges  given  to  them  by  Nature,  and  Nature's  Uod^ 
which  no  created  being  can,  of  right,  take  away. 

I  believe  that  all  power,  with  respect  to  govermnent  is^  and 
of  right  ought  to  be,  lodged  in  the  people. 

I  believe  from  the  oppression  of  the  people  (by  their  ru- 
lers) in  the  old  world.  Providence  hath  raised  up  Ameriea^ 
great  and  free,  to  be  an  asylum  for  the  oppressed  of  all  na- 
tions. 

I  believe  the  councils  of  England  in  1776,  waged  an  un- 
provoked, cruel,  bloody  and  sava;;e  war  aguinst  us,  ofiering  a 
reward  for  our  scalps^  and  1  believe  as  many  miracles  wei-a 
^  wrought,  and  the  Almighty's  arm  made  a^  bare  in  our  deliver- 

ance from  British  thraldom,  as  in  delivering  die  Israelites 
from  Eg^'ptian  bondage. 

I  believe  that  a  f  i.  /a.  for  ocsts^  on  the  seven  years  trld^ 
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dioidd  issue  against  Lobster-back  George;  for  those  that  lose       1811. 
the  eause  always  pay  costs  5  and  that  Marshall  and  JBurr  " 

should  reeeive  a  retaining  fee.  a^auist 

I  believe  we  are  the  most  happy  and  the  most  free  of  any   Mh;orkl«. 
Bation  on  earth;  the  reason  why,  because  the  power  is  in  the 
people* 

I  believe  our  prosperity,  growing  strength  and  luiparallel- 
ed  increase  of  conimerce,  hath  filled  the  cabinet  of  St.  James 
with  jealousy  and  envy. 

1  bilieve  their  hostility  to  us  at  this  time,  (as  a  nation)  is 
as  greaVas  vrhen  Cornwallis  surrendered  to  Washington  and 
Boehsmbtau  at  Torktown^  or  Burgoyne  to  Gates  at  Saratoga. 

I  believe  one  million  of  guineas  are  annually  distributed  in 
this  country  amongst  British  subjects,  old  tories,  traitors,  and 
apostate  printers,  for  the  purpose  of  deceiving  and  dividing  the 
people,  for  that  is  their  last  hope. 

I  believe  the  people  of  England  and  her  councils  have 
been  deceived  and  led  into  many  errors,  with  respect  to  our 
strength  and  our  union,  by  tory  writers  and  printers. 

I  believe  the  guineas  are  now  flying  through  Pennsylvania, 
for  the  eleetion  of  Mr.  Ross,  in  which  if  they  succeed,  I  shall 
set  it  down  as  the  first  step  towards  (not  a  federal  but)  a  Bri- 
tish triumph,  for  I  believe  Pennsylvania  to  be  the  key  stone  of 
the  great  arch  of  Democracy-— take  away  the  key  and  the 
arch  must  fail. 

I  believe  what  is  fsdsely  called  federalism,  I  call  it  tory- 
iim,  because  all  the  traitors  and  English  agents  fall  in  their 
ranks,  if  that  kind  of  ism  should  succeed  throughout  the  . 
Union,  their  first  steps  would  be  to  force  on  a  war  with  France; 
not  that  they  love  fighting,  but  to  furnish  them  with  a  feasible 
plea  to  become  the  friend,  ally  and  partner,  of  a  cruel,  unjust, 
tyrannical,  bloody,  profiigate,  and  bankrupt  government. 

I  believe  there  is  not  a  man  in  America  who  does  not  be- 
long to  a  French  party,  or  an  English  one;  as  to  their  private 
wish,  they  cannot  be  neutral  on  the  great  contest  in  Europe; 
they  wish  one  or  the  other  to  conquer,  and  they  have  their 
reasons  for  it*  I  acknowledge  I  belong  to  the  former;  the 
latter  madt  a  beggar  of  me  onie,  and  I  will  not  trust  them 
again. 
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18H.  I  belieye  the  man  who  sets  my  house  on  fire  is  my  enemy; 

***  and  he  who  puts  it  out,  my  friend; — a  burnt  child  dreads  the 
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aiiitt      fire. 


M'OoRKLK.  J  |,elieve  Buonaparte  never  did  nor  ever  will  voluntarily 
commit  an  act  of  violence  against  us, — ^but  when  forced  by 
British  examples  and  self-defence;  and  then  he  will  soon  find 
a  French  Rowland  for  their  British  Oliver. 

I  believe  James  Madison  possesses  every  qualificatiim  re« 
quisite,  and  is  fully  competent  to  discharge  the   duties  of 
President  of  the  United  States,  and  that  he  will  pursue  the 
'  line  laid  down  by  Mr.  Jefferson;  I  hope  he  wffl  be  elected, 

I  believe  James  Ross  to  be  a  scholar,  a  statesmauy^and  a 
gentleman;  but  very  wrong  in  his  politics,  better  suited  for 
London  than  Philadelphia,  and  therefore,  I  think,  ought  not 
to  be  governor. 

I  believe  Simon  Snyder  possesses  a  strong  mind,  great 
natural  talents,  inflexible  integrity,  uneontaminated  republi- 
canism, and  a  sound  judgment,  and  therefore  ought  to  be 
governor. 

I  believe  there  has  not  been  an  election,  since  we  were  a 
nation,  of  more  importance,  and  which  called  more  for  the 
united  strength  of  republican  candour,  than  the  approaching 
one;  for  toryism,  traitorism,  Englishism,  and  federalism,  (so 
called)  aided  by  lies,  intrigue  and  gold,  will  be  played  off 
against  honest  democracy. 

.  I  believe  the  people  of  Ireland  to  be  hardy,  generous,  and 
brave,  and  oppressed  beyond  bearing  (read  Plowden's  his- 
tory); and  I  hope  the  Corsican  regulator  of  Europe  will  eman- 
cipate them. — ^Wolfe,  Tone,  and  Emmet,  should  rank  with 
Montgomery  and  Warren. 

I  believe  the  murders  committed  by  the  British,  from 
lord  Clive's  time,  to  the  present  moment,  are  calling  aloud 
for  vengeance.— •Lobster-back  must  feel  as  his  brother  Crook- 
back  did  at  Bosworth-field. 

I  believe  England's  cup  of  iniquity  is  full  tind  running 
over,  and  I  believe  the  day  of  retribution  is  at  hand. 

I  believe  the  Stripling  was  sold  by  his  brethren  int# 
Egypti  he  being  chosen  to  d#  a  great  work. 


waM 
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I  believe  Moses  wag  preserved  in  the  boUrash  basket       1811. 
floating  on  the  Xile,  being  chosen  to  do  a  great  work.  ' 

I  believe  Washington  was  ^preserved  at  Braddoek's  field,       aguimt 
at  West  Point  and  from  the  poisoned  cup  at  New  York,  being   M*Coaici«, 
ehosen  to  do  a  great  workr-«and  he  finished  it  well;  so  said 
Cornwallis. 

1  believe  the  stripling  David  was  taken  from  the  sheep- 
fold;  and  preserved,  when  he  cut  off  the  skirt  of  Saul's  gar* 
ment,  being  chosen  to  do  a  great  work,  for  he  had  a  Goliah 
to  slav. 

■ 

I  believe  the  stripling  Ni^poleon  of  Corsica  was  preserved 
at  Dunkirk,  at  Arcole,  at  Lodi,  Marengo,  and  a  hundred 
other  places,  beuig  also  chosen  to  do  a  great  work,  for  lit  hat 
a  Goliah  yet  to  slay. 

I  believe  the  Corsican  is  chained,  and  when  he  has  got  to 
its  length,  and  not  before,  his  master  will  say,  ^<  stop,  thui 
far  thou  shalt  go  and  no  further.'' 

I  believe  that  whilst  the  councils  of  this  country  are  go* 
vemed  by  the  principles  of  1776, — do  justice  to  individuals 
and  to  nations,  prefer  peace  to  war;  the  saving  of  blood,  to 
the  shedding  of  it;  sustain  the  same  character  at  home,  and 
abroad,  as  they  now  have;  pursue  the  same  course  they  have 
for  near  eight  years  past,  by  maintaining  the  strong  neutral 
ground  they  liave  taken,  making  Justice  their  guide;  Peace 
their  path,  and  Mercy  their  citadel; — the  navy  of  England, 
and  the  armies  of  Franee  combined^  may  attempt  but  cannot 
shake  it. 

I  believe  the  writer  of  tliis  creed  is  a  democrat,  if  he  it 
not  mist^|||Bn  in  the  meaning  of  the  word. — ^Finally, 

I  believe  the  same  Providence,  that  guided  our  councils 
throi^h  a  seven  years  cruel  and  unequal  war^.and  who  gave 
us  a  rank  amongst  the  nations  of  the  earth;  will  continue  to 
protect  and  support  us  so  long  as  we  continue  to  deserve  it. 

J.  B. 

To  rebut  this  testimony,  the  plaintiff  offered  in  evidenoo 
the  <*  Freeman's  Journal"  of  the  twenty-ninth  day  of  July 
1808,  to  shew,  that  all  that  part  of  the  publication  which 
was  read  from  the  <<  Federal  Republican/^  and  which  foUowt 
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1811,      the  words  "  Alarm  Bell/*  originated  in  tl^  «  Freeman's 
■■  "  Journal''  and  was  published  therein^  prior  to  the  time  it 

^X'       appeared  in  the  said  "  Federal  Republican/^ 
lC*CoAKLx.         To  tliis  eyidence  the  eounsel  for  the  defendant  objected; 
but  the  objection  was  overruled  by  the  courts  and  the  evi* 
dence  admitted. 

It  was  also  proved,  that  <<  the  political  creed  of  an  old 
revolutionary  officer,"  was  the  production  of  John  Barker^ 
Esquire. 

It  further  appeared,  that,  prior  to  this  suit  being  institut- 
ed, the  plaintiff,  in  company  with  a  friend,  waited  on  tho 
defendant;  that  the  plaintiff  presented  the  «<  Freeman's 
<<  Journal"  of  the  sixth  of  August,  and  inquired  of  the  de- 
fendant, if  he  had  any  evidence  to  induce  him  to  believe  that 
the  charge  of  his  (the  plaintiff's)  being  in  the  pay  .of  Buona- 
parte, vf^9  well  founded;  M^Corkle  said  he  had  not,  that  he 
had  published  it  as  he  had  found  it  in  the  Baltimore  paper> 
without  any  comment,  as  he  had  no  evidence  respecting  it^ 
one  way  or  the  other;  that  the  plaintiff  then  asked  the  defen- 
dant if  he  would  publish  a  paragraph,  to  that  effect,  in  his 
^  paper  of  that  evening;  that  the  defendant  hesitated,  and  the 

plaintiff  drew  up  and  handed  to  him  a  pai*agraph  iii  these 
words: 

«  In  the  <  Freeman's  Jonmal'  of  Saturday,  we  quoted^ 
<<  from  the  Federal  Republican  of  Baltimore,  a  paragraph^ 
<<  in  which,  the  editor  of  the  Democratic  Press  is  eharged 
*^  with  having  incautiously  declared,  that  his  paper  could  not 
*^  have  been  supported,  <<  had  he  not  received  from  the  l^Yench  , 
^<  government  the  subscription  price  of  five  hundred  papers 
*f  annually."  '<  When  we  published  that  paragraph,  we  had 
«<  not,  nor  have  we  now,  any,  the  slightest  evidence,  in  sup* 
^  port  of  the  assertion  it  contains/' 

This  paragraph  the  defendant  positively  refused  to  publish^ 
asking  the  plaintiff  if  he  thought  he  was  such  a  fool  as  to 
publish  it;  and  giving  certain  reasons  which  the  witness  could 
not  recollect:  that  the  defendant  then  wrote  a  paragraph 
which  he  was  willing  to  publish;  it  was  in  the  following  words: 
«  John  Binns  called  upon  n^e  this  morning,  and  requested 
«<  to  know  whether  I  had  any  evidence  of  the  truth  of  a  para- 
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^  graph,  wbieh  appeared  in  the  Freeman's  Journal  ef  Sator-       1811. 
<<  day  eteningy  and  quoted  from  the  Federal  Repuhlican  of    ' 
<<  Baltiiuore»  relative  to  the  said  Binns  having  <  incautiously      a^^t 
*«  ;ieknowledged,  some  time  sinee^  that  if  the  French  govern-   M*Corkh. 
^*  ment  had  not  have  paid  him^  &6.' 

<<  I  informed  him»  that  having  never  seen  the  paragraph 
'<  hefore,  I  could  neither  believe  or  disbelieve  it,  but  had 
«  published  it«  that  he  might  answer  it,  if  not  true.** 

Upon  this  evidence,  it  was  contended  by  Barnes  and 
Browne  and  by  Binns  in  jiroprm  persona,  that  the  plaintiff 
was  entitled  to  a  verdict  for  damages. 

^rhey  took  the  distinction  between  actions  for  slander, 
and  actions  on  the  case  for  libels;  they  admitted,  that,  in  the 
former,  if  a  defendant,  at  the  time  of  republishing  the  slander, 
diseloses  the  author's  name  and  a  precise  statement  of  the 
author's  words,  so  as  to  enable  a  party  injured  to  maintain 
an  action  against  the  author,  he  would  be  justifiable;(a)  but 
they  denied  that  the  rule  extended  to  libels;  and  contended, 
that  every  copying  of  a  libel  was  eanclusifve  evidence  of  a 
ptthIieation,(6)  and  the  republisher  was  answerable,  equally 
widi  the  first  publisher. 

They  also  urged,  that  to  admit,'  as  a  justification,  proof 
that  a  libel  had  been  previously  published  by  another,  would 
place  it  in  the  power  of  a  malieious  person,  to  injure  a  citi- 
zen without  allowing  him  any  redress;  for,  it  would  be  an 
easy  matter  for  onte  who  was  desirous  to  publish  a  libel,  to 
pi'oeure  it  to  be  inserted  in  some  obscure  paper,  or  to  be 
published  by  an  obseure  character. 

They  agreed,  that,  upon  the  principle  contained  in  the 
decision  of  the  chief  justice  in  Morris  against  Duane,(c)  it 
was  competent  for  the  defendant,  in  mitigation  of  damages, 
to  lay  before  the  jury  the  evidence  of  his  having  extracted 
the  libel  from  another  paper;  but  they  insisted,  that  the 
jury  should  take  into  consideration,  that  the  defendant 
had  published,  in  his  paper  of  the  twenty-ninth  day  of  July, 

(a)  3  Selv.  N.  P.  1080.  12  Co.  Rep.  134»  Lord  Noithampton^a  catc^ 
1  Lev.  82,  Crawford  afirainst  Middleion. 

(»)  9  Co.  Bep.  59.    Moor  813.  lUvkais  P.  Q,  B.  1,  «h.  73»  icc.  10,  2Qd 
TOl.  131. 
(0  1  Bin.  Bcr>.  90.  Not» 
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1811.       the  pieee  entitled  the  •<  Alarm  Bell/'  which  contained  a 
"^""^"■^  creed,  pretended  to  have  been  copied  from  the  Democratic 
a^aimt       Press  of  the  evening  before,  but  which  was  mutilated  and 
rcoRKLB.    falsely  quoted;  that  it  was  the   publication  of  this   piece, 
that  had  caused  the  paragraph  in  the  Federal  Republican; 
and  that  the  defendant,  with  a  full  khowledge  of  the  manner 
in  which  this  latter  publication  had  originated,   had   re- 
published it,  pretending  to  be  ignoi*ant  and  innocent  there- 
of; these  circumstances,  they  insisted,  were  unanswerable 
proofs  of  the  malice  of  the  defendant;  and,  instead  of  miti- 
gating the  damages,  had  aggravated  the  original  cause  of 
action. 

On  behalf  of  the  defendant  it  was  contended,  by  M^Kean 
and  Lewis,  that  the  distinction  made  by  the  plaintiffs  coun- 
sel, was  not  well  founded;  but  that,  in  cases  of  libel  as  well 
as  actions  of  slander,  if  the  defendant,  at  the  time  of  pub- 
lishing the  words  complained  of,  gives  his  author,  it  may 
be  pleaded  iri  bar;  and  if  he  afterwardg  gives  his  author, 
it  may  be  given  in  evidence  m  mitigation  of  damages.^a) 
A  contrary  doctrine,  they  said,  would  chain  the  hands^ 
and  seal  the  mouths  of  the  historian  and  biographer;  md 
would  prevent  that  fi'Ab  comniunication  of  ideas,  which  is 
the  birthright  of  the  citizen,  and  is  secured  by  the  con- 
stitution. Tliat  if  the  poblisheiH.  of  a  newspaper  were  to 
be  answerable,  to  tlie  extent  contended  <<»r  by  the  plain- 
tiff *s  counseK  they  would  be  slVaid  to  republish  the  most 
•aered  truths;  but  the  curiosity  of  mankind  could  not  be 
restrained;  information  respecting  individuals  and  transac- 
tions, would  fly  upon  the  wings  of  common  report;  a  story 
originating  in  one  part  of  the  union,  gaining  sti*ength  as  it 
gained  currency,  would  be  entirely  misrejiresented  before  it 
had  traversed  one  quarter  of  the  United  States.  To  such  a 
state  would  soeiety  be  reduced,  that  our  citizens  would  be 
afraid  to  communicate  on  common  and  ordinaty  subjects; 
social  beings  would  be  transformed  into  dumb  creatures; 
eventually  our  printers  would  refuse  to  publish  an  adv<*rtise- 
ment  offering  a  reward  for  a  thief.  Doctrines  such  as 
these,  they  said,  would  sink  the  liberty  of  the  press,  from 

(a)  12  Co.  134.  1  Lev.  Rep.  72.  3  Selw.  N  P.  932, 1060,  1  SaundL  131. 
Lake  against  King. 
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sterling  gold  to  mere  dross,  and  would  be  a  more  deadly  stabf       1811. 

than  it  had  reeeived  aiaee  tlie  time  of  the  Uoodj  I'eign  of  the 

Star  Chamber.  .  a^ainH 

Per  Curiam. 

Hemphill,  President^ 

•     • 

To  the  jury,  after  stating  the  easf^. 

Was  the  editor  of  the  Freeman's  Journal  justified  in  re* 
publishing  the  sentence  in  the  manner  he  did? 

This  question  is  very  important,  it  being  a  general  one 
and  to  govern  in  all  cases. 

The  rule,  in  the  ease  of  slanderous  words  spoken,  is, 
that  if  a  person  utters  the  words  generally,  he  is  not  allowed 
to  justifiy  himself,  by  disclosing  for  the  first  time,  by  hit 
plea,  or  at  the  trial,  the  name  of  the  author;  it  can  thea 
only  go  in  mitigation  of  damages:  but  if,  at  the  time  he  re- 
peated the  words,  he  gave  the  name  of  the  author  so  that 
the  party  injured  might  have  his  action  against  him,  the 
law  allows  this  to  be  a  justification;  but  there  has  been  no 
express  decision  produced,  to  shew  that  this  rule  has  been 
extended  to  the  republication  of  a  paper,  containing  a  Ubel. 
A  libel,  in  some  respects  differs  from  slanderous  words 
spoken;  it  is  more  criminal,  being  more  deliberate  and  hav- 
ing a  tendency  to  a  breach  of  the  peace. 

It  appears  strange  that  there  has  been  no  decision  on  this 
point. 

The  court  however,  in  extending  the  rule  to  the  case  of    . 
a  libel,  ought  to  be  governed  by  sound  policy,  bearing  in 
mind  the  nature  of  our  government  and  the  freedom  of  the 
press. 

An  unrestrained  communication  through  the  medium  of 
the  press,  and  without  a  previous  licence,  forms  one  of  the 
greatest  political  blessings  we  enjoy;  but  this,  like  eveiy 
good,  has  its  alloy  of  evil.  On  this  subject  it  has  been  justly 
remarked  by  a  celebrated  autlior,  that  the  unbounded  licen- 
tiousness of  tlie  press^  and  the  danger  of  bounding  it,  will 
Yox..  II.  No.  I.  Mi 
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l^^li*       always  form  a  problem  eapable  of  puzzling  thv  wisest  poliii*- 
r—  cians.  . 

Is  INNS  ^xi- 

a^aimt  '  On  tlio  propriety  of  extending  the  rule  to  the  republican 

M'CoiiitLE.    ^^j^  of  a  libel,  much  may  be  said  on  both  sides. 

On  the  one  hand,  if  the  rule  is  not  extended,  it  is  said 
that  it  wHl  operate  as  a  shackle  on  the  press;  upon  the  other^ 
that  if  it  does  apply  in  the  case  of  a  libels  editors  may 
take  unfair  advaniange,  by  getting  a  piece  put  in  some  ob« 
scure  paper,  in  some  remote  part  of  the  union,  and  then  re- 
publish  it,  with  impunity,  in  the  neighbourhood  of  the  per* 
son  who  is  the  object  of  the  libeL 

Will  it  not  upon  the  whole  be  safest,  and  best  accord  with 
.  the  general  principles  of  law  relating  to  the  subject,,  to  leave 
the  motives  of  the  republisher  to  the  jury.  If  the  republica* 
tion  is  made  with  malice  and  an  intention  to  injure,  let  the 
original  publication  go  only  in  mitigation  of  damages;  but,  if 
it  appears  that  the  republication  is  made  innocently  and  with* 
out  malice,  let  the  republisher  be  excused,  if,  at  the  time  of 
the  republication,  he  gave  the  true  source  of  his  information* 
so  as  to  afford  the  injured  party  an  opportunity  of  bringing  an 
action  against  the  real  libeller.  This  will  always  leave  the 
intention  to  the  jurv',  who  can  guard  and  watch  over  the  mo- 
tive of  thi5  republisher. 

If  an  editor  sees  a  paragraph  in  a  distant  and  obscure 
paper,  calculated  to  wound  the  feelings,  or  impair  the  reputa- 
tion of  another,  why,  it  may  be  asked,  should  he  take  it  up 
and  give  it  a  wider  circulation;  such  a  circumstance,  how- 
ever, under  the  rule  laid  down  can  only  weigh  as  evidence  of 
malice.  A  case  may  be  imagined,  wberejn  the  republisher 
would  appear  in  a  different  light;  as,  if  he  should  quote  from 
a  distant  and  I'cspectable  paper,  the  name  and  description  of 
a  person,  said  to  have  absconded  on  account  of  the  commis- 
sion of  a  crime;  here  the  republication  might  arise  from  mo- 
tives or  public  good. 

These  observations  are  made  upon  the  subject  generally; 
for,  in  this  case,  as  the  plea  is  not  guilty,  the  court  are  not 
satisfied  that  the  question  can  be  properly  decided  under  that 
plea.  In  similar  cases  for  words  spoken^  the  defendants  havo 
justified  by  special  pleas.   . 


mSTaiCT  COURT,  &e.  91 

Daxe  and  REiimoLD  to  the  use  of  Kingston  against  Oliteb«       1 811. 

October  26* 

THE  case  was  arbitrated,  and  from  the  award,  which  was  On  an  appeal 
in  favor  of  the  defendant,  the  plain tiflT  appealed.    The  ^i^^^  of  arbi- 
aflidayit»  on  which  the   appeal  was  founded,  was  made  by  trators  in  a 

^   -  suit  brought 

•DaiCm  in  the  name 

On  motion  of  Chauneeyf  for  the  defendant,  a  rule  was  T^^]*'^'^"!!?' 
obtained  to  shew  cause  why  the  appeal  should  not  be  struck  another, 

£^  the  onth  may 

•  be  made  by 

He  contended,  that  pursuant  to  the  directions  of  the  one  of  tlie 
eleventh  section  of  the  arbitration  law,  (a)  the  oath  sliould  phdiluffa. 
have  been  made  by  Kingston  or  his  attorney.  The  words  are : 

"The  party  appellant,  whether  plaintiff  or  defendant, 
•*  his,  her,  or  their  agent  or  attorney,  sliall  swear  or  afRrm, 
<<  that  it  is  not  for  the  purpose  of  delay,  sueh  appeal  is  en-    ' 
«  tered,  but  because  such  jf^rijjirmly  believes  injustice  has 
<•  been  done*" 

He  admitted,  that  a  stranger  might  eonscienciously  make 
that  part  of  the  deposition  which  relates  to  the  injustice,  but 
he  insisted,  that  none  but  the  party  making  the  appeal,  could 
swear  to  the  motives  with  whieh  the  appeal  was  made.  The 
question  then  was,  who  was  meant  by  the  party  ?  and  he 
contended  that  Dale  and  Reinludd,  whose  names  were  used 
merely  to  eomply  with  the  forms  of  Law,  and  who  had  no 
interest  in  the  sum  claimed,  could  not  be  considered  as  inclu- 
ded under  that  denomination.  That  tlie  cestui  qui  use  alone 
had  power  over  the  action.  (V)  That  it  was  at  least  doubtful 
whether  a  nominal  plaintiff  was  liable  for  the  costs  of  suit, 
(c)  and  if  the  present  plaintiffs  were  liable  for  the  costs,  it 
was  not  such  an  interest  as  the  act  contemplated. 

I^astly.  He  insisted,  that  in  case  the  oath  was  to  have 
been  nMe  by  the  nominal  party,  it  should  ^have  been  made 
by  both  the  plaintiffs. 

J.  R.  Ingersoll,  contra,  stated,  that  it  was  a  pretty  gene- 

(a)  Passed  the  20th  March.  1810. 

(&)  1  Dall.  Rep.  139,  M'CuUum  against  Coxe.    2  Dall.  Rep.  Z6s  Zantzin- 
ger  against  Old. 

Cc)  2  DaU.  Rep  172,  note  to  the  case  of  Field  ibr  tlie  use  of  Oxley  et  tX, 
tgaiixwt  BIddle. 
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Dale  and 

BeiNUOLD 


1811.        ral  Opinion,  that  the  arhitration  law,  if  it  did  not  infringe  on 

the  eonstitution,  at  least .  threatened  to  impair  the  triul  hy 
jury  ;  and  he  presumed  the  court  would  feel  it  not  only  their 

a^aiiut       inclioationy  but  their  duty  to  eonstrue  its  provisions,  so  as  it 

would  hare  the  least  tendency  thereto. 

That  the  principal  object  of  the  arbitration  system,  iras 
to  facilitate  proceedings  in  •  courts  of  Justice.  The  practiee 
under  the  first  act  soon  evinced,  that  appeals  were  too  easily 
entered,  and  that  the  object  of  the  Law  was,  in  a  greai  mea- 
sure, defeated.  The  Legislature,  in  the  second  act,  provided 
two  remedies  for  the  evil.  First.  Obliging  the  party  appeal- 
ing  to  pay  the  costs  :  and 

Secondly.  Requiring  him  to  make  the  affidavit  which  had 
been  mentioned. 

The  payment  of  the  costs  would,  in  most  cases,  prevent 
those  appeals  which  were  intended  for  the  purposes  of  delay ; 
for  the  amount  of  the  costs  would  mostly  exceed  the  interest 
of  the  money;  but  least  any  one  should  be  disposed  to  sport 
with  his  wealth,  at  the  expense  of  his  adversary,  the  legis- 
lature had  superadded  the  oath.  The  spirit  of  the  law  re- 
quires the  oatht  but  it  does  not  require  the  oath  of  one  person* 
more  than  any  other  of  equal  credibility.  The  cestui  qui  use 
might  be  absent,  or  indisposed,  and  unable  to  make  the  de- 
position* 

But,  he  contended  that  Dale  and  Reinhold  were  the  par- 
ties appealing;  strictly  and  legally  speaking,  the  interest  was 
in  them :  moreover,  they  were"  liable  for  the  costs,  whichy 
nlone,  was  sufficient  to  authorise  the  appeal. 

But  it  bad  been  said  the  oath  should  have  been  made  by 
nil  the  parties  appealing  : 

If  the  suit  was  brought  by  a  corporation  i^gregate,  wouM 
the  court  require  the  oath  to  be  made  by  every  member? 
He  presumed  they  would  not;  but,  if  the  position  contended 
for  was  well  founded,  the  court  would  be  bound  to  make  the 
requisition. 

The  Court  dischai^ed  the  Rule. 

Rule  discharged. 


o 
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Hopkins  again^  Dbaves.  i8H. 

October  26. 

N  the  nineteenth  dav  of  September  one  thon^ftnd  eight  The  defend- 

*  --  ant  |C»*^c  the 

hundred  and  eleven  Samuel  Deaves  gave  Howell  piaintift*  a 
Hopkins  his  bond  in  the  penalty  of  fourteen  thousand  seven  ^^  "J^ 
hundred  and  seventy  nine  dollars  and  seventy  cents,  eondi- attorney, 

tioniHl  siA  f Allows  •  ^*"***  ^** 

UOneU  as  lOlIOWS  .  conditioned 

**  Whereas  the  said  Samuel  Deaves,  hath  purchased  of  to  pay  and 
and  from  the  said  Howell  Hopkins,  all  his  share  and  portion  promlMorT*^^ 
of  the  stock  in  trade  in  the  late  firm  and  co-partnership  of  "otet ;  and 

also  that  he 

Bamnel  Deaves  &  Company,  and  for  which  the  said  Samuel  should  fully 
"  Deaves,  hath  and  doth  ag^e«  enf^ge  and  assume  to  pay  J"4  ^^^}f^ 
«  and  satisfy  eleven  certain  promissory  notes  drawn  by  the  the  plaintHf 
«  said  Samuel  Deaves  in  favor  of  the  said  Howell  Hopkins,  ^~™  ^^^^ 

1  '  mages,  sc 

<<  and  by  the  said  Howell  Hopkins  endorsed,  and  one  drawn  whi^h  he 
«  by  the  said  Samuel  Deaves  and  Company,  in  favor  of  Wil-  by?^LJIiil!f " 
"  liam  Pennoek  and  Son,  and  by  them  endorsed  as  follows,  the  notes. 

^  ..  ^  The  firat  nolo 

10  Wll :  ,  ^ng  protested 

for  non-pay- 

«  One  note  dated  April  15, 18H ,  at  6  months  for  2  596  40  JJ^Wc^^hT 
^  One  do.  dated  April  15, 1811,  at  7  months  for        B9S  40  piuntifftoolc 
<<  One'do.  dated  A]M*il  15, 1811,  at  8  months  for       5P3  40  the^wh^  ^ 
«  One  do.  dated  April  15, 1811,  at  9  months  for       593  40  *rooan%  of  the 

-^.«.j*.i  ,«  notes.    Tlie 

«  One  do.  dat^d  April  15, 1811,  at  10  months  for     593  40  defendant 
«  One  do.  dated  April  15, 1811,  at  11  months  for   .593  40  *»»^i"ff  ^^ 
^  One  do.  dated  April  15, 1811,  at  12  months  for      593  40  that  was  pro- 
«  One  do.  dated  April  15, 1811,  at  13  months  for    593  40  ^un 'sit* 
<<  One  do.  dated  April  15, 1811,  at  14  months  for      593  40  »i^e  the  exi* 
«  One  do.  dated  April  15, 1811,  at  15  months  for     593^  40  ^"^°"' 
^  One  do.  dated  September  18, 1811,  at  30  days  for  455  86 
<«  Onp  do.  dated  July  d,  1811,  at  60  days  for  1000  00 

^<  Making  in  the  whole  the  sum  of  seven  thousand  three 
«  hundred  and  eighty-nine  dollars,  and  eighty-five  conts;  the 
<<  last  of  the  above  recited  notes,  is  the  one  drawn  in  favor 
^  of  William  Pennoek  and  Son,  and  endorsed  by  them  ai 
*^  aforesaid. 

«  Now  the  condition  of  the  above  obligation  is  such,  that 
*  if  the  above  bounden  Samuel  Deaves,  his  heirs,  executors. 
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i8ii.      ^  ^'^  adminfotrators  shall  and  do  irdl  and  truly  pay  and  take 

■  **  up  or  eanse  to  be  paid  and  taken  up  all  and  every  of  the 

^'^^w*     **  aforesaid  twelve  several  promissory  notes,  on  the  respective 

.^^Avju.     <*  days  and  times  mentioned  for  the  payment  thereof^  and 

*^  shall  fully  and  completely  indemnify  and  save  harmless 

«  the  said  Howell  Hopkins,  his  executors,  and  administr»< 

<«  tors  and  his  and  their  goods  and  chattels,  lands  and  tepe-^ 

«<  ments  of  and  from  all  damages,  sum  and  sums  of  moneyp 

<<  costs  and  charges  whatsoever,  which  he  or  they  4>r  any 

<<  of  them,  shall  or  may  at  any  time  or  times  hereafter  sus- 

<<  tain  or  he  put  unto  by  reason  or  means  of  the  aforesaid 

^  promissory  notes,  then  the  above  obligation  to  be  void, 

'  <<  else  to  be  and  remain  in  full  force  aud  virtue.*' 

Accompatiying  this  bond,  was  a  vrarrant  of  attorney,  liy 
▼irtue  of  which,  judgment  was  entered  the  first  day  of  Octo- 
ber, 1811. 

The  first  note,  which  fdl  due  the  15tli*-i8th  October, 
was  protested  for  non-payment. 

On  the  nineteenth  day  of  October  a  jUri  facias  was 
faken  out,  on  which  the  real  debt  was  indorsed  seven 
thousand  three  hundred  and  eighty-nine  dollars  ani  eighty- 
five  cents. 

After  the  execution  "was  levied,  the  note  was  paid  and 
taken  up  by  the  defendant. 

A  Rule  was  obtained,  to  shew  cause  why  the  execution 
should  not  be  set  aside. 

9 

Koss  and  fldlloicell  argued  thus,  in  support  of  the  Rule. 

The  case  presented  to  the  court,  calls  loudly  for  their  in- 
^rference,  as  the  defendant  is  oppressed,  under  cover  of  le^ 
gal  process. 

The  plaintiff  and  defendant,  as  co-partners  in  trade,  issu- 
rd  their  promissory  notes,  payable  at  distant  periods;  after- 
wards, the  plaintiff  wishing  to  withdraw  from  the  firm,  the 
defendant  agreed  to  substitute  himself  in  the  place  of  the 
company,  and  take  up  these  notes  as  they  respectively  came 
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to  vHrturitjr.    One  note,  onIy»  had  beoome  due,  and  that  lias      ISll. 
been  paid  by  the  defendant ;  and  yet,  the  plaintiff  insists  on  " 

withdrawing  from  ih^  defendant,  the  whole  amount  of  the      against 
notes ;  and  tlius  deprive  him  of  the  only  means  of  meeting     Dsayss. 
his  ^igagements. 

It  is  true,  that  at  eonunon  law,  a  penal  bond  wa9  consider- 
ed as  forfeited,  if  the  condition  was  not  performed  at  the  day^ 
bot  the  statutes  of  8  and  9,  William  3.  Chap,  xi.  and  4  Ann, 
Chap.  ZTi.  were  introduced,  to  prevent  plaintiffs,  in  cases 
•f  this  kind,  from  converting  that  power^  which  the  strict- 
ness of  the  common  law  gave  them,  into  an  engine  of  oppres- 
sion. After  a  breach  of  the  condition,  a  suit  may  still 
be  brought ;  but,  upon  the  defendant's  bringing  into  court  all 
that  is  due;  and,  in  case  the  sum  is  payable  by  instalments* 
upon  his  agreeing  to  let  the  verdict  stand  as  a  security  for  fu- 
ture payment,  the  court  will  order  all  further  proceedings  to 
^y.(a) 

In  this  case,  there  is  nothing  due ;  and  the  plaintiff  has 
no  right  to  expedite  the  payment  of  the  money.  After  pay- 
ing the  plaintiff  the  whole  amount  of  the  bond,  the  defendant 
may  be  compelled  to  take  up  the  notes,  if  they  have  passed 
into  the  bands  of  strangers. 

Hofkins  and  Sergeant  opposed  the  Rule,  and  said,  that 
the  application  of  their  opponents  must  be  considered  with  re- 
lation to  the  circumstances  attending  the  transaetion.  It 
must  be  recollected,  that  this  was  not  a  suit  instituted  on  a 
bond;  but  an  application  to  the  Court,  of  a  defendant,  for  an 
extraordinary  interposition  of  its  power,  in  his  favour.  If 
they  saw  cause,  they  would  undoubtedly  interpose  ;  but  they 
would  also  impose  equitable  terms  on  the  applicant.  It  must 
also  be  remembered,  thatthe  defendant,  if  aggrieved,  had  a 
remedy  by  suit;  and  therefore  the  Court  would  not  feel  over 
anxious  to  interfere. 

At  common  law,  if  the  money  was  not  paid  at  the  day,  the 
bond  was  forfeited;  and,  in  England,  before  the  statute,  the 

(a)  1  Bac.  aht  tit  Conditions,  669.  2  Str.  Rep.  814,  Bridges  against  AVil- 
liamiion.  Ibid  957,  Darby  against  Wakins.  Selw.  N.  1*.  517.  1  Saund.  SB, 
K.  1.     3.  Siuiud.  167,  N.  2. 1.  Bin.  Rep.  152,  Sparks  against  Garrigues. 
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1811.       obligor  had  no  remedy,  but  to  apply  to  a  Court  of  Chancery 
-*  for  an  injunction,  (a)    If  the  statute  of  4^  Ann,  chap.  xyi.  did 


^^^^    extend  to  this  country,  it  had  no  application  to  this  ease ;  it 
B&Avjis.     speaks  of  bonis  for  the  payment '  of  moneyf  and  allows  the 
obligor  to  plead  any  payment,  in  bar  to  an  action  brought  for 
tlie  penalty;  though  such  payment  was  not  made  strictly  ac- 
cording to  the  condition  or  defeasance* 

There  being  no  Court  of  Chancery  here,  the  courts  of 
law  have  proceeded  on  a  practice,  borrowed  partly  from 
each  coui*t,  and  peculiar  to  Pennsylvania.  (V)  They  consi- 
der the  bond  as  forfeited;  but  to  be  redeemed,  on  equitable 
terms.  In  cases  of  suits  brought,  a  difficulty  sometimes  oc- 
curs for  want  of  sufficient  power  over  the  defendant;  but» 
where  an  obligor  has  given  a  warrant  of  attorney,  by  virtue 
of  which,  judgment  has  been  entered,  and  an  execution  has 
issued  thereon,  his  application  to  be  relieved,  is  sti'ictly  to  the 
chancery  power  of  the  Court. 

It  then  becomes  necessary  for  the  Court  to  enquire,  what 
uras  the  intention  of  the  parties ;  for,  if  it  had  been  agreed 
between  them,  that,  execution  should  issue  for  the  whole,  if 
the  defendant  failed  in  the  payment  of  any  one  note,  the  court 
were  bound  to  carry  that  intent  into  execution,  (c) 

It  appeared,  that  the  firm  was  in  debt;  and  that  the  plain-- 
tiflTtiad  agreed  to  part  with  that  fund,  which  ought  peculiarly 
to  have  been  applied  to  the  payment  of  that  debt :  but  he  had 
agreed  to  part  with  the  fund,  on  this  condition,  that,  in  ease 
the  aggreement  was  not  complied  with,  the  parties  should  be 
restored  to  their  original  situations.  This  was  asking  only, 
that  tliC  property  of  the^iiit,  should  be  first  applied  to  the 
payment  of  the  partnership  debts ;  a  principle,  the  justice  of 
which  no  one  would  dispute. 

By  allowing  die  very  first  note  to  be  protested,  the  defend- 
ant had  fiimished  unequivocal  proof,  either  of  his  unwiUing- 
ness,  or  inability  to  pay,  and  had  evinced  an  intention  not  to 
perform  his  part  of  the  agreement. 

\Vith  respect  to  the  words  of  the  bond^  they  presumed 

(a)  3  Black.  Com.  341.  (b)  1  Binney  165. 

(c)  3  Bur.fiep.  1370,  IkMiafoui  «gainat  Bybot. 
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tliey  were  sufBciently  comprehensiTe  to  guard  ajgtUBst  the 
the  mischief;  the  defendant  is  not  only  to  pay  tlie  notes*  but 
'<  fully  and  completely  to  indeiBnify  the  plaintiff  from  all 

damages,  &c." 

The  only  argument  of  any  weight,  that  had  been  urgedt 
was  the  risk  the  defendant  would  incur,  that  the  money  would 
not  be  properly  appropriated.  To  obviate  this  difficulty,  th^ 
would  agree,  to  leave  the  money  in  court,  to  have  it  paid  to  a 
third  person,  or  they  would  give  security  that  the  notes 
diould  be  taken  up,  as  they  came  to  maturity. 


1811. 


i'OPKlNS 

ugahut 


Per  CuBiAM. 


UemfhiU^  Pl^sident*  ^ 

If  a  man  enters  into  a  Btngk  bond,  for  the  payment  tf 
several  sums  of  money,  at  several  days,  debt  will  not  lie  until 
the  last  day  is  past ;  but  if  it  is  a  bond  in  a  fendl  sum,  con- 
ditioned to  pay  money,  at  different  days,  the  condition  is  bro- 
ken and  the  bond  becomes  absolute,  upon  failure  of  paymeirt 
at  either  of  the  days.  On  the  forfeiture  of  the  condition,  the 
whole  penalty  was,  at  one  time,  recoverable  at  law ;  but  the 
Courts  of  Equity  interposed,  and  would  not  permit  a  man  to 
iakemore  than  in  conscience  he  ought.  The  Courts  of  Law 
had  also  adopted  in  some  measure,  the  same  praetiee.  At 
length  the  statute  of  8  and  9  WiUiam  lii.  and  the  statute  of 
4,  of  Ann  were  enacted.  *  The  statute  of  8  and  9  of  William 
3,  did  not  include  common  money  bonds  conditioned  to  pay  a 
less  sum  at  a  day  certain,  which  were  afterwards  protected 
Inf  the  statute  of  4  Ann.  The  statute  of  8  apd  9  William  lu. 
was  meant  to  meet  the  ease  of  bonds,  for  the  performance  of 
any  covenants,  or  agreements  in  any  indenture,  deed  or  wri- 
ting and  to  be  performed  at  different  times ;  or  money  to  be 
paid  by  instalments,  &c. 

After  the  enactments  of  these  statutes,  the  Courts  of  Law 
hi  England,  in  the  case  of  a  bond  conditioned  to  pay  by  instal- 
ments allowed  judgment  to  be  entered  on  the  penalty,  when- 
ever it  was  forfeited  by  the  non-payment  of  any  instalment, 
Toju  II.  No*  i^  N 
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1811.      with  a  stay  of  execation  as  to  the  other  instalments^  untilthej 
became  due :  and  in  other  eases,  where  the  condition   was 


fl^rfiwi*  to  be  performed  at  different  times,  the  judgment  is  reeo- 
Djcaves.  vered  as  usual;  and  to  remain  as  a  security  to  answer 
such  damages  as  shall  be  sustained  for  further  breaches,  &c. 
upon  which  the  plaintiff  can  have  a  scire  facias.  The  sta- 
tute of  8  and  9  of  William  iii.  Chap.  xi.  extends  to  this  state, 
and  the  first  13  sections  of  4  Ann,  are  also  in  force  in  Penn- 
sylvania, (a)  :  the  12th  and  ISth  sections  are  those  which  re- 
late to  the  payment  of  principal  interest  and  costs  on  bond^* 
If  neither  of  the  statutes  had  been  extended  hither,  the 
Courts,  to  prevent  a  failure  of  justice,  would  have  effected 
the  sanie  objects  by  the  exercise  of  equitable  powers. 

The  warrant  to  confess  judgment,  cannot  give  the  plain- 
tiff any  additional  advantage  over  the  penalty,  further,  than 
its  remaining  as  a  sreeurity ;  tl^e  warrant  being  only  an  in- 
strument subservient  to  the  bond  and  the  intention  of  the 
.parties.(&)    This  brings  the  Court  to  consider  the  parti- 
cular words  in  the  condition ;  for  it  is  at  present  the  chief 
object  of  Courts  of  Law,  to  discover  the  (rue  meaning  of  the 
.    parties,  and    to  construe    their    agreements    accordingly. 
/Whatever  agreement  the  pai^ies  have  entered  into,  they  must 
,be  bound  by  it*    It  does  not  appear  to  the  Court  to  have  been 
the  intention  of  the  parties,  that  if  one  of  the  notes  were  not 
paid  at  the  day,  the  obligee  should  then  have  a  right  to  compel 
the  obligor  to  pay  the  amount  of  all  the  other  notes,  before 
they  were  due.    The  last  of  the  notes  was  not  due,  for  five 
.  or  six  months  after  the  first  note  was  payable.    If  the  obligee 
could  compel  the  obligor  to  pay  the  amount  of  all  the  no- 
tes, on  his  failure  to  pay  the  first  note,  he  would  have  the  use 
of  the  money  until  the  notes  were  payable,  though  they  do 
not  appear  to  carry  interest;  and  then  the  money  might  pos- 
sibly be  applied  to  other  purposes,  and  the  obligor  left  liable* 
This  would   sensibly  change  the  agreement  of  the  parties. 
The  eondidon  can  only  mean,  to  save  harmless  from  any  fiul- 
ure  of  payment ;  it  is  expressly  said,  *^  which  he  or  they  or 
any  of  them  shall  or  may  at  any  time  or  times  sustain."    Per- 

• 

(a)  3  Biniwy  625.  (6)  1  DalUs  133. 
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lonal  eredit  was  given  to  the  obligori  at  the  time  the  bond  was       1811. 
exeeiited;  and  the  eoart  cannot  be  influenced  by  any  altera*  ■  •*-. 

tion  in  the  circumstances  of  the  parties,  since  that  period.      a^cutln* 

In  the  case  of  Gowlett,  executor  of  Gladweil  against  i>s^y>'/ 
Hauforth»(a)  the  words  were  very  different  from  those  in 
the  present  ease:  they  were,  ^<  and  if  default  was  made  in 
<<  the  payment  of  any  one  or  more  of  the  installments,  then 
<^  the  bond  to  stand  in  force  for  the  whole  principal  and  in- 
<<  terest  tKen  remaining  due  and  unpaid." 

There  was  no  doubt  as  to  the  actual  intention  of  the 
parties  in  that  case*  So  likewise,  in  the  case  ol  Bonafous 
agidnst  Rybot,(5)  the  intention  of  the  parties  appeared  plain. 

The  court  are  of  opinion  that  the  rule  should  be  made 
absolute. 

Rule  absolute. 


Kerr  against  Smith.  November  i. 

IN  this  ease  and  a  case  of  Smith  against  Kerr,  the  parties  not  to  appeal 
had  agr^d  to  wave  their  right  to  appeal  from  the  deci-  ^^of^wbltra' 
9ioB  of  arbitrators;  after  which,  the  defendant  entered  an  ap^  ton  is  bindingr; 

I  und  if  one  of 

P^***  the  parties  tS- 

The  courts  on  motion,  and  after  argument,  dismissed  the  terwarcU  ap- 

'  •  '  peals,  the  court 

^peaL  mriU  dismiss 

tbeappeiJL 

Hopkinsonf  for  the  plaintiffl 
insp  for  the  defendant. 


Mussi  against  Lobain.  IToveibber  1. 

ON  motion  of  William  MUnor  and  Sergeant,  for  the  de-  The  court  re* 
fused  to  grant 
fendant,  a  rule  was  obtained  to  shew  cause  why  a  new  a  new  trials 

trial  should  not  be  granted.  where  he  de. 

^  fendant.  hav- 

ing made  mi 
ttngmnent,  his  assignee  received  the  notice  of  trial*  but  did  not  forward  it  to  the  de^odant 

(n)  2  B)Mk  9^  (»)  3  Burr.  1370. 


iDi  CASES  IX  Tllfi 

iSll.  Previously  t6  the  trial,  the  defendant  had  made  an  assigit* 

ment  of  his  property.  The  notice  of  trial  having  been  direet« 


agmntt      ^  to  the  defendant*  was  put  in  the  post-office  by  his  counsel. 
LbftA.iv.     It  ^(iras  taken  out  of  the  post-office  by  the  assignee,  who  open- 
ed and  read  it;  but  did  not  forward  it  to  the  defendant.    He 
'  eited  Jackson  et  al.  against  yanhorn,(a)  and  Warr«i  against 
'Fuz2(6). 

Browne  eontnu 

PBft  CmaiAH* 
BemphiU,  president^ 

An  application  for  a  new  trial  is  made  to  the  discretion 
of  the  court,  under  the  peculiar  circumstances  of  the  case; 
and  in  cases  of  this  nature^  no  positive  rule  can  safely  be  laid 
down.  ^^^.^ 

Generally  speaking,  each  party  .is  bound  to  take  notice  of 
the  time  of  trial,  the  commencement  of  the  court  being  fixed 
by  law. 

The  defendant  was  not  misled  by  any  mistake,  as  in  the 
ease  in  Dallas;  and  his  assignee  had  actual  notice;  we  think 
thwefore  that  the  rule  must  be  discharged. 

Rule  discharged. 


ISii.  EstjlKson  against  Dvpvt. 

irorember  4. 

The  eleventh  ^M  ^HE  defendant  being  a  foreigner  and  about  to  leave  the 
iSltwtiwi^t  A  United  States,  prayed  a  special  courts  to  hear  and  de- 
Was  intended*  tclrmitte  this  action;  whereupon  the  court  assigned  this  day, 
^im^  from*  and  the  cause  came  on  before  the  common  jury,  who  were 
withholding     summoned  for  the  present  term.(c) 

from  the  aroi* 

trstorsy  eridence  lirhich  he  bad  in  his  actual poueuion  at  the  time  of  tie  arbitratian,   , 

(a)  1  Oall  Rep.  241.  W  6  Mod.  32. 

(c)  Vide  an  act  of  usembly,  passed  the  33Dd of  Msy,  1722.    IVoLBio* 
Yen's  cd.  of  L.  P.  IBS. 


DTSTHICT  COURT*  &e.  OH, 

* 

The  ease  bad  been  arbitrated;  and  from  an  award  in       ISil, 
favour  of  the  defendant,  the  plaintiff  had  appealed,  '^ 

It  was  an  action  of  indebitatus  assumpsit;  the  declaration  offoimt 
cont^oed  a  count  of  insimul  eomptUasent;  before  the  arbitra^^  Db»ift> 
torsy  the  plaintiff  hatl  produced  and  relied  on  a  general  ac« 
county  stated  and  settled  between  the  parties;  which  account 
«)oniprised  three  subordinate  accounts;  these  were  not  pro- 
duced before  the  arbitrators,  not  being  at  that  time  in  the  jpo«« 
sesei^n  of  the  plaintiff;  they  were  now  offered  in  evidence  by 
Duponeeau  for  the  plainti£ 

To  this  evidence  J.  R*  Ingersol  for  the  defendant  object- 
ed, and  relied  on  the  11th  section  of  the  arbitration  act,  the 
words  of  which,  as  far  as  relates  to  this  point,  are  as  follows: 
«  And  frovidtd  also.  That  the  api>ellant  shall  not  be  permit* 
*<  ted  to  produce,  as  evidence  in  court,  any  books,  or  docu«> 
<f  ments,  which  he  or  they  shall  have  loithheld  from  the  arbir 
« trators." 

9 

But  the  court  overruled  the  objection;  they  said,  that 
die  provision  of  the  act  to  which  reference  had  been  made> 
was  intended  to  prevent  a  paily  from  vrithholding  from  the 
arbitrators,  evidence  which  he  has  in  his  acttud  possession 
at  the  time  of  the  arbitrdtion*. 


M'Gbafu  against  Dobfeciujb«  ISll. 

KoTember  16. 

A  FOREIGN  attaehment  was  issued,  to  September  term,  ^  ^    . 
1810;  at  March  term,  1811,,  judgment  was  entered; y^<»M  against 
and  a  writ  of  inquiry  was  taken  to  the  following  June  term;  I  ^'^^i^!" 
A.  scire  facias  against  the  garnishee  was  made,  returnable  5<^chment,  and 
to  September  1811;  U^  which,  Duponeeau  ^ipeared.  filed^t^law^ 

On  the  twenty-seventh  of  September,  on  motion  of  Hey-  requires  the 

,__        ,       ,..«.,«,!.  «  ...  ,    court  to  fix  • 

nolds,  for  the  plaintiff,  the  following  rule  was  obtained;  «  rule  day  for  the 
«  on  the  garnishee  to  answer  in  twenty  days,"  thcearSSSe^ 

and  they  will 
take  care  that  a  retuonable  notice  is  g^ven.    When  the  plaintifT  took  his  rule  *'  to  ansiper  i^ 
hrenty  ^y^^  the  twentieth  day  waa  uie  time  fixed.    Seven  days  ate  not  a  rewonabie  noticed. 


iM  CASES  IX  THE 

1811.  .  A  eoirf  of  ihe  interrogatdrlefl  and  of  this  mlef  were  served 

'  on  the  garnishee  on  the  tenth  of  Oetober,  1811. 

o^o^^  On  the  first  of  November,  1811,  the  plaintiiTs  counsel 

DoAVBviLLE.  produced  an  affidavit  of  the  service  of  the  rule  and  the  copy 
of  the  interrogatories;  and  prayed  the  court  « to  adjudgCf 
<«  that  the  garnishee  had  in  his  possession,  custody  and 
*f  dtarge,  goods,  chattels,  monies  and  effects  of  the  defen- 
^*  dant;  or  was  indebted  unto  the  defendant,  to  an  amount 
^  tod  value  sufficient  to  pay  and  satisfy  the  debt,  claim  or 
**  demand  of  the  plaintiff,  together  with  all  legal  costs  and 
^  charges  of  suit>"(a) 

'^The  court  granted  a  rule  to  shew  cause  why  the  above 
judgment  should  not  be  entered,  which  now  came  on  to  be 
ai^ued. 

On  the  fourth  of  November,  1811,  the  answers  were 
filed. 

Dwponcean  and  Tngersol  for  the  defendant,  insisted  that 
the  judgment  could  not  be  entered;  the  proceeding  they  said 
was  very  penal  against  the  garnishee,  inasmuch  as  it  made 
Mm  liable  for  th<^  debt  and  costs;  and,  before  the  court  would 
make  the  rule  absolute,  the  plaintiff  must  shew,  that  ht  had 
complied  strictly  with  the  provisions  of  the  act:  this  they 
contended  he  had  not  done;  the  act  says,  ^<  that  the  garnishee 
<<  is  required  and  enjoined  to  be  and  appear  before  the  jus- 
**  tices  of  the  same  court,  on  a  day  and  time  by  them  for  that 
«<  purpose  to  be  named,  and  then  and  there,  in  writing,  ex- 
«  hibit  and  file,  under  his  or  their  oath  or  oaths,  affirmation 
<<  or  affirmations,  full  direct  and  true  answers,  &c.'' 

-That  the  court,  in  this  case,  had  not  fixed  any  particidar 
dayTor  the  garnishee  t^  appear  and  answer;  it  was  true> 
they  had  granted  the  {daintiff 's  nde  of  the  twenty-seventh  of 
September,  whieh  was,  to  answer  in  twenty  ^js;  but  that 
rule  was  not  served  until  tiie  tenth  day  of  October;  and  thej 
contended,  that  if  the  twenty  days  were  to  be  calculated  ^m 
the  .twenty-seventh  of  September,  the  notice  was  too  4iort; 
and  if  they  were  to  be  eaiciidated.  from  the  tenth  of  October^ 
then  the  plaintiff  and  not  fhejuetiees  had  named  the  day, 

« 

(a)  Act,  28th  September^  1789.    3  Vol.  Biortn's  cd.  L.  P.  379. 


i 


DISTRICT  COXJBT,  &c.  IM 

The  pla]iiti(r8  ooiuiBel,  PhiUifB  and  S.  Iifry » answered,  that       1 811. 
the  garnishee  had  twenty  days  from  the  tenth  day  of  Oet6-  — — — — • 
ber»  though  he  might  on  any  of  the  twenty  days,  have  ap-       ag^t^ 
peared  and  exhibited  his  answers*  Doay*uii.fc»- 

Per  CuBiAM. 

The  law  requires  the  eonrt  to  fix  the  day  for  the  appear- 
ance of  tlie  garnishee,  and  we  will  take  care  that  reasonable 
Dotiee  is  given.  In  this  case,  it  must  be  understood  that  we 
fixed  the  twentieth  day;  and  as  the  copy  of  the  rule  and  the 
interrogatories  were  served  on  the  garnishee,  only  seven 
days  previous  to  the  expiration  of  that  time,  we  think  the 
notice  was  not  reasonable,  and  therefore  we  dischai^  the 
rule.  For  the  future,  we  will  name  a  particular  day,  on 
which  a  garnishee  shaU  be  required  to  appear. 

0 

Rule  discharged. 


Kbasbt  against  DoNALinroir.  '    ISli, 

November  ISr 

THIS  was  an  action  of  trover.    The  declaration  enn-  The  coart 
merated  the  articles  in  the  usual  way.  J^'thL^'wry 

was  8Voni, 

After  the  Jury  had  been  sworn,  Orinnd  and  Condy^  for  ^^^^^** 
the  plaintiff,  moved  for  liberty  to  amend  the  declaration,  by  claration  in 
adding  to  the  goods  and  chattels  enumerated,  ^  forty-two  ^^'' o^"^] 
hides  of  upper  leather  and  forty-two  hides  of  harness  leather,'^  articles. 
which,  they  alleged,  had  been  emmitted,  by  mistake. 

They  eited  and  rrfled  on  the  sixth  seetion  of  the  act,  to 
regulate  arbitrations  and  proceedings  in  courts  of  ju8tice.(a) 

JVimeoiiifr,  Bnntmt9  and  Sergeantf  contra. 
Hie  court  rejected  the  motion;  they  said  that  they  dM 
■ot  think  the  proposed  amendment  was  authorised  by  the  act 

(a)  Passed  the  2Ul  of  March*  1806.    7  Vol.  L.  P.  563. 


IM  CASES  m  THE 

1811.       df  ftssemUy;  if  it  was,  a  man  might  declare  in  trover  for  a 

"'  horse  and  have  liberty  to  insert  in  his  declaration,  a  cow,  ov 

^a/f»J      ^'^y  ^^®r  chattel;  which  would  be  very  unjust,  as  respects 

Tk>vAh»&Qvh  the  defendant.    The  act  meant  to  authorise  an  amenduient 

of  a  mattei:  of  foimif  even  though  the  intrits  were  affected; 

'<  any  informality"  are  the  words  of  the  law. 

Motion  rejected^ 


ISll.  ^  Waxlace  against  M£XiCHOI]^ 

November  21. 

ifa debt  is  con-  rnr^HE  defendant  contracted  with  the  plaintiff,  who  wa*  a 

tracted/orand        ■  .      * 

on  the  credit  of  ^  lumber  merchant,  for  a  quantity  of  lumber,  to  be  used 
Jhe'irticies^  in  the  erection  of  a  building  in  the  city  of  Philadelphia.  The 
delivered  a<  or  lumber  was  delivered  from  time  to  time  at  the  building;  but 
jJJ^  at^he*  "  ^**  ^^^  ^^^  *"  ^**®  construction  thereof;  being,  without  the 
place  pointed   knowledge  of  the  plaintiff,  sold  and  delivered  by  the  defea<* 

out  by  the  con-   ,  ,.^ 

tracting  party,  daot  to  different  persons* 

with  an  ^«fe*-        ITie  plaintiff  entered  his  lien  against  the  building  for  the 

£tOnAftff  of  tn6  ■  ■ 

parties,  that  lumbcr,  pursuant  to  the  act  of  assembly,  passed  the  seven- 
^rfit^.  teenth  day  of  March,  1806.(a) 

iion  thereof,  a  The  building  was  afterwards  sold  by  the  sheriff;  and  the 
dKoted  on  the  pi'oceeds  being  insufiicient  to  pay  all  the  mechanics,  the  court 
buildings*  al.     directed  an  issue  to  be  formed,  to  try  the  right  of  the  plais* 

Mc^iefare  not  tiff  to  the  amount  of  his  account, 
used  therein. 

Bradford  and  Sergeant^  for  the  plaintiff,  insisted  that  he 
had  a  lien  on  the  building,  by  virtue  of  the  act  of  assembly. 

M^KeaUi  contra,  contended,  that  the  plaintiff  had  no  lien 
en  the  building,  beeause  the  lumber  was  not  used  in  ks  con-r 
flfCcuetion. 

(•)  7  yQ\  Bioren'8  ed«  JL.  P.  480. 


DISTEICT  COURT,  &e*  l()5 

The  Court,  Hemfhiu:  Presideitt,  gave  tbe  following       18  li. 
eharge  to  the  juiy.  " 

This  question  arises  under  the  act  of  assembly  made  to  t^r^-l'^.T 
secure  to  mechanics  and  others,  payment  for  their  labour  and  MtLcuom. 
materials  in  erecting  any  house  or  other  building  xviUiin  tlie 
city  and  county  of  Philadelphia;  the  words,  so  far  as  they  i-e- 
late  to  tlie  present  inquiry,  are  as  follow:  "  all  and  every 
<•  dwelling-house  or  other  building  hereafter  eoftstructed  and 
<<  erected  within  the  city  and  county  of  Philadelphia,  shall  bo 
<<  subject  to  tlie  payment  of  the  debts  contracted  for,  or  by 
<<  reason  of  any  materials  foimd  and  provided  by  any  lumber 
«  merchant,  for,  or  in  the  erecting  and  constructing  such 
<<  house,  or  other  building,  before  any  other  lien,  which 
<<  originated  subsequently  to  the  commencement  of  the  saul 
"  house,  or  other  building/' 

Tou  should  consider  this  question  as  if  it  existed  between 
Wallace  and  Melchoir,  for,  unless  there  had  been  fraud  or 
collusion  between  the  original  contracting  parties,  we  do  not 
think  it  would  be  proper  to  take  any  other  view  of  the  case. 

Was  tlie  debt  contracted  for  and  on  account  of  the  build- 
ing; and  was  it  delivered  at,  or  near  the  premises,  with  an 
intention  to  be  used  therein?  If  it  was,  Wallace  has  done 
every  thing  to  entitle  him  to  his  lien,  and  it  would  be  hard 
to  allow  him  to  be  defeated  by  any  act  of  Melchoir's,  in  which 
Wallace  had  no  participation. 

If  you  are  satisfied  that  Wallace's  debt  was  contracted 
/or,  and  on  the  credit  of  the  building;  and  that  the  lumber 
was  delivered  at  or  near  the  building,  at  the  place  pointed  out 
by  Melchoir,  with  an  understanding  of  the  partieSf  fhat^  it 
was  to  be  used  in  the  erection  thereof:  if,  after  that,  Melchoir 
did  not  use  the  lumber  in  the  building,  but,  without  the 
knowledge  or  consent  of  the  plaintiff*,  sold  it  to  other  persons^ 
still  Wallace  had  a  lien  on  the  building,  for  his  debt. 

If  there  are  other  'mechanics,  who  have  liens,  and  the 
proceeds  of  the  sale  of  the  property  is  insuffident  to  pay  the 
whole,  they  must  be  paid  in  proportion  to  the  respective 
amounts:  equality  is  equity;  upon  this  construction  the  loss 
bbould  be  divided. 

Tlie  jury  gave  a  verdict  for  th^  amount  claimed. 

Vox.  II.  No.  I.  O 


CASES 
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OF 


LANCASTER  COIDNTY. 


1811. 


Shekk  against  Mvkdorf^  et  al. 


Kon6  but  the    v  |  ^HIS  was  an  action  of  trespass  ti  et  armis  quare  claix* 

scsskm  of^t  JL  ^*«*  fi'^giU  &c.  tried  the  thirteenth  of  August  1802;  a 
land,  fcan  main-  yerdiet  was  givcn  for  the  plaintiff  for  six  cents  damages  and 
of  trespass  eosts  of  sttit*  It  was  argued^  on  a  motion  for  a  rule  to  shew 
guare  ciatuum  ^||ge  -^hy  a  ncw  trial  should  not  be  granted. 

]t  is  not  a  The  declaration  stated,  that  the  defendants  were  attached 

Uonthafa new  *^  answcr  the  plaintiff^  of  a  plea,  wherefore  with  force  ancji 
trial  wiU  never  arms  the  close  of  the  said  plaintiff,  (the  same  being  an  Island 
whm  the  da-  ^^  ^^^  rivcr  Susquchanna,)  in  the  said  county  of  Lancaster^ 
mages  are  ^hcy  the  said  defendants  did^  break  and  enter,  and  thence  did 
nai.  *   take  and  carry  away,  three  hundred  oak  rails^  of  the  yaluo 

*  of  thirty  pounds,  and  other  wrongs,  &c« 

Hopkins,  in  support  of  the  motion,  contended,  that  the 
plaintiff  had  no  possession  upon  which  to  ground  his  suit; 
and,  having  sustained  no  damage,  had  no  cause  of  action. 
There  is  no  principle  more  familiar  than  that  a  man  must 
have  either  an  express  or  constructive  possession,  to  sui^ort 
an  action  of  trespass,  quare  daustim  fregiU  That,  from  the 
notes  of  the  judge  who  tried  the  cause,  it  appeared,  that  for 
several  years  previous  to  the  bringing  of  this  silit^  a  certain 


CASES  IN  THE  COURT  OF  COMMON  PLEAS.  lor 

Geofge  Stoner  was  in  the  occupation  of  s^id  Island^  and  in       1811. 
the  enjoyment  of  the  issues  and  profits  thereof;  that  he  * 


(Stoner)  must  therefore  be  considered  as  the  plaintiff's  te-       ^^^^ 
Bant  fr&m  year  to  year;  that  if  he  -vrere  considered  as  his    Mundorf. 
tenant  only  at  will,  the  plaintiff  could  not  support  this  action        ^ 
against  the  defendants^  whilst  Stoner's  tenancy  epntinued.(a) 
He  further  contended,  that,  as  it  appeared  from  the  evidence 
siren  at  the  trial,  that  thes&  rails  were  the  defendants  pro- 
perty, and  were  carried  off  and  lodged  upon  the  plaintiffs 
part  of  the  Island,  by  the  inundating  of  the  river  Susque^ 
hanna,  the  defendants  were  justified  in  following  and  re- 
taking their  property,  in  a  peaceable  manner,  wherever  it 
could  be  found.    Upon  the  same  principle,  every  man  has  a 
right  to  his  recaption  and  reclaimer;  and  more  especially  in 
this  case,  where  the  property  appears  to  have  been  carried 
off  by  the  act  of  Providence,  which  no  one  could  control. 

The  maxim  of  law,  <<  actus  bbi  nemini  facit  injuriam,^^ 
in  its  principles  so  accordant  with  reason,,  and  in  its  prac- 
tice so  applicable  to  human  life,  was  therefore  a  complete 
justification  to  the  defendants  in  this  ease«(ft)  And  that  a 
third  ground,  if  necessary,  would  be,  that  the  plaintiff  had 
given  no  proof  of  property,  the  present  action  being  brought 
for  carrying  away  three  hundred  rails,  without  any  evidence^ 
at  the  trials  that  they  were  the  plaintiff's  property. 

It  was  answered  by  Montgomery,  that  the  rails  being  on 
the  plaintiff^s  land  was  sufficient  proof  of  property,  until  the 
contrary  appeared;  and  that  wherever  there  was  a  contrariety 
of  evidenoe,  as  in  the  present  case,  the  jury  were  the  exclu- 
sive  judges.  He  admitted  the  general  principle,  that  posses- 
sion express  or  implied  is  necessary  to  support  this  action^ 
but  he  had  the  misfortune  to  differ  in  opinion  as  to  the  facts. 
Shenk  had  certainly  the  le^al  possession;  and  even  if  Stoner 
were  considered  as  his  tenant  at  7ciU,  which  was  the  utmost 
of  his  tenure,  the  plaintiff  might,  notwithstanding,  well  main- 
tain the  present  aetion;  because  the  possession  of  the  lessee  . 
at  will  is  the  possession  of  his  lessor.    The  lessor  can  even 

(a)  6  Com.  Dig.  Trespass,  (B.  2)  page  389. 

lb)  2  Espinas/5c  Dig.  86, 7.    6  Bac.  Abt.  Trcspas?,  (F.)  papre  •T'^l. 


lOS    .  CASfeS  m  THE  COURT 

ISll.       sustain  an  action  of  trespass  against  his  lessee  at  wilU  foP 
-^-  any  injury  done  to  the  land;  and  he  could  see  no  good  reason 


ajaifM  'w^'^J  1*®  might  uot,  upou  the  same  principle,  support  an  action 
MrNDORF.  of  trespass  against  a  stmnger.(a)  Even  admitting  the  rails 
■\V(jrc  the  property  of  the  defendants,  still  they  had  no  right 
thus  to  enter  upon  the  plaintiff's  premise^;,  without  having 
first  obtained  his  permission.  The  defendants  might  have 
had  recourse  to  their  actions  of  replevin  or  trover,  in  either 
of  which,  upon  proof  of  property,  they  would  have  regained 
the  possession  of  their  rails;  there  was  therefore  no  necessity 
for  the  exercise  of  such  a  privilege,  as  the  defendants  con- 
tended for;  and  the  practice  of  it  generallyf  would  be  attended 
w  ith  ill  consequences  to  the  rights  of  individuals,  and  the  peace 
or  society.  That,  at  any  rate,  the  court  will  in  no  case  set 
aside  a  verdict  to  exonerate  a  defendant  from  tlie  payment 
or  costs,  where  the  jury  only  find  nominal  damages,  as  in  thQ 
,  present  instance. 

Per  CuKiAM* 
Franklin,  President. 

This  was  an  action  of  trespass,  vl  et  armis,  for  breaking 
the  close  of  the  plaintiff  and  carrying  away  thi*ee  hundred 
oak  rails;  a  verdict  wus  rendered  in  his  favor  for  six  cents 
damages  and  costs  of  suit;  and  a  new  trial  has  been  moved 
for  on  the  ground,  that  he  was  not  in  possession  of  the  land^ 
on  which  the  trespass  is  alleged  to  have  been  committed. 
It  was  proved,  on  the  trial,  before  the  late  judge  Henry, 
that  tlie  rails  in  question,  had  been  swept  off  by  a  flood,  and 
carried  from  one  part  of  an  Island  in  the  river  Susquehanna, 
to  another  part  of  it,  where  they  were  left  upon  a  piece  oF 
lan<T  then  occupied  by  George  Stoner,  but  of  which  the  plain* 
tiff  was  seised  in  fee. 

George  Stoner  testified,  that  he  took  the  place  of  Charles 
Shenk  (liis  fiither-iiv-hiw);  tliat  he  hall  no  lease  for  it,  and 
luust  leave  it  ^\!ienevcr  tlie  plaintiff  pleased';  that  he  came  to 

(€i)  6  Com.  Pifr-  Trespass,  f B.  2)  page  380.  Co.  r.itt.  57,  a.  1  Haw.  P.  C. 
Forcible:  tnu},  Sic.  ch.  (3i,  sec.  CS^  page  "4M,  I  John.  Cases  1J4. 
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the  land  in  tlic  year  1790;  that  in  1791,  he  took  the  whole 
traet,  excepting  a  part  which  the  plaintifThad  let  to  another  * 
person  with  the  ferry;  that  the  plaintiff  lived  in  Mortiek, 
about  four  miles  from  the  Island,  and  had  resided  there  for 
nineteen  years;  that  the  witness  paid  no  rent,  but  took  the 
iirhole  proceeds  to  himself,  except  a  trifle  in  grain,  which  he 
occasionally  gave  to  the  plaintiff  when  he  asked  him  for  it. 
He  added,  that  Avith  the  consent  of  his  father-in-law  he  had 
under-let  pari  of  the  land,  and  had  received  rent  in  work;  that 
he  paid  the  taxes  on  the  place,  so  much  for  the  plaintiff,  and 
so  mueh  in  his  own  name. 

There  was  no  contradiction  of , the  testimony  given  by  this 
ivitness,  but  it  was  contended  by  the  counsel  for  the  plaintiff^ 
that,  Stoner  being  merely  a  tenant  at  will,  the  lessor  might 
vfell  maintain  this  suit:  It  was  also  urged  in  opposition  to 
the  motion  for,  a  new  triali  that  the  court  ought  not  to 
grant  it,  when  the.  verdict  is  rendered  forso  small  an  amount 
in  damages. 

We  do  not  think  it  necessary  to  determine  what  estate 
Stoner  had  in  the  premises.  The  law  is  settled  by  numerous 
decisions,  that  none  but  the  person  in  possession  of  the  Iand> 
can  maintain  trespass  quare  clatisumfregiL  "Wliether  Stoner 
then,  were  tenant  Vor  years,  or  at  will,  is  not  material.  lie  had 
the  sole  and  exclusive  possession;  and,  for  any  damage  done 
to  the  property  during  that  possession,  the  plaintiff  can  ob- 
tain no  redress  in  the  present  form  of  action.  The  authorities 
upon  this  point  are  all  referred  to  and  considered,  in  the  case 
of  Campbell  against  Arnold,  in  the  supreme  court  of  New 
York;(5)  in  which  it  was  decided,  that  a  lessor  cannot  main- 
tain trespass  quare  clavsum  fregitj  against  a  stranger,  for 
cutting  down  and  carrying  away  trees  while  there  is  a  tenant 
in  possession.  In  Tobcy  against  Webster,(c)  it  was  determined 
by  the  same  court,  that  a  lessor  cannot  maintain  trespass 
quare  clausumfregit  against  a  sub-tenant  at  will  of  the  lesseef 
for.taking  down  and  carrying  away  a  house  erected  by  him 
on  the  demised  premises  during  the  lease,  on  the  principle 
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that  trespass  will  not  lie  by  the  lessor,  or  o\¥ner  of  the  landy 
while  there  is  a  tenant  in  possession. 

Tliere  is  no  doubt,  that  an  action  of  trespass  will  lie  for  a 
landlord  against  a  tenant  at  will,  for  voluntary  waste,  as  in 
cutting  of  tiniberj(a)  but  that  is  because  the  injury  amounts 
to  a  determination  of  the  estate,  and  the  possession  is  eon- 
;»idered  as  thereby  actually  in  the  landlord. 

For  an  injury  done  to  the  inheritance  by  a  stranger  while 
the  land  is  in  the  possession  of  a  tenant,  the  landlord  ib 
not  without  his  remedy.  The  law  upon  this  subject  is  well 
laid  down  in  Woodeson,(fr)  '^  as  to*  wrongs  immediately  affect- 
'<  ing  real  property  of  a  corporeal  nature,  an  action  of  trts^ 
«^  fosa  vi  et  armis  is  the  proper  mode  ^of  redress,  provided 
^<  the  plaintiff  has  the  present  possession  of  the  estate;  but 
<<  when  his  interest  is  only  of  the  future,  expectant  kind,  such 
^  reversionary  proprietor  may  have  an  action  on  the  case^ 
<<  and  the  other  action,  of  trespass  vi  et  armiSf  may  also  be 
«<  maintained  by  the  immediate  occupier.  As,  if  the  owner 
*(  or  occupier  of  lands,  contiguous  to  those  of  which  I  have 
^<  the  reversion,  dig  or  make  a  fence  in  my  close,  in  order 
«<  to  throw  part  of  it  into  his  own  premises,  my  tenant  in 
*<  possession  may  have  an  action  of  trespass  vi  et  araiiBf  and 
<«  I,  the  landlord,  may  have  an  action  on  the  case^  in  respect 
<<  to  the  damage  done  to  my  reversion.*' 

That  a  new  trial  will  never  be  granted  where  the  damages 
are  merely  nominal,  cannot  be  a  correct  position,.because  an 
important  interest  may  be  determined,  in  a  case  in  which  the 
jury  have  given  very  triiling  damages;  and  no  verdict  ought 
to  be  permitted  to  stand,  by  which  the  plain  and  obvious  prin- 
ciples of  law  have  been  violated. 

We  are  therefore  of  opinion,  that  the  verdict  is  erroneous 
and  ought  to  be  set  aside. 


Yerdiet  set  aside  and  new  trial  ordered. 


(a)  Ci.  Lit.  57.  a.  5  Co.  13.  a.  Cro.  EUz.  777.  784,  7  John.  Jtep.  4,  5. 
(6)  3  VoL  193, 4. 
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Hecr  against  Slough.  18ll. 

October  1 4. 

THIS  was  on  action  of  trespass  quare  claummfregitf  for  On  a  rule  for 
lireaking  and  entering  the  plaintiff's  close,  and  quarry-  court  rejected 
ing,  and  carrying  away  stone,  &c.    It  was  tried,  Feb.  7th,  ^^®^g^^^^f^; 
one  thousand  eight  hundred  and  four;  and  a  verdict  given  in  nesses,  taken 
favour  qf  the  plaintiff  for  seven  hundred  and  ninety-six  dollars  jj^^^^'f^^i^ 
and  ten  cents.    A  rule  was  obtained  to  shew  cause  why  a  new  produced  to 
trial  should  not  be  granted,  on  the  following  grounds :  quSufy  the 

1st.  The  plaintiff  has  misconceived  his  action.  evidence  they 

«    *»  A    A  •  ff^^e  at  the 

2nd.  He  gave  no  proof  of  possession.  ^iia. 

3rd.  The  damages  are  excessive. 

It  was  contended,  that  by  the  9th  section  of  the  act  enti- 
tled <<  an  act  for  making  an  artificial  road  from  the  city  of 
I^adelphia  to  the  borough  of  Lancaster,''  passed  the  9tU 
day  of  April,  1792,  the  defendant  had  a  right  to  enter  upon 
the 'plaintiff's  land,  for.  the  purpose  of  procuring  stone  and 
•  other  materials  for  said  road.  This  act  was  designed  to  ef- 
fect an  object  of  great  public  good ;  and  provides  an^ple  se- 
curity for  all  damages  done  to  individuals,  by  securing  to 
them  an  equivalent  'for  their  property.  It  never  was  con- 
templated^ by  the  legislature,  that  this  should  be  a  case  of  vin- 
dictive damages.  They  merely  intended,  that  every  man  who 
Was  thus  obliged  to  give  up  a  portion  of  his  property,  should 
have  a  reasonable  price  for  it;  and  they  prescribed  an  ex- 
press mode  of  ascertaining  that  price,  by  appraisers  to  be 
appointed  for  that  purpose.  To  maintain  this  action,  there- 
fore, would  be  to  violate  the  provisions  of  this  law.  I^t  would 
be  extracQ-dinary  indeed,  to  punish  a  man  as  a  trespasser,  for 
doing  what  the  law  authorised. 

There  is  another  ground,  however,  upon  which  the  action 
cannot  be  sustained;  and  that  is,  the  want  of  possession.  It 
iras  proved  6n  the  trial  of  this  cause,  that  the  plaintiff 
lived  at  the  titne,  at  the  distance  of  twenty  miles  from  the 
place  where  the  alleged  trespass  was  committed ;  and  that 
Michael  Young  and  Jacob  Croner  were  his  tenants.  Young 
andCroner  must  tlierefore  be  considered  as  having  a  lease  of 
this  property,  for  a  year  at  least.    A  lease  for  a  year  is  a 
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181i«>*      disposition  of  the  property  for  that  time;  and  having  iUe 

*      •  •        '    exclusive  possession^  they  alone^  could  support  an  action  of 

a^^net      trespass  against  a  stranger,  (a)  Lastly,  if  there  were  no  other 

Slough,     reason,  the  court  would  gi*ant  a  new  trial  on  account  of  the 

excess  of  damages.  The  Legislature  certainly  never  intended, 

even  supposing  the  present  form  of  action  could  be  sustained^ 

that  a  man  should  recover  more  by  vray  of  damages,  than  the 

yalue  of  his  property  and  reasonable  costs  of  suit ;  and  yet 

the  jury  have  allowed  the  plaintiff,  not  only  the  value  of  his 

property,  but  also,  in  addition  to  that^  six  hundred  dollars^ 

by  way  of  damages.(b) 

The  counsel  in  support  of  the  motion  observed,  that  there 
was  sufficient  evidence  even  from  the  record,  to  satisfy  the 
Couil  that  the  damages  were  excessive.(c)  The  determina- 
th>n»  of  juries  are  not  final,  and  a  new  trial  will  be  granted 
even  in  cases  of  tort,  where  legal  principles  have  been  viola- 
tlid,  or  .the  damages  are  excessive. 

It  was  answered.  That  this  is  a  common-law-suit,  not  in* 
tended  to  be  taken  away  by  the  act  of  assembly.    The  legis^ 
latm*e,  it  is  true,  contemplated,  that  individuals,  residing  con-^ 
tiguous  to  said  intended  road,  should  upon  receiving  an  cqui- 
'  valent,  relinquish  a  portion  of  their  private  rights.    But  they 

certainly  never  did  intend  to  subject  the  propei*ty  of  individu* 
als  to  the  wanton  abuse  of  others,  without  imposing  some  re- 
straint upon  their  conduct.  The  law  therefore,  at  the  same 
time  that  it  grants  all  the  privileges  necessary  to  effect  its  ob« 
jeet,  sedulously  guai*ds  against  the  violation  of  private  rights, 
by  imposing  proper  restrictions  upon  the  exercise  of  those 

(a  &  Com.  Digest.  Trespass  B.  page  389  390. 

lb)  That  this  was  the  fact,  the  counsel  oi.xred  to  prove  by  a  paper,  pur- 
porting to  be  the  private  finding  of  tlie  jury,  filed  with  the  declaration^  aiwj 
indorsed  by  tlie  clerk,  "  sealed  verdku"  Tliis  was  oLj  .*cted  to,  on  tlie  ground 
that  no  evidence  can  be  received  upon  the  subject,  other  tlian  the  record  it- 
self. All  private  findings  cease  the  moment  the  public  finding  U  recorded; 
auid  if  loose  scraps  of  paper  were  permitted  to  influence  or  set  aside  verdicts, 
there  would  be  no  use  in  recording  thtm  :  besides,  there  is  no  evidence  that 


paper  was  tlien  offered  to  the  Court,  said  to  contain  tke  plaintiff' 
own  estimate  of  damages,  but  which  in  fact  was  nothing  nmrc,.  than  an  offer 
made  by  him  before  suit  brought.  The  Court  rejected  tlii-s  also,  and  added, 
that  an  of^or  made  snd  not  accepted  ^"as  not  <»v«n  evidence  at  the  tri:il. 

(r)  3  Black.  Cfm\.  399  I.    Bavs   ^^p   269     ft  Black.  )iep.  94ft.  %  DuU. 
66.    2  Bay's  Rep.  33.    Styles  Hep.  4^6  and  Combuback  557. 
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l^ges.  In  the  first  place*  no  one  can  even  eni^r  .upon  the 
lands  of  another^  without  having  first  given  notice  ^  and  after 
he  has  entered)  he  dare  not  attempt  to  open  the  ground*  until 
the  price  be  fixed  either  by  agreement  with  the  owner*  or  as^ 
certained  by  appraisers.  The  defendant  therefore  cannot' 
seek  protection  under  the  provisions  of  this  law*  as  he  hath 
violated  it*  in  its  most  essential  parts.  He  gave  no  notice  of 
entry;  and  after  entry*  made  a  wanton  atlaek  upon  the  plain* 
tiflPs  property  without  his  knowledge  and  consent*  as  if  totally 
regardless  of  all  those  provisions  and  restrictions  which  were 
intended  to  secure  the  rights  of  individuals*  and  without 
which*  what  was  designed  as  a  public  benefit*  would 
have  been  an  act  of  despotism.  This  act  therefore  being  in 
derogation  of  common-law-right*  must  be  construed  strictly--- 
every  restriction  in  favor  of  the  individual  must  be  faithfully 
obsen^ed^for  if  a  latitude  of  construction  in  one  particular  is 
allowed^  where  will  it  end  7  It  at  once  substitutes  the  wiU 
of  the  wrong-doer*  for  the  will  of  the  law-maker.  It  subjects 
the  owner  to  the  will  and  pleasure  of  the  trespasser;  and 
obliges  him  to  assume  the  character  of  a  humble  petitioner 
instead  of  representing  him  as  a  public  benefactor.  Every 
entry  on  the  lands  of  another*  against  the  owner's  consent*  is 
a  trespass  at  common-law.  To  obviate  this  diflSculty  the  le- 
gblature  enacted*  that  before  entry  you  must  give  notice;  and 
therefore*  if  a  man  will  undertake  to  enter  without  giving 
notice*  and  without  consent*  he  becomes  as  much  a  tres* 
passer*  as  if  the  act  had  never  been  passed. 

Under  all  the  circumstances  of  this  ease  the  damages  are 
not  excessive.  The  violation  of  public  law  and  private  right; 
the  extensive  and  destructive  nature  of  the  trespass  complain- 
ed of*  were  all  facts  for  the  consideration  of  the  jury;  and  in 
eases  of  toriSy  the  question  of  damage  belongs  to  them  exclu- 
8ively.(k) 

There  is  no  prescribed  form  of  proving  possession.  It  is 
graerally  supposed  to  be  in  the  person  to  whom  the  iiand  be-' 
loi^;  and  where  a  man  owns  several  tracts^  he  cannot  have 
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1S11«      poBsesslansm  ftii$  of  eaeh.  lUs  is  a  teehnieal  exeeptioii  and 
y^^^       DO  ground  fop  a  new  trial  after Terdict.(c)    Moreover,  Tonng 
fffoiimt       and  Croner,  were  not  tenants  of  the  farm,  they  were  merel j 
tenants  of  the  plain  tiif's  mill  and  quarry. 

nrbat  this  was  the  extent  of  their  tenure,  was  oiTered  to  be 
proved  by  their  depositions  taken  the  morning  after  the  trials 
whieh  go  to  qualify  the  generality  of  their  testimony  as  de- 
Kvcrcd  to  the  jury. 

To  this  it  was  objeeted  by  die  eounsel  on  the  otherside, 
that  a  motion  fbr  a  new  trial  ean  only  arise  upon  the  facts 
that  were  submitted  to  the  Jury ;  and  to  admit  subsequent  de- 
positions would  be  attended  with  extreme  danger,  as  it  would 
open  a  door  to  perfury,  and  make  that  endless  whieh  was 
to  be  finite  and  eertain* 


The  motion  for  a  new  trials  was  supported  by  Smith  and 
Mtmigomitry. 

JBTopirfiM  opposed  it« 

Per  CiniiAM. 

JFranfcltfiy  Vk«udent^ 

This  was  an  aetion  of  trespass  vi  et  arnd$  quart  ehmsum 
fregii.  It  was  proved,  by  Michael  Toung  and  Jacob  Croner, 
witBesses  produced  by  the  ^aintilT,  that  be  lived  in  Little 
Britain,  at  the  distanoe  of  twenty  miles  from  the  plaee  in 
whieh  thetrespass  was  committed.  They  also  said  thatth^ 
were  ids  tenants.  He  was  thereftre  not  in  the  actual  passes- 
sion  of  the  land,  and  agreeably  to  the  decision  of  the  Court  fa» 
the  ease  of  Shenk  agaiMt  Mundorf  he  eaimot  legally  maiiitaitt 
this  action. 

The  eounsel  for  the  Plaintiff;  with  a  view  to  remove  Ais 
difficulty,  has  oflfered  to  read  certain  depositions,  taken  nn*. 
mediately  after  the  trial,  to  shew  that  tilie  plaintiflrwas  ia 

(c)  3  Wils  29).    %  Will  |0^ 
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poswsnon  of  tbe  plaee;  and  to  explaiD  and  qualify  the  expres*      ISll. 
sions  used  by  Ydang  and  Crooer^  that  they  were  his  tanants.    ■  ■ 

On  a  dae  eoosideration  of  the  aature  of  the  testimony  of-  ^^^ 
fered,  it  a{ipear8  to  nie»  that  its  reception^  in  tho  present  Slough^ 
stage  of  the  eansoy  ironld  be  attended  with  sueh  ineonveni- 
eat  and  even  dangerous  consequenoes^  as  to  justify  me^  upon 
every  sound  prineiple  of  law  and  po]iey»  in  refusing  to  admit 
it  I  know  that  similar  depositions  haye  been  sometimes 
received  and  -acted  upon  by  our  eourtsj  on  motions  for  new 
trials.  On  this  subject  it  is  well  remarked  by  Judge  Braek- 
eoridgey  in  the  ease  of  Bhunes  Lessee  againai  Johnson^  (a) 
<<  that  the  propriety  of  h^^uwg  sueh  depositions  has  nevert 
'<  he  believes^  reoeived  examination  and  that  what  has  pas* 
<<  sed  tfiib  sUentio  in  praetiee  is  very  distinguishable  from 
<<  what  has  received  the  solemnity  of  a  eonsideration  on  argu* 
^  meaty  and  the  sanction  of  decision.'' 

I  am  therefore  of  opinion^  that  there  ou^t  to  be  a  nei|; 
IriaL 

,Bule  absolute. 


A 


AXEBS,  ExECt7TltIX  a^OtfUt  MUSSSXMAIT.  1811« 

Octol)er  14 

N  action  on  the  case  for  money  had  and  reeeired^  vras  J^^^^^ 

tried  and  a  verdict  rendered  in  flvvor  of  the  plaintiff,  why  a  new 

A  role  to  shew  cause  why  a  new  trial  should  not  be  granted,  ^tbemnted, 
having  been  obtained,  it  vras  avgned  by  Mantgamani  on  the  it  wu  held, 

ftdhming  ammg  other  gromids.  wJSSJi"' 

1st.  No  profert  was  made  of  the  letters  testanentwy.  The  brought  by  n 
objection  was  taken  at  the  trial,  and  therefore  it  is  not  cured  ^d^stntor, 
by  the  verdiot.   A  man  may  sue,  but  cannot  declare  before  <>« »  cause  of 

*  -      ,    action  ansHir 

fNlwt»— eMMeqaeBdy  the  plaintiff  h»Tiiis  •benn  no  aatoon*  in  the  ufe^ime 
^toweelve,liadi«>riglittore«nrer.  2t^ 

neefl  be  made 

of  the  letUrTS 

tertimcntary,  or  letters  of  adminirtrjttiont  snd  Sidly.  It  Is  no  W  to  t»  actioii  JTor  money 

had  and  received  that  a  third  person  had  entered  into  a  bond  to  the  plaiatlff 

the  fiuthlfttl  collection  mid  payment  of  Vhe  monev  iu  cootrorersf  • 

(«)  3  Bimiey  1«!3  Wj 
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iSli.  2nf1Iy.   ChriHtian  Mttsselman  gsire  his  lM>nd  to  Barliara 

Axcp  for  the  faithful  payment  of  all  monies  collected  by  his 


a^ain^      swi  Potcr,  the  ppcscnt  defendant.    This  bond  therefore  dc- 
MvssLKMAti.  stroyed  all  privity  between  Barbara  Axer  and  Peter  MusseU 
man^  and  being  a  seenrity  of  a  higher  nature,  it  extinguished 
the  present  cause  of  aotjon*(a) 
*  It  was  answered  by  Hopkins : 

That  tlie  defendant  by  pleading  the  general  issue,  admit- 
ted that  the  plaintiff  was  executrix,  and  consequently  there 
was  no  necessity  to  make  profert  of  the  letters  testamentary. 
Ifant  of  profert,  at  most  could  hare  been  used  as  a  cause  of 
ieniurrer,  or  made  a  matter  of  special  pleading :  and  had  the 
rdefendant's  counsel  thought  it  worthy  of  eonsideratioDf  he^  ao 
doubt,  would  have  made  it  a  part  of  the  record.  It  was  con- 
sidered a^  uoimporta'nt  at  the  trial; — ^and  being  a  subjeet 
trave{sable  alone  by  plea;  it  form^no  rational  ground,  fbr  an 
application  to  the  court  for  a  new  trial. 

And  with  respect  4o^ the  obligation  given  by  ChristnHi 
Musaelmnn,  it  in  no  degree  impairs  the  present  cause  of  ac- 
tion. It  was  a  mere  collateral  security  designed  to  assist 
and  strengthen,  and  not  to  destroy  the  present  claim.  It  was 
iQot  a  seenrity  taken  from  the  defendant,  Peter  Masselman, 
and  therefore  the  ease  of  Tonssaint^  of  atM^  Martinnant  does 
not  apply. 

Per  CuuAM. 

FrankUn,  Presideiit. 

This  was  an  action  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  testatrix  in  her  lifetime,  loid  on 
the  pleas  of  non  assumpsitf  mm  assumpsit  infra  sex  annoSf'vaid 
payment,  the  parties  went  to  trial,  and  a  verdict  was  rendered 
in  favor  of  the  plaintiff  forooe  hundred  and  seventy  three^ok 
lars  and  thirly  three  o^nts.  This  verdict  has  been  objected  to 
on  two  grounds :  Firsts  that  the  plaintiff  was  not  entitled  to 
recover  without  making  profert  of  his  letters  testamentary. 
And  Secondly,  that  Christian  Musselman  having  executed  a 

* 
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ut 


bond  to  Bavtiam  Astt,  for  the  fidtUU  eollection  aad  paj'*      iSll. 


meat  tf  ihe  monej  io  oontroversy  bgr  his  son  the  defendant^   "■  ■■ 
limited  her  remedy  to  a  suit  upon  that  obligation  and  destroy-      aj^ntt  • 
edaoj  right  of  aetion  whieh  she  or  her  representatire  might  Mussslmav 
tttherwise  have  had  against  Peter  Musselman* 

The  first  objection  is  at  varianee  with  the  doe  trine  hud 
down  in  2nd  Peake9(a)  supported  by  the  ease  of  Mearsfield 
against  Marsh  ;(5)  that  Vfhen  an  action  is  brought  by  an  exe« 
eutsror  administrator  on  a  cause  of  action  arising  in  the  life 
time  of  the  deceased  and  the  defendant  pleads  only  the  general 
issue»  it  is  sufficient  for  the  plaintiff  to  prore  the  same  facts 
irhioh  must  have  been  adduced  in  evidence  by  the  testator  or 
intestate,  had  the  action  -been  brought  by  him.  The  plaintiff 
need  not  on  this  issue  produce  the  probate  or  letters  of  ad-^ 
ministration  to  the  jury,  nor  will  the  defendant  be  permitted 
to  shew  that  they  do  not  in  fact  exist. 

It  does  not  appear  to  me  that  the  oMigation  entered  into 
betveen  Christian  Musselman  and  Barbara  Axer,  in  any  de- 
gree affeets  or  impairs  the  remedy,  which  she  had  against 
Peler  Musselman.  It  is  no  more  than  a  collateral  security 
given  in  aid.of,  and  in  perfect  consistency  with,  the  right  of 
actiMi  she  might  haTO  on  any  express  or  implied  engagement 
made  by  him.  It  gave  her  a  two-fold  remedy ;  one  against 
Peter  Musselman  on  the  simple  contract,  the  other  against 
Christian  Musselman  on  his  special  obligation. 

I  am  therefore  of  opinion  that  there  is  no  just  cause  for 
setting  aside  this  verdict  and  that  the  rule  to  shew  cause 
why  a  new  trial  should  not  be  granted  ought  to  be  dismissed^ 


Bule 


(«)  34V3'    (&}  ALd.  Raymond  8ft4.  SaUs;.  ^85  and  7  Mod,  Ut*  ibdthe 
«ithQiiu«8  Uiert  cited. 
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4S11.      6a£Bbaith  to  the  use  of  Bairo  againri  Abchibaxj>  Akk<^ 
October  14.  RIM  and  James  Ahkbih. 

diMed  Und  *  ^  |  ^  HIS  WM  a  8uit  Oil  a  bond  dated  tlie  eleyentb  of  August^ 
bOTd  iirpMt*  A  ^^^  thousand  seren  hundred  and  eighty-five,  eondition- 
IMjYnieiit,took  ed  for  the  payment  of  twenty-five  pounds  on  the  first  of 
the  grantor  September  one  thousand  eight  hundred  and  one,  and 
and  luretiet  giyen  in  part  of  the  consideration  for  a  tract  of  land  sold  bj 
him  from  aU  James  Galbraith  to  Archibald  Ankrim.  It  was  afterwards 
o^*^^^*'  transferred  to  Joseph  Miller  and  by  Joseph  Miller  to  John 
hroagfat  by  Baird,  but  the  assignment  not  having  been  executed  m  the 
S^ddri^n  **>™  prescribed  by  the  aet  of  Assembly  the  action  was  insti- 
for  part  of  the  tutcd  in  the  name  of  the  oblieee  for  the  use  of  Baird  the  pre- 
Imdund"  sent  holder.  At  the  time  of  the  conveyance,  the  land  was  sub- 
the  plea  of  jcct  to  several  judgments,  which  were  known  to  the  purchaser 
e^dence'  who  had  taken  a  bond  of  indemnity  executed  by  James  Gal- 
Kd  Bfef  **t>ld  ^"^"***  **  principal  and  James  Taylor  and  William  Tweed  as 
by  ^'ttdirn^nts  sureties,  in  the  penal  sum  of  two  hundred  and  thirty-one 
^t^*  by  pounds  five  shillings,  to  save  him  harmless  and  indemnified 
which  the  from  all  loss  or  damage  which  might  accrue  to  «  him  on  ae- 
badfai?ed»'^e  "  eount  of  any  judgments  or  mortgages  then  on  record  in  Iaa- 
w«rt  »»o:^d  u  caster  county  against  the  ^d  tract  of  land/'  The  land  was 
tDgiveevi-  afterwards  sold  by  the  sheriff  on  one  of  those  judgments, 
i^llfi,?'  Archibald  Ankrim  commenced  a  suit  against  Galbraith  and 

oorery  on  tHe  •  ^i.  jt  ^j^ 

bond  of  in.      his  sureties  on  the  bond  of  indemnity,  and  on  the  second  or 

^^'^^^^         May  one  thousand  eiglit  hundi-ed,  vXL  matters  in  variance  be- 

tweenthe  parties  in  the  action  being  referred  to  arbitrators 

they  made  a  report  in^avor  of  Ankrim  for  the  sum  of  two 

bundred  and  fifty  pounds. 

On  the  trial  of  the  above  suit  of  Galbraith,  for  the  use  of 
Baird  against  Archibald  and  James  Ankrim,  it  was  agreed  on 
behalf  of  the  defendants  that  under  the  plea  of  payment  they 
had  a  right  to  give  in  evidence  a  failure  in  the  consideration 
_that  the  referees  were  confined  by  the  terms  of  the  rule  of 
reference  to  a  consideration  of  the  monies  actually  paid  by 
Ankrim  and  had  no  authority  to  decide  any  question  involv- 
ingthc  bonds  in  controversy  and  that  therefore  testimony  of- 
fcred  to  shew  that  they  had  included  these  bonds  in  their 
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jftward  oaglit  to  be  rgeeted.    It  was  eontended  m  behalf  of     1811« 
the  pUuDtilTaiid  ao  held  by  the  eoart  that  though^  where  a 


partj  buys  lands  whieh  afterwards  aiq^ar  to  be  ineumbered  tothe  use o£ 
and  suits  are  brought  on  bonds  given  for  the  purchase  money^      Baikd. 
the  law  famishes  the  defendant  with  a  right  to  defiedk  to  the  ARcajBALo 
extent  of  the  ineumbranee,  yet  that  in  this  ease  the  defend-  ^"'^^'^*^ 
ant  had  wared   his  legal  right  to  defallc;  and  that  eyidenee  &im. 
was  admissible  to  shew  that  the  arbitrators,  in  making  up 
their  award,  and  the  defendant  had  since  considered   the 
amount  of  the  bonds  as  still  due  to  the  plaintiff.    A  rerdict 
was  rendered  in  favor  of  the  plaintiff  for  forty  pounds  thir« 
teen  shillings  and  seven  pence. 

A  motion  was  made  for  a  rule  to  shew  eause  why  a  new 
trial  should  not  be  granted  on  the  ground  that  the  opinion  of 
the  eourt  was  erroneous. 

Mantgamtrii  on  behalf  of  the  motion  eontended  that  there 
was  a  total  failure  of  consideration  for  the  bond,  and  where* 
ever  that  appeared,  it  has  uniformly  been  considered  as  a 
disehaige  of  the  debt.  In  every  contract  there  must  be  a 
eoasideration;  otherwise  it  is  a  nudum  pactum:  and  even  if 
there  be  a  consideration;  yet,  if  that  consideration  fails,  as  ia 
the  present  instance,  it  is  tantamount  to  payment  at  law. 
The  jury  are  bound  to  presume  every  thing  as  paid  whieh#  eos 
tequo  it  hano,  in  equity  and  good  conscience,  ought  not  to  h^ 
paid.(a)  And  as  want  of  consideration  would  have  been  a  good 
defence  against  Galbraith,  the  obUgee  in  the  bond,  it  is 
equally  so  against  Baird  his  transferree ;  the  principle  of 
law  being  weU  established,  that  an  assignee  takes  the  bond 
subject  to  all  the  equity  which  th«  obligor  had  against 
l^e  obligee;  at  the  time  of  the  assignment.(6) 

The  counsel  for  defendant  then  stated,  that  true  it  was^ 
Ankrim  knew  of  the  incumbrances  on  the  land  and  took  ^ 
bond  of  indemnity  against  them ;  which  was  afterwards  put 
in  suit,  referred,  and  a  report  made  in  his  favor  for  two 
hundred  and  fifty  pounds.  But  the  only  subject  submitted  to 
the  consideration  of  the  arbitrators  was  the  monies  Ankrim 
Jkad  then  actually  paid;  they  had  no  authority  to  decide  any^ 

(•)  1  DaU.  S60.  (6)  z  Din.  ^ 
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^o^i^  Other  question,  and  the  present  bond  formed  no  jmrt  of  the 

Galbraztb  iubject  of  their  consideration, 
to  the  use  of        jt  must  be  apparent  then  to  the  Court,  that  if  the  prc- 

aramu  s^nt  verdict  be  confirmed,  the  defendant  will  have  to  pay  a 

AftCHiBALD  debt  forirhich  he  never  receired  a  particle  of  consideration. 

AvKRiM  and  ^ 

Jamxs  Avk-    This  ^ill  necessarily  oblige  him  to  seek  his  remedy  over  on  the 
*"'*  bond  of  indenmity :  and  why  not,  instead  of  turning  him  round, 

permit  him  to  defalk  his  tcpiiiy  in  the  present  suit  ?  The 
law  is  clearly  settled,  that  when  justice  can  be  done  to  the 
parties,  circuity  of  action  is  to  be  avoided ;  (c)  and  in  Murray 
.  against  Gray's  administrator,  (d)the  defendant  was  permit- 
ted to  defsdk  a  bill  irregularly  assigned,although  no  suit 
could  hare  been  brought  upon  it  in  his  own  name* 

HapkinSf  contra,  admitted,  that  the  law  abhors  circuity 
of  action^  and  that  the  assignee  takes  the  bond  subject  to  all 
and  every  equity ;  But  he  submitted  whether  it  would  be 
equitable  to  permit  a  defalcation  in  this  case,  against  John 
Baird  an  innocent  third  person,  no  way  connected  with  the 
paHies  to  the  original  contract.  The  case  in  Binney  has  no 
analogy  to  the  present ;  the  question  there  was,  whether  the 
defendant  could  be  permitted  to  defalk  a  single  bill  irregu- 
larly transferred,  without  any  witnesses  to  the  assignment. 
The  court,  Tcry  properly  determined  that  he  could  ;  because 
the  assignment,  though  equitable,  was  a  complete  transfer  of 
all  the  interest  in  it.  Very  different  however,  is  the  present 
ease.  Here  the  defendants  have  deprived  themselves  of  the 
'  right  of  set-off,  by  their  own  agreement;  they  became  their 
own  judges,  abandoned  all  claim  to  redress  by  operation  of 
law  and  equity,  and  stipulated  for  themselves,  by  taking  a 
bond  of  indenmity  with  sureties.  Ilad  the  case  rested  sim^ 
ply  upon  the  original  contract  between  the  parties,  it  would 
have  been  otherwise;  failure  of  consideration  might  have 
been  set  up.as  a  defence,  not  only  against  Galbraith,  but  all 
others  claiming  under  him ;  but  the  defendants  in  the  present 
ease,  by  entering  into  a  distinct  contract  and  taking  a  new 


ic) 


Turner  arainst  Davies.  2  Saunders  Rep.  150. 
3  BinnejrsRcpa.  135. 
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security 9  have  disclairaed  every  idea  of  dependence  on  thb       1811, 
original    contract  for  redress.    They  had  an  alternative^  — — - 
either  to  accept  of  the  remedy  the  law  gave  thenif  or  to  se-       aguimt^ 
cure  themselves  by  bond  of  indemnity  or  other  security:    Archibald 
having  made  their  election,  they  must  be  bound  by  it;  expres-  j  am£b  Ank* 
Ho  uniiis  est  exclusio  alterius.  *^^- 

Contracts  affecting  innocent  third  persons  must  be  constru- 
ed literally ;  they  can  receive  no  equitable  construction ;  and 
where  the  parties  take  security,  the  law  raises  no  promi8e.(a) 
Promises  in  law  exist  only  where  there  is  no  stipulation  be- 
tween the  pailies.  The  defendants  therefore  having  discard- 
ed the  presumption  of  law  by  taking  a  bond  of  indemnity  with 
sureties,  must  be  content  with  that  remedy  which  they  have 
elected  ;  they  must  have  recourse  to  their  bond  of  indemnity 
for  redress ;  and,  as  upon  f haf,  no  cross  action  can  ever  arise 
between  the  present  parties,  it  would  be  injustice  in  the  ex- 
treme, to  permit  Baird,  an  innocent  third  person,  to  be 
prejudiced  indirectly  by  a  set-off,  where  he  could  never  bo 
reached^  by  any  direct  claim. 

Per  Curiam. 

Franklin,  President^ 

There  can  be  no  doubt  of  the  principle,  that  in  a  suit  on  si 
bond,  in  Pennsylvania,  the  defendant,  under  the  plea  of  pay- 
ment, may  prove  mistake,  or  a  want  of  consideration;  and  that 
in  such  case  the  jury  may  and  ought  to  presume  every  thing 
to  have  been  paid  which  ex  equo  et  bono,  in  equity  and  good 
conscience  o^ght  not  to  be  paid.  But  I  do  not  think  that 
this  principle  is  justly  applicable  to  the  present  case.  The 
pi  wi tiff  aware  of  the  judgments  and  mortgages  uppn  the  pro- 
perty purchased,  and  notbeing  willing  to  rely  on  the  right  of 
defalcation  which  the  law  gave  him,  took  an  express  stipula- 
tion with  surety  to  indemnify  him  from  every  incumbrance. 
When  damnified  he  had  recourse  to  his  bond  of  indemnity 
against  the  principal  and  his  sureties  and  obtained  an  awar4 

(a)  2  Term  Rep.  105.  z  Vera.  467. 

Vol.  II.  No.  I.  O 
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1811.      in  his  faYor.    He  had  therefore  made  an  eleetiMi  of  hk  legal 
remedy  from  which  he  could  not  aftei-wards  recede*    The 


^agttitut^^  testimony  offered  was  properly  received;  because  it  would 
AacFiBAtp  huve  been  very  uniust  that  he  should  be  permitted  to  recorer 
Jamss  Auk-  the  amount  of  all  the  damages  he  had  sustained  and  also  to 
HIM.  withhold  the  money  due  upon  the  bond.   I  can  discover  no 

legal  objection  to  the  opinion  of  the  court,  and  think  that 
under  the  circumstances  of  the  case,  the  verdict  was  eorreet 
and  ought  not  to  be  set  aside.  The  motion  for  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  grai|ted>  ifl  therefore  re- 
fused^ 

Motion  refused. 


CASES 

5C|)e  Msittitt  Court 

rOR  THE 

Cnr  AND  COUNTY  OF  PHILADELPHIA. 

DECEMBER,  IBll. 

CsESMAN  and  wife^  against  Casteb^  executor  of  Casteb.        ISil. 

December  3. 

IN  this  case  a  rule  was  granted,  on  motion  of  Browne  and     Anew  trial 
R0S89  to  shew  cause  why  there  should  not  be  a  new  trial.  J";^!^k^1 

It  was  an  action  for  work  and  labour  done  by  Mary  Cres-  i>g:  found  a 
man,  for  her  father,  in  his  lifetime^  the  services  had  been  Laintiff,^  ^^ 
performed  in  the  year  1772.  agminst  the 

There  was  evidence,  that  about  ten  years  previous  to  the  coiu^that  the 
testator's  death  he  made  an  acknowledgement  ot,  the  claim,  "^^  ^^  bmita. 
and  a  few  days  before  his  death,  he  told  Mary,  that  all  his  as  a  positive 
children  should  be  paid  their  wages,  after  his  d^ath.    He  ^*co*^'**"^ 
made  other  declarations  to  the  like  effect.    The  testator  died     A  testator. 
on  the  twenty-fourth  of  December,  1797.    This  action  was  ed  to  one*of 
brought  to  March  term,  1808.    There  vi^as  no  acknowledge-  ^  children. 
ment  of  the  plaintiff's  claim,  at  any  time  after  the  testator's  fiaV^unds.^ 

death.  ^  be  paid  at 

The  court,  on  the  trial,  were  inclined  in  favour  of  the  o/ten^y^ars^ 
plaintiff,  upon  the  merits^  but  in  their  charge,  told  the  jury,  ^^^^  his  de- 
that  the  act  of  limitations  operated  as  a  positive  bar  against  ceeded  thus; 
any  recovery.  «  f^^T^M 

7,  •*  and  wiU, 

*  that  if  any  of  my  said  children  shaU,  after  my  decease,  make  any  demand  agrainst  my  exe- 
'*  cutors,  for  anv  tervicet  they  may  have  done  or  performed  for  me,  in  m;  life  lime,  then  in- 
*'  stead  of  the  bequest  mentioned  to  be  given  to  such  child  or  children,  so  exhibiting  any 
**  such  detnand  or  charge,  I  give  the  sum  of  fifteen  shillings  a  piece  and  no  more." 

In  an  action  andnst  the  executor,  by  a  child,  for  services  rt-nd*  rea  to  the  testator,  and 
the  statute  of  limitations  pleaded,  the  court  held«  that  the  above  clauses  in  th«  will  did  not 
prevent  the  act  of  limitations  irom  running. 
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1811.  The  will  of  Caster  was  read  in  evidence;  it  was  dated 

"  the  sixteenth  of  January,  1792,  was  proved  on  the  sixteenth 


^a^^Mt*    of  January,  1798;  and  contained  the  following  elauses: 
CA.tTKA.         <<  Item.  I  give  and  bequeath  unto  my  daughter  Mary,  the 
^<  wife  of  Philip  Cresman,  fifty  pounds,  in  gold  or  silver  coin, 
<<  to  be  paid  to  her,  at  the  expiration  of  ten  years  after  my 
**  decease. 

"  Item.  It  is  my  further  mind  and  will,  that  if  any  of  my 
<'  said  children  shall,  after  my  decease,  make  any  demand 
**  against  my  executors,  for  any  services  they  may  have  done 
«  or  performed  for  me,  in  my  lifetime,  then,  instead  of  the 
**  bequest  mentioned  to  be  given  to  such  child  or  children  so 
«  exhibiting  any  such  demand  or  charge,  I  give  the  sum  of 
'<  fifteen  shillings  a  piece,  and  no  more." 

8.  Ijtoy  and  Hopkinson  opposed  the  rule* 
They  contended,  that  after  a  verdict  in  favour  of  this, 
merits,  the  court  ought  not  to  grant  a  new  trial,  merely  on 
account  of  the  act  of  limitations;  and  it  was  also  urged,  that 
the  will  gave  the  plaintiifs  ten  years  to  make  up  their  minds, 
whether  they  would  accept  of  the  legacy,  or  make  a  demand 
for  the  services  performed. 

• 
Per  Curiam. 

Hemphill,  President. 

After  stating  the  case. 

In  the  first  place  it  is  to  be  observed,  that  this  action 
was  not  commenced  until  upwards  of  ten  years  after  the 
testator's  death;  so  that  the  arguments  of  the  plaintiff's 
counsel,  on  this  head,  will  avail  nothing,  unless  the  act  of 
limitations  only  began  to  run  after  the  expiration  of  the 
ten  years;  which  would  allow  the  plaintiffs  sixteen  years 
after  the  testator's  death,  to  bring  their  action.  The  court 
oan  perceive  nothing  in  the  will  to  prevent  the  act  of  limita-^ 
tions  from  running.  The  cause  of  action  accrued  in  1772, 
and  the  action  might  have  been  commenced  at  any  time 
after  the  last  acknowledgement;  consequently^  the  act  bcjgao 
to  run  from  that  period. 
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The  object  of  the  testator  was  not  to  give  time,  but  t6\     1811. 


discouraee  his  children  from  makine  any  claim  for  services: 

.  m       \  Cresman 

and,  as  the  plaintiffs  do  not  come  in  under  the  will,  but  claim      ag'uinat 
upon  their  original  right,  independant  of  the  will,  and  in  op-     Caster. 
position  even  to  the  desire  of  the  testator,  they  cannot  derive' 
any  advantage  from  the  will,  the  provisions  of  which  they 
have  rejected. 

In  the  opinion  of  the  court,  the  verdict  is  in  direct  oppo- 
sition to  the  aet  of  assembly,  passed  the  twenty-seventh  of 
March  1713,  limiting  the  time  for  bringing  of  actions;  and 
although  the  granting  of  a  new  trial  is  upon  an  application 
made  to  the  discretion  of  the  court,  yet,  it  cannot  be  tolerat- 
ed tcr  a  moment,  that  the  court,  in  the  exercise  of  that  dis- 
cretion, will  ever  permit  the  transgression  of  a  positive  act 
of  the  legislature. 

The  court  direct  the  rule  to  be  made  absolute,  on  pay- 
ment of  costs. 

Bule  absolute. 


Waxileb  against  Loitg.  isii. 


a. 


Deoember 

ON  the  first  day  of  January  1807,  the  plaintiff  and  defen-  j^  ^^^^  f^^ 
dant  entered  into  copartnership  in  the  business  of  tal-  money  had 
low -chandlers,  which  partnership  was  to  hstve  existed  three  cannot  be 

Tears.  maintained  by 

*  one  partner 

The  defendant  generally  kept  possession  of  the  books  and  aninst  ano- 
made  the  entries,  although  there  were  some  entries  in  the  Jjc^'i^g^have 
hand  writing  of  the  plaintiff.  not  been  final. 

An  account  between  the  parties,  was  stated  by  the  defen-  /i^nce 
dant  in  a  book,  which  was  called  «<  the  expense  book:"  thus,  ttnick. 

'  1—7  7   It  IS  not  clear. 

Dr.  Matthew  Walker^  J^ihe 

1807^  court  would 

June  25.  To  sundries  bi-ought  forward^  g  841^  01  ^^^^ 

trial,  although 
they  should  think  the  form  of  action  was  wrong. 

An  application  for  u  new  trial  is  to  the  discretion  of  the  court,  and  th^  possess  the  power 
of  laying  the  party  applying  for  the  new  trial  under  equitable  terms. 
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•  1811,  Contra  Cp. 

i8or. 

Walker     June  2B.  By  sundries,  S  2752    92  i-2 

^tc!  Do.  from  do.  _  26    75 

26  Fat,  lime  and  slioydy  51    21 


2  2830     88  1-2 

This  sum  of  S  2830  88  I-29  -was  intended  to  have  been 
carried  forward  to  the  credit  of  the  plaintiff;  these  entries 
were  therefore  crossed*  and  at  the  bottom  was  written 
*KhTonght  to 'the  day  book.*' 

On  the  day  book  this  sum  was  erroneously  entered  1^  the 
defendant,  thus: 

Matthew  Walker,  Cr. 
26  June,  1807.  By  sundries  (expense  book,)  S2393     01 

Immediately  underneath  was  the  following  entry: 

Matthew  Walker,  Dr. 
To  sundries  (expense  book,)  28il    Ol 

Making  a  difference  of  S  437  87  1-2,  in  favour  of  the  plain- 
tiff. 

Sometime  afterwards  the  parties  disputed,  and  about  flie 
ninth  day  of  January  1808,  a  division  of  the  partnership 
property  was  projected;  a  statement  of  it  on  paper  was  made 
and  afterwards  an  actual  division  of  the  property  took  plaee. 
The  partnership  was  dissolved.  On  the  twenty-sixth  day  of 
January  1808,  an  action  was  brought  by  the  present  defendant 
against  the  present  plaintiff,  for  damages  for  not  continuing 
the  partnership  for  three  years. 

On  the  seventeenth  day  of  February  1808,  the  suit  was 
submitted  to  three  referees. 

Before  the  referees  the  present  defendant  claimed  da- 
mages for  the  breach  of  the  copartnership  agreement. 

The  {larties  were  irritable;  the  plaintiff  in  ill  health. 

The  partnership  books  were  produced,  but  they  were 
badly  kept  and  the  referees  did  not  understand  them. 

The  referees  advised  the  parties  to  take  the  books  and 
produce  them  at  the  next  meeting,  together  with  a  list  of 
any.  errors  they  might  find* 
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At  the  next  meeting  the  plaintiff.  Walker,  produced  a  list       1811. 
of  errors  amounting  to  BiW  76  1-2.  — — -. 

Two  of  the  referees  having  made  up  their  minds  to  allow       i^ain»c 
the  present  defendant  S5700,  for  the  breach  of  the  copartner-       Long. 
ship  agreement,  they  deducted  from  that  sum  BlSi  76  1-2, 
whieh,  leaving  g  518  23  1-2,  they  awarded,  in  round  numbers^ 
the  sum  of  S  500  damages. 

To  this  report  exceptions  were  filed. 

On  ai^ument,  the  report  was  confirmed  and  judgment 
entered. 

A  writ  of  error  fi*om  the  supreme  court  was  taken,  Md 
the  judgment  was  affirmed;  after  which,  the  money  was 
paid. 

The  present  plaintiff  afterwards  discovering  that  the 
error  of  8^37  87  1-2  before  alluded  to,  had  taken  place, 
brought  an  action  of  indthitatus  assumpsit  for  money  had  and 
received  to  recover  the  amount. 

The  defendant  pleaded  turn  assumpsit  and  payment  with 
leave  to  give  the  special  matter  in  evidence;  and  gave  notice 
that  on  the  trial  of  the  clause  under  the  pleas  of  non  assumpsit 
and  payment  with  leave  to  give  the  special  matter  in  evi- 
dence, he  would  give  in  evidence,  '<  that  a  certain  action  on 
*<  the  ease,  was  brought  by  the  said  Long,  against  the  said 
<<  Walker,  in  the  court  of  common  pleas  for  the  county  of 
<<  Philadelphia,  to  the  term  of  March,  A.  D.  1808;  and  by 
'<  tMOsmt  of  the  said  parties  and  order  of  court,  the  same 
*^  waa  referred  to  James  M'Alpin,  Thomas  Dobbins,  and 
*^  WHKsim  Smiley,  or  any  two  of  them,  and  that  the  referees 
<<  having  duly  heard  the  parties,  their  allegations  and  proofs 
<<  raspectivelyj  two  of  the  said  referees  reported  in  favour 
<<  of  the  said  Long,  in  the  siim  of  five  hundred  dollars,  upouv 
<<  which  report  judgment  was  finally  rendered  in  favour  of 
<<  the  said  Long;  and  further,  that  the  referees  with  the  con-  / 

'<  sent  and  by  the  direction  of  the  said  parties,  took  into. 
^  consideration  the  partnership  accoimts  of  the  said  firm, 
<<  and  all  matters  in  variance  between  the  said  parties,  and 
**  in  their  said  report  made  a  final  settlement  thereof." 

On  this  case  Candy  and  Ualloiodl  for  the  defendant  made 
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1811«      tiro  points:  First,  that  the  submission  and  award  were  an 
—"""—""*•  absolute  bar  to  the  recovery. 

iwtinti  Secondly,  That  the  plaintiff  could  not  recover  in  the  form 

Long.       of  indebitatus  ossumpsiL 

On  the  first  point,  they  said,  that  if  the  error  had  been 
discovered  before  the  report  was  confirmed  it  would  not  have 
been  a  legal  cause  for  setting  aside  the  award,  and  therefore 
it  could  not  be  the  subject  of  a  subsequent  suit. 

That  it  had  been  decided  in  Knox  against  Tl^ork,(a) 
that  the  discovery  of  material  evidence  after  the  trial,  which, 
by  using  due  diligence,  the  party  might  have  discovered  be- 
fore, was  no  ground  for  a  new  trial.  And  in  Marriott  against 
Hampton,(^)  where  under  the  compulsion  of  legal  process, 
money  had  been  paid  by  the  plaintiff,  to  the  defendant, 
which  was  afterwards  discovered  not  to  have  been  due,  it 
was  held,  that  the  plaintiff  could  not  recover  it  back  in  an 
action  for  money  had  and  received. 

They  admitted,  that  provided  the  partnership  accounts 
had  never  been  brought  before  the  referees,  but  that  they 
had  decided  the  question  of  damage  alone,  in  that  case, 
the  award  would  not  have  been  a  bar  to  this  action;  but  they 
contended,  that  as  the  sum  now  claimed  was  a  portion  of  the 
whole  partnership  account,  for  another  part  of  which  the 
referees  had  given  the  plaintiff  a  credit,  the  award  was  a  bar 
to  the  recovery. 

In.  support  of  the  second  point  they  cited  the  case  of 
Ozeas  against  Johnson,(c)  which  was  an  action  for  money 
bad  and  received,  brought  by  one  pai*tner  against  the  other, 
to  recover  the  proceeds  of  a  partnership  adventure,  and  the 
action  was  held  not  to  lie.  They  also  relied  on  the  ease  of 
La  Malaine  against  Caze.(cl) 

(a)  2  Bin.  Rep.  582.    1  Browne  101.  (b)  7  Term  Rep.  26^. 

,  (c)  4  DaU.  Rep.  434.    1  Bin.  Ue  .  191. 

Itt)    Circuit  Court  of  the  Utiited  States,  Jpril  Settion^  1812. 

La  Malaime  against  Caze. 

This  was  an  aclion  by  one  partner,  for  money  had  and  received  against 
another,  for  a  balance  of  a  particular  shipment,  in  which  they  were  joinSy  in- 
terested. It  was  contended  by  ihe  plaintiff,  that  the  partnership  was  dis- 
solved, and  the  defendant  acko'wledged  what  was  the  balance  due. 

By  the  court  Washington  Judge.  The  law  being  admitted,  there  can  be 
no  doubt  in  this  case*  even  if  the  evidence  proved  more  clearly  Xhaxi  it  does. 
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By  Browne^  HopkinsoUf  and  S.  Xery,  for  the  plaintiffy  H 
was  answered^  that  the  claim  of  the  jdaintiff  was  founded  on 
justice  and  equity^  and  the  defence  consisted  of  technical 
objections  alone.  That  the  general  opinion  of  law  was  well 
fettled,  that  whereyer  there  was  a  mistake,  either  in  law  or 
fact,  this  action  could  be  brought«(a)  That  the  real  ques- 
tion in  this  case  was  not,  whether  the  plaintiBT  might  haye 
been  allowed  this  sum  in  the  former  aetion,  but,  whether  the 
same  eause  of  action  had  been  litigated  and  considered  in 
the  former  action.  That  this  principle  had  been  settled  in 
the  cases  of  Seddon  against  Tutop,(6)  and  Rayee  against 
Farmer.(c)  The  former  was  an  action  of  assumpsit,  wherein 
the  plaintiff  declared,  on  a  promissory  note,  and  for  goods 
sold  and  deliyered^  and  upon  a  writ  of  inquiry,  after  judg- 
ment by  default,  he  gaye  no  eyidence  on  the  count  for  goods 
sold,  but  took  his  damage  for  the  amount  of  the  promissory 
note  only;  and  it  was  Ae  unanimous  opinion  of  the  eourtf 
that  this  was  no  bar  to  a  recoyery  of  the  amount  of  the  goods 
sold,  in  a  subsequent  action.  In  the  latter  case,  all  matters 
in  dispute  were  submitted  to  referees,  who  made  an  award; 
and,  upon  a  second  suit  brought  between  the  6amQ  parties^ 
the  court  admitted  one  of  tlie  two  arbitrators  to  proye,  that 
the  matter  then  under  consideration  had  neyer  been  laid  be« 
fore  them  by  the  parties,  and  that  they  had  not  taken  it  into 
their  consideration  in  fomfking  their  award. 

With  respect  to  the  second  objection,  they  did  not  deny 
the  law  to  be  as  laid  down  in  the  case  of  Ozeas  against  John* 
son;  but  this  was  distinguishable  from  that  case.     There  the 

tfatt  defendant  acknowledged  the  balance  due  the  plaintiff  to  be  2(  HOQ. 
after  deducting  the  2  ^^i  this  Is  not  a  balance  upon  a  settled  account,  for,  to 
constitute  such  an  account,  all  the  parties  must  consider  it.  All  inust  be 
k>and  by  it,  or  none  are.  This  consent  must  be  either  express  or  implied. 
1  am  inclined  to  tlunk,  that  if,  after  dissolution,  one  partner  was  to  state  the 
account  and  send  it  to  the  other,  who  should  by  his  conduct  shew  his  ac- 
qojesence,  by  retaining  it  for  a  considerable  time  without  objections,  that  he 
■light  be  bound  by  such  statement  as  well  as  the  other,  and  that  this  action  for 
the  balance  ought  be  maintained.  But,  in  this  case,  the  plaintiff  did  not  assent 
to  the  balance  as  stated  by  the  defendant,  but  on  the  contrary  claimed  in  this 
action  more  than  the  £  940,  and  much  more  than  the  jury  supposed  to  be 
the  original  balanae;  which  stR>ws  the  balance  was  not  struck  so  as  to  bind 
both  pauties.    The  action  then  cannot  be  sustained. 

(a)  1  Salkeld  32.  Tompkins  against  Burnet.  2  Wm.  Black.  Rep.  1. 
(*)  5Term  Kcp.  609,  '  ^  ' -.       .  .- 


1811. 


ayahut 
Loxo. 


YojU  zi.  No.  I. 


(e)  4  Term  Rep.  146. 

B 
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18 11.       parties  had  never  settled  their  accounts,  and  that  faet  is  relied 

**^ '^  on  by  the  chief  justice  in  ddivering  the  opinion  of  the  court; 

w^n^t^'  hfre,  it  was  in  evidence  that  the  accounts  had  been  finally 
Long.  settled  and  adjusted,  and  a  division  of  the  partnership  pro* 
perty  had  been  made.  Why  then,  they  asked,  should  th« 
plaintiff  be  driven  to  an  action  of  account  render,  when,  ex- 
cept this  one  item  of  mistake,  there  vras  nothing  to  settle  or 
neeount  between  the  parties? 

Per  CoBiAM. 

SemfMUf  President. 

To  the  jury: 
«. 

The  present  is  a  very  important  and  delicate  question^ 
'  and  one  that  demands  your  serious  ckliberation.  It  is  essen- 
tial to  the  peace  and  harmony  of  society,  that  there  should 
be  an  end.  of  controversies  between  man  and  man;  wheot 
therefore,  there  has  been  a  trial  in  courts  it  generally  is 
conclusive  on  the  parties.  It  would  not  be  suflScient  for  a 
man  to  say,  that  he  had  ctvidence,  which  he  could  produce^ 
unless  the  evidence  was  not  in  his  power  or  could  not  be 
produced  at  the  time  of  the  first  trial. 

In  this  case  it  is  for  you  to  eonsider,  whether  the  mistake 
eould  have  been  discovered  by  due  diligence  on  the  part  of 
the  plaintiff;  to  the  court,  he  appears  to  have  been  guilty  of 
gross  ncf^gence,  in  not  making  the  discovery.  Ton  have 
the  ri^t  also  to  eonsider,  whether  it  is  not  probable  that  the 
parties  did  adjust  this  item,  at  the  private  meetings  that  they 
had  at  the  recommendation  of  the  referees.  As  to  the  con* 
elusive  nature  of  the  awards  we  will  observe,  that  a  party 
may  join  several  causes  of  action,  as  for  instance,  two  bonds, 
or  two  notes,  or  any  other  causes.  But  the  bonds  or  notes 
would  be  Aistmct  causes  of  action.  Suppose,  in  an  action  on 
two  bonds,  under  the  plea  of  **  payment,"  a  mistake  had  been 
rnade^  the  parties  could  not  have  a  reinvestigation  of  the 
cause,  except  under  the  limitation  I  have  stated.  So,  when 
a  case  is  submitted  to  referees,  their  award  is  binding  on  the 
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parties.    If  this  case  had  been  tried  before  a  jury  in  the       1811. 
form  of  an  action  of  account  render,  or  in  any  other  form, 
which  would  have  tried  the  whole  merits,  we  think  it  could 


aruirut 

not  be  again  over-haukd  in  a  subsequent  action.    The  sub-       i^okc. 
ject  of  the  partnership  accounts  generally,  was  before  the 
arbitrators,  though  it  does  not  appear,  that  the  particular 
item  complained  of  came  under  their  notice. 

If  all  matters  in  difference  are  referred  to  referees,  and 
there  are  distinet  causes  o£  aetiorif  and  only  one  cause  id 
brought  before  the  referees,  the  parties,  in  that  case,  would 
not  be  concluded;  but  this  appears  to  furnish  something  dif* 
ferent  from  that  case;  we  cannot  concciye  how  it  could  be 
placed  in  a  more  favorable  point  of  view,  as  respects  the 
plaintiff,  than  by  supposing  that  he  has  omitted  to  produce 
material  evidence  on  the  trial,  and  then,  the  question  recurs, 
has  he  made  use  t>f  due  diligence? 

If  you  think  the  subject  matter  was  before  the  referees* 
(which  is  a  fact  for  you  to  decide,)  we,  are  of  opinion,  that 
Acir  decision  is  conclusive. 

On  the  second  point,  wc  have  no  doubt.  The  case  in 
second  Binney's  Reports  fully  establishes,  that  money  had 
and  received  will  not  lie  between  partners.  I  do  not  perceive 
how  it  is  possible  to  distinguish  this  case  from  Ozeas  against 
Johnson.  Where,  between  partners,  a  balance  has  been 
struck,  a  suit  will  lie;  but  the  plaintiff's  action  is  founded  on 
the  supposition,  that  there  was  no  balance  struck^  If  wa 
can,  in  this  form  of  action,  examine  one  item  of  an  account^ 
what  is  to  prevent  a  party  from  bringing  an  action  to  try  the 
validity  of  each  item  of  the  account,  and  thus,  harrass  the 
defendant  with  a  multiplicity  of  suits?  The  examination  of 
,this  item  involves  the  whole  account^  that  is  the  reason,  that 
it  should  have  been  an  action  of  account  render,  and  auditors 
should  have  been  appointed.  We  are  clearly  of  opinion,  that 
this  action  cannot  be  supported,  in  its  present  form. 

The  jury  gave  a  verdict  for  the  plaintiff,  for  the  «um 
claimed. 

The  court  granted  a  rule  to  shew  cause,  why  a  new 
should  not  be  granted. 
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1811.  It  wfts  argued  bj  Condy  and  ttaUotvell  for  the  defeiidut» 

~        '     and  Browne  and  S.  ieT»«  for  the  plaintifi. 
n^oiiMt  The  same  points  were  taken  and,  the  same  argamentu 

LoKo.  "were  urged  by  the  respective  counsel,  with  this  addition,  that 
the  counsel  for  the  plaintiff  contended,  that  though  the  form  of 
the  action  should  be  wrong,  yet,  if  it  clearly  appeared  that 
upon  the  whole  no  injustice  had  been  done  to  the  defendant ; 
or  if  it  dearly  appeared  that  the  plaintiff  could,  by  another 
form  of  action,  reooTcr  all  he  Jiad  got  by  this  yerdict,  the 
eourt  would  not  grant  a  new  triaL(a) 

Per  CuBiAM.  In  this  cate>  a  Rule  has  been  obtained  to 
Bhew  cause  why  there  should  not  be  a  new  trial. 

The  leading  facts  of  the  ease  are  tbese :  The  plaintiff  and 
defendant  had  been  partners  as  tallow-chandlers;  and  it  ap» 
peared  in  eyidence,  that  they  had  entered  into  an  amieaUe  ae- 
tion  wherein  Long  was  plaintiff  and  Walker  defendant,  the 
oftject  of  which  was  to  recover  damages  which  Long  had  sus- 
tained,  in  consequence  of  the  partnership  being  dissolved  hy 
Walker,  contrary  to  the  original  intention  of  the  parties. 
That  action  was  referred,  and  the  referees  awarded  five  hua- 
dred  dollars  in  favour  of  Long.  The  report  was  confirmed  in 
the  c(ourt  of  Common  Fleas.  Walker,  the  defendant  in  the 
former  actioi^>  produced,  by  way  of  set-off,  before  the  refereea, 
the  partership  accounts  :  Upon  examination,  the  refereea 
found  a  difficulty  in  settling  them,  in  consequence  of  the  con- 
fused state  in  which  they  appeared;  and  requested  the  parties 
to  endeavour  to  correet  the  errors  themselves.  The  parties^ 
accordingly,  corrected  particular  errors  which  were  contain* 
ed  in  a  paper,  returned  by  them  to  the  referees,  and  agreed 
upon  a  balance  of  about  two  hundred  dollars  in  favour  of 
Walker;  which  sum  was  deducted,  by  the  referees;  from  the 
damages  which  they  considered  that  Long  had  sustainedy 
leaving  the  sum  of  five  hundred  dollars  the  amount  of  th4 
report. 

Walker,  the  present  plaintiff,  contended  at  the  trials  that 
there  had  been  a  mistake  in  the  settlement  of  the  aceounta*^ 

(a)  2  Bur.  Rep.  936.  Foxcrofl  et  al.  ajg^nit  Devonshira  et  ftl.  3  WUson^i 
Rep.  302.  Goslin  against  V^UcocIl  Ibid  362.  Slater  against  Baker.  Wm. 
Black.  Rep.  1221. 
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that  in  a  book  ealled  <<  The  Expense  Book,"  the  following       ISil. 
credit  was  entered  in  favour  of  Walker*  — — — 

SOih    June,     1S07«*— By     sundries    brought     forward      agmn»t 
S2SS0  88 1-2  ;  and  that  on  the  26th  June,  1807,  in  carrying      ^^^^* 
this  eredit  to  a  book  ealled  the  ^<  Day  Book'^  it  is  entered 
for  a  less  sum,yiz.  for  S239S  01  eents. 

The  mistake  was  said  to  consist  in  the  difference  of  these 
two  sums  :  the  counsel  for  defendant  objected  to  the  demand 
of  the  plaintiff,  on  three  grounds  : 

1st.  That  no  mistake  had  taken  place. 

2ndly.  That  the  plaintiff  wiis  concluded  by  'the  former  re^ 
eorery  and  judgment. 

3dly.  Tliat  if  any  thing  was  due  to  the  plaintiff  on  the 
partnership  accounts,  it  could  not  be  recovered  in  an 
assumprit  for  money  had  and  received,  but  in  an  action  of 
account  render,  which  was  the  only  action  that  could  be  main-^ 
tained,  as  no  balance  had  been  finally  struck. 

The  Court  charged  the  jury  in  farour  of  the  defendant  on 
the  3d  ground;  and  will  confine  their  present  remarks  to  that 
objeetion,  without  saying  any  thing  to  prejudice^the  merits  of 
the  ease. 

The  law,  on  this  subject,  was  settled  in  the  Supremo 
Court  in  the  case  of  Ozeas  against  Johnson,  administrator  of 
Fonik ;  (a)  in  that  case  it  is  said  ^^  that  the  money  received 
*^  during  the  partnership,  by  one  partner  is  not  received  for 
«<  the  use  of  either  of  the  partners,  but  of  both  of  them;  the 
<«  proper  remedy  for  one  partner  against  the  other,  is  by  an  ac- 
<<  tion  of  account  render.  No  case  has  been  cited  by  the  plains 
«•  tiff,  to  show  that  an  action  like  the  present  ean  be  maintained^ 
«<  nnless  the  parties  have  settled  their  accounts  and  struck 
<«  the  balance :  it  is  of  importance,  that  the  forms  of  actions 
<^  should  not  be  confounded ;  they  are  founded  on  good 
<<  sense  and  convenience;  the  defendant  has  an  interest  in 
^  insisting  that  the  proper  form  of  action  should  be  preserved, 
^  of  which  this  Court  has  no  right  to  deprive  him:  it  is  most 
^  eoBvenient  that  the  partnership  accounts  should  be  settled 
«  before  auditors.'' 

(a)  1  Blnney  191. 
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ISil*  In  the  case  before  the  court,  if  the  plaintiff  is  right  in  the 

'    ..         "  'justness  of  his  claim,  it  is  evident  that  the  accounts  have  not 

agaiiuit      been   finally  settled  and  a  balance  struck :  that  a  balance 

^^^^*       has  not  beefi  fairly  struck,is  what  the  plaintiff  complains  of; 

and  until  that  is  done,  an  action  for  money  had  and  received 

cannot  be  maintained. 

It  has  been  contended,  that  after  a  verdict  in  favour  of  the 
merits,  the  Court  will  not  turn  the  party  round  on  account  of 
the  form  of  action;  and  that  this  case  differs  from  that  of 
Ozeas  against  Johnson,  because  in  that  case  the  point  was 
reserved.    The  Court  can  perceive  no  substantial  difference 
between  a  point  being  reserved,  and  where  the  party  at  the 
trial,  insisted  upon  his  right  and  obtained  the  opinion  of  the 
Coupt  in  his  favour.    If  the  Court  persist  in  the  correctness 
of  their  first  opinion,  they  ought  to  consider  themselves  in  the 
same  utuat ion  as  if  the  point  had  been  reserved — it  would  be 
different  if  the  objection  had  been  raised  for  the  first  timet 
when  the  application  was  made  for  a  new  trial ;  but,  notwith- 
standing a  question  has  been  reserved  as  to  the  form  of  the 
action  at  the  trial,  it  is  not  clear  that,  in  all  cases,  the  Court 
would    be  bound  to  g;rant  a  new  trial,  though  they  should 
think  the  form  of  action' wTong.    In  the  case  of  Sattenvaite 
^  against  Devonshire  (a) — ^the  question,  as  to  the  form  of  ac-^ 

tion,  was  agreed  to  be  reserved  as  a  point  for  the  further 
consideration  of  the  judge  who  tried  the  cause;  in  that  case  a 
new  trial  was  granted  on  another  ground,  but  in  regard  to  the 
form  of  action  Lord  Mansfield  says,  **  That  though  the 
**  ground  of  the  verdict  should  be  wrong,  yet  if  it  clearly  ap- 
^»  peareii  to  us  now,  tliat  upon  the  whole  no  injustice  has  beea 
^<  done  to  the  defendant;  or  if  it  clearly  appeared  to  us  now  that 
^*  the  plaintiffs,  by  another  form  of  action,  could  recover  all 
<<  tliey  have  got  by  this  verdict,  we  think  the  Court  ought  not 
<<  to  grant  a  new  trial.  But  if  injustice  be  done  to  the  de- 
«(  fendants  by  the  present  verdict ;  and  if  it  be  not  certain  and 
«  clear  that  the  plaintiff' might  have  equal  redress,  and  recover 
<<  as  much  by  another  form  of  action,  then  we  ought 
«'<  to  grant  a  new  trial."  In  the  case  of  Welsh  against 
Dusar,  (6)  an  objection  was  taken  at  the  trial  to  the 
form  of  action,  and  the  point  reserved  for  consideration  in 

(a)  2  Bur.  Bep.  936.  (6)  2  Bm.  Bep.  336.7. 
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iKink ;  yet  the  court  did  not  grant  a  new  trial  on  aeeonnt  of      1811. 
the  form  of  action^  but  upon  other  grounds,  I  find  annexed  a  " 

condition  that  the  defendant  should  ti^  the  cause  on  its  me«      a^atngi 
rits,  without  objecting  to  the  form  of  action  or  to  the  decla«       Lowe. 
ration — ^the  ease  now  under  consideration,  howeyer,  comes 
clearly  within  the  determination  of  the  Supreme  Court,  in  the 
case  cited  of  Ozeas  against  Johnson  administrator  of  Foulk, 
which  decision  this  Court  consider  as  decisive  of  the  present- 
question.   In  granting  a  new  trial,  the  application  is  made  to 
the  discretion  of  the  Court;  and  it  is  in  the  power  of  the  Court 
to  lay  the  party  applying,  under  proper  equitable  terms. 
This  power  should  always  be  used  to  prevent  the  plaintiff,  if 
possible,  from  being  turned  round,  which  can  only  occasion 
delay  and  additional  expense.  In  this  case  the  Court  grant  a 
new  trial,  on  condition  that  the  defendant  consent  that  the 
form  of  action  be  changed  to  an  action  of  account  render,  and    • 
that  the  costs  of  the  former  action  abide  the  final  event  of  the 
cause.    The  court  are  aware  that  they  have  gone  further 
than  they  are  warranted  by  any  precedent ;  but  they  think, 
not  further  than  they  are  justifiable  in  their  discretion  upon 
the  subject  of  a  new  trial. 


Fife  against  Kbating.  1811. 

Decembers. 

A  capias,  in  trespass,  was  taken  by  William  Fife  against  if  ^freeholder 
AVilliam  Keating  and  Michael  M'Dermott,  to  June  who  is  not 
term  1811,  by  virtue  of  which,  both  of  the  defendants  were  SiT^^-  . 
arrested,  and  held  to  bail  in  one  thousand  dollars.     Keating  the  com- 
was  a  freeholder,  but  M'Dermott  was  not.  rjoiJIt'ti^ 

On  motion  of  Randall,  for  Keating,  a  rule  was  obtained" P^''  ^f 
to  shew  cause  why  the  writ  should  not  be  abated,  pursuant  ^t  abate  • 
to  the  third  section  of  the  act  of  assembly  of  March  M,  ^"^  *"^?* 

.  ^  affainst  tbcia 

17tt.5.  (a)  j5nUy. 

ia)  I  Vol.  Bioten's  ed.  L.  P.  ^306.       1  Smith  164. 
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1811.  Br&wntp  for  tbe  plaintifi;  maintained,  that  Keating,  by 

"  '  having  associated  himself  in  the  trespass  with  M'Dermott, 

i^aitut      ^^^  ^^3  '^^  ^  freeholder,  Iiad  forfeited  hjs  privilege. 

After  argument,  the  Court  gave  the  following  opinion. 

Per  CuHiAM[» 
HemphiU,  President, 

In  this  ease,  the  question  is,  whether  a  freeholder,  who 
oommits  a  joint  trespass  with  One,  who  is  not  a  freeholder, 
can  be  arrested,  upon  a  joint  capias  issued  against  them? 

It  is  agreed,  that  no  notice  was  given  to  enter  special 
bail ;  and  tmtt%e  freeholder  does  not  fall  within  any  of  the 
exceptions  of  the  act  of  assembly,  passed  the  20th  of  March^ 

. .   The  Doctrine  of  privilege,  in  England,  was  urged  as  ap-^ 
plicable  to  our  act  of  assembly. 

lu  England,  certain  officers  of  tho^court  are  allowed  par- 
ticular privileges,  in  respect  of  their  necessary  attendance 
in  courts ;  they  are  regularly,  to  sue,  and  be  sued,  in  the 
Court  to  which  they  respectively  belong ;  and  cannot,  ex- 
cept in  certain,  eases,  be  impleaded  elsewhere.  This  privi- 
lege is  founded  on  ancient  usage  and  custom.  If  a  privi- 
leged person  there  had  joined  with  another,  in  a  deffL  or 
ether  joint  contract,  he  thereby  lost  his  privilege ;  upon  this 
point,  the  decisions  are  uniform;  but,  where  the  action  might 
be  severed,  much  diversity  of  sentiment  appears  to  have  ex^ 
isted;  and  cases  are  to  be  found  both  ways.  In  14  H.  5, 
2±.  b.  it  is  said,  if  an  action  be  brought  against  two,  and 
the  action  may  be  severed,  then,  if  one  be  a  clerk  in  chan- 
cery, he  shall  have  his  privilege.  In  20  II.  6.  32  b.  this  is 
doubted ;  and  it  appears,  from  other  cases,  that  the  rule  is  ge- 
neral, and,  that  a  plaintiff,  in  tresspass,  is  not  bound  to  bring 
separate  actions.  The  court  are  of  opinion,  that  a  simUar 
construction  put  upon  our  act  of  assembly,  would  not  be  an  un- 
reasonable one.  ^t.cannot  be  contended,  t^fg  a  privilege  can 
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fie  gained,  tiy  joining  witli  a  privileged  person.    If  a  free-       1811. 
holder,  therefore,  joins  with  one,  who  is  not  exempted  from  — — — — • 
an  arrest,  in  a  joint  and  several  Bond,  or  in  the  eommission  of       a^mt    ■ 
a  joint  trespass;  in  either  case,  he  gives  to  the  plaintiff  a    KsATind. 
right  to  bringa  jofiU  acfiofi,  or  eeparate  aetions,  at  his  elee* 
tion,  and  it  will  generally  be  more  convenient  for  the  plain- 
tiff to  attend  to  one,  than  to  a  number  of  suits*    If  there 
should  be  any  improper  |)raetice,  in  joining  a  freeholder 
with  a  person  not  exempted  from  arrest,  and  who  was  not  a 
farty  in  the  tre8paS83  in  order  to  defciit  the  freeholder  of  his 
privilege,  the  court,  being  well  satisfied  of  this,  can  abate  the 
writ^  on  motion.    The  Rule  must  be  discharged* 

The  Rule  to  shew  cause^  why  the  writ  should  not  b^ 
abated^  discharged. 


FiTLEB  against  Probasgo.  ^^^^ 

December  j. 

TRESPJLSS^FJLLSE  IMPEISOJCMEXT. 

On  the  10th  day  of  August  1809,  a  summons  was  issued  iTa  Justice 
by  the  defendant,  Henry  Probasco,  then  holding  the  commis-  hll^^J^ht^o 
sion  of  a  Justice  of  the  Peace,  at  the  suit  of  Jonathan  Ed-  commit  for 
wards  against  George  Fitler,  the  plaintiff.    It  was  retuma-  u^^^niy  be 
ble  the  15th  of  the  same  month,  at  9  o'clock,  A.  M.  At  the  for «  contempt 

_  _  ,  -  ,       .    .     1 1  ,        committed 

return  of  the  summons,  it  appearing,  that  it  had  been  regular-  vhUe  in  the 
ly  served^  the  Justice,  on  the  oath  of  Edwards  entered  a  iude*  tf ^^*".®«^. . 
ment  for  seventy-five  cents.    On  the  same  day  Fitler  ap-  judicial 
peared  and  claimed  a  hearing,  alleging,  that  he  was  aggrieved  ^^^^^' 
*  A^  by  the  judgment :  the  Justice  then  appointed  for  hearing  the 
flOth  of  August;  at  which  time  the  parties  attended,  and  the 
Justice  confirmed  his  judgment  for  the  sevanty-five  cents^  an4 

Voi.  II.  Nq.  !•  S  * 
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1811.  eosfs.  The  demand  appeared  to  be  for  breaking  a  fable.  On 
_  the  33d,  the  Justice  issued  an  execution  for  the  debt,  together 

agakut  vith  one  dollar  and  seven  cents  costs,  the  particulars  of  ivhich 
PA09ASC0.  ^ere  not  specified.  This  execution  w^s  placed  in  the  hands 
of  James  ShiUingsford,  one  of  the  constables  of  the  Northern 
liberties^  to  be  served.  The  same  day,  Shillingsford  shewed 
the  execution  to  Fitler,  who  requested  a  bill  of  the  particu« 
lars  of  the  costs;  this  the  constable  said  he  was  unable  to 
give,  but  referred  the  plaintiff  to  the  Justice,  to  whose  oiBcs 
die  plaintiff  immediately  repaired.  When  the  plaintiff  arri- 
Ted  at  the  office,  the  Justice  had  just  been  engaged  in  paying 
a  person  a  small  sum  of  money  recovered  before  him;  and 
he  and  the  person  were  conversing  on  political  subjects. 
Fitler,  addressing  himself  to  the  Justice,  said,  <<  what  sort  o( 
a  damned  execution  is  this  you  have  sent  me.''  The  magistrate 
took  down  his  docket,  and  opening  it,  said  <^  we  will  see.'^ 
Sometliing  was  also  said  by  Fitler,  respecting  the  costs,  and 
its  being  a  lumpjoh;  but  no  bill  of  particulars  was  at  that 
time  given.  Fitler  went  out  of  the  office,  and  the  Justice  fol- 
lowing him  to  the  door  threatened  to  put  him  in  Jail,  to  which 
Fitler  replied,  <<  as  nice  a  looking  man  as  you  are,  you  can't 
**  do  it,  nor  any  one  like  you."  This  interview  took  place  about 
noon,  in  the  afternoon,  the  Justice  calling  in  a  constakle,  who 
was  passing  by,  wrote  the  following  commitment  and  gave 
it  to  him  to  serve; 

€0UNTT  OV  PHIULDEXPRIA,  8S. 

The  Commomoealth  of  Pmnsylvania. 

<<  To  any  constable,  and  the  keeper  of  the  jail  of  the  City 

<<  and  Coi^ity  of  Philadelphia. 
<«  These  are  to  command  you  the  said  constabl^y  forth- 
<<  with  to  convey  and  deliver  into  the  custody  of  the  said  keep- 
<<  er  of  the  said  Prison,  the  body  of  George  Fitler,  of  sai4 
.<^  county  charged  before  me  for  contempt  of  office,  this 
**  23d  August.  And  you  the  said  keeper  are  hereby  re- 
<<  quired  to  receive  the  said  George  Fitle;^  into  your  custody 
<<  in  the  said  prison^  and  him  there  safely  to  keep^  for  twelve 


«*. 
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^  hours,  or  until  he  shall  thence  be  delivered,  hj  dne  eonrse       1811. 
«  of  law.    Hereof  fail  not,  as  you  will  answer  for  your  con-      _ 
^  tempt  at  your  penl.  a^fui 

<«  Given  under  my  hand  and  seal  this  28d  day  of  August     f^^^^*^^ 
±S09. 

(Signed)  HENRT  PROBASCO, 

Justice  of  the  Peace. 

lie  constable,  after  arresting  Fitler,  on  the  warrant  of 
commitment,  returned  to  the  justice,  and  inquired  if  he  would 
lake  bail,  and  offered  to  go  for  Fitler's  father,  who  was  m 
man  of  estate  and  Te^[>ectabillty.  The  justice  replied,  that  l^o 
would  take  no  bail;  and  if  his  father  or  any  one  else  should 
treat  him  with  the  same  contempt,  he  would  send  him  to 
jaiL  The  constable  returned  to  Fitler,  and  conducted  him  to 
prison*  On  their  way  thither,  he  was  allowed  to  have  an  in- 
terview with  liis  counsel ;  he  appeared  to  be  much  affected^ 
shed  tears,  and  said  he  was  the  first  of  the  name,  who  had 
ever  been  in  jail.  The  same  afternoon,  the  magistrate  sent  a 
written  discharge  for  Fitter.  He  was  in  custody  altogether 
four  hours;  about  two  hours  of  which  time  he  was  confined 
in  the  watch  room  in  the  prison. 

The  cause  was  tried  by  Brovmcj  J.  Sergeant  and  8.  Lecyf 
for  the  plaintifi",  and 

iSfWnu  MUnor  and  J.  S.  IngersoU,  for  the  defendant. 

^^   . 

The  following  is  the  charge  to  the  Jury  ^ 

JPer  CuBiAH. 

HemphSl,  Resident. 

it  has  been  contended  by  the  plaintifPs  counsel,  that  the 
arrest  by  virtue  of  the  commitment,  was  a  violation  of  per« 
sonal  liberty,  and  unwairantable  by  the  constitution  and  laws 
of  Pennsylvania:  that  a  justice  of  the  peace  has  no  authority, 
in  any  case^  to  ifl^act  a  summary  punishment  for  a  contempt; 
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1811,       that  Ac  power  of  a  jostiee  of  the  peace  is  two-fokl;  Iwt, 
that,  wh|ch  he  clei*ives  under  liia  commission  as  ia  justice  of 
offoitf^t       ^he  peaee^  strictly  speaking;  and  secondly,  such  civil  juris- 
.  PAoaAsco.    diction  as  has  been  vested  in  him  by  the  legislature,  at  dif- 
ferent times^  and  that  in  neither  capacity  does  the  jiower 
exist. 

That  in  England  a  justice  of  the  peace  does  not  possess, 
the  plenitude  of  power;  and  even  if  it  did  exist  in  that  coun- 
try, the  exercise  of  it  here  vras  prohibited  by  the  eighth  and 
ninth  section  of  the  ikinth  article  of  the  constiiution. 

[The  court  here  read  the  eighth  and  ninth  section  of  the 
ninth  article  of  the  constitution.] 

By  virtue  of  these  sections  it  has  been  urged^  that  no 
eitizen  can  be  deprived  of  his  liberty,  except  upon  probable 
^use,  supported  by  oath  or  affirmation;  and  that,  in  all  cases^ 
hie  is  entitled  to  a  trial  by  jury.  This  construction,  upon 
the  broad  ground  contended  for^  the  court  think  cannot  be 
eorrect.  The  constitution  ^as  only  intended  to  be  applicable 
|o  cases  of  eriminal  prosecution  by  indictment  or  informa* 
tion^  and  not  to  embrace  (to  say  the  least)  such  a  contempt 
tM  nday  be  eoDUDoitted  in  the  face  of  a  court  of  justice; 
the  most  zealous  advocates  for  the  opposite  doctrine  have 
never  gone  further  than  to  restrain  the  courts  from  punish- 
ing, summarily,  for  eonatTm^eihe  contempts. 

If  the  constitution  stands,  in  all  cases,  as  an  insurmount-* 
able  barrier  against  this  summary  mode  of  punishing  for 
eonJbemxit,  t^en,  neither  branch  of  the  legislative  body  could 
commit  for  the  grossest  insult  offered  to  their  dignity,  or  for 
the  actual  interruption  dT  their  most  serious  deliberations;  in 
that  case  also,  the  supreme  court,  the  highest  judicial  tri- 
bunal in  the  state,  could  not  inflict  immediate  punishment 
for  any  contempt  whatever,  eommitfed  in  the  presence  of  the 
court:  upon  the  same  principle  the  act  of  the  third  <^  April 
1809,  would  be  unconstitutional,  for  the  legislature  itself  is 
kounded  by  the  constitution,  and  cannot  overleap  any  of  its 
provisions. 

The  court  are  of  opinion,  that  the  constitution  opposes 
no  obstacle  in  the  way  of  punishing  summarify,  for  suck 
QQQtempts  as  are  conunittecl  Vi  the  faee  of  tliose^  wbp  ws 
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ai^iDted  to  administer  justice,  and  whieh  may  have  a  ten-       1811. 
denoy  to  obstruct  their  proceedings.   The  question  therefore  ^ 

yfi\l  always  be,  w}ietber  the  persons  exercising  such  powers      a^aifut 
arc  possessed  of  it  by  the  law  of  the  land;  for  the  legislature    l^^oBAtct^. 
can  unquestionably  give  such  a  power,  either  to  arbitrators 
or  to  a  justice  of  the  peace. 

In  this  ease  the  first  and  general  question  is,  has  a  jus- 
tice of  the  peace,  in  any  ease,  a  power  to  punish  summarily       ^ 
for  a  contempt? 

Secondly,  If  he  has  the  power,  is  it  not  to  be  confined  to 
a  contempt,  committed  when  in  the  actual  execution  of  his 
office,  and  when  acting  in  his  Judicial  character? 

Hie  court  will  make  some  observations  on  the  first  point, 
bat  they  do  not  feel  it  their  duty,  in  the  present,  ease^  to  give 
any  express  opinion  upon  it. 

By  the  first  section  of  the  fifth  article  of  the  constitution, 
a  portion  of  the  judicial  power  of  the  commonwealth  is 
vested  in  justices  of  the  peace;  and  from  their  number  and 
the  extent  of  their  jurisdiction,  they  compose  an'  important 
branch  in  the  administration  of  justice;  yet  it  has  not  ap- 
peared to  the  court,  that  tbeir  power  to  punish -summarily 
for  a  contempt,  has  ever  been  recognized  by  any  judicial 
decision  in  Pennsylvania:  perhaps  this  is  the  first  t^ne  that 
the  question  has  ever  been  seriously  discussed  in  any  court 
of  justice  in  the  state. 

It  may  with  propriety  be  asked,  why  justices  of  the  peace 
should  not  possess  this  power,  as  the  administration  of  justice 
ought  not  to  be  subject  to  greater  interruption  before  them» 
than  in  a  superior  court.  It  would  occasion  some  difficulty 
t#  give  a  satisfactory  answer;  still,  it  is  true  that  from  the 
manner  in  which  business  is  usually  transacted  before  them, 
Ihey  are  more  likely  than  the  judges,  to  be  involved  in  personal 
ultrrrnjlhinn  with  the  parties  and  their  witnesses;  and  by  that 
means' Iheir  passions  might  be  inwanly  excited;  and  their 
judgments  more  liable  to  be  biassed  on  the  particular  sub* 
jcet  of  disrespect  towards  tliem. 

But  the  question  recurs,  do  they,  possess  power?  If  they 
40f  ihej  have  a  right  tQ  exercise  it j  and  no  other  court  ougbt 
to  interfere. 


V 
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1811  •  If  tbe  power  belongs  to  thepi^  it  jnnst  be  derived  from 

^~ ""^  some  act  of  the  Legislature  of  Pennsylvania,  or  from  some 

ag'ttingg  English  statute,  which  has  been  extended  to  this  state;  or  it 
PROEASC0.  must  be  considered  as  a  power  necessarily  implied  upon  such 
principles  of  the  common  law,  as  ought  to  be  obligatory  upon 
the  subject*  There  is  no  pretension,  that  it  is  derived  from 
either  of  the  two  first  sources,  but  that  it  originates  from 
the  latter;  and  to  shew  that  a  justice  of  the  peace  in  Eng* 
land  possesses  such  a  power,  several  authorities  have  been 
read;  the  court  will  not  now  enumerate  them;  from  some  of 
the  cases,  it  has  been  considered  by  the  court  and  counsel  as 
a  matter  granted,  that  such  a  power  in  England  does  exist; 
such  of  the  cases  referred  to  as  have  been  examined  do  not 
fully  support  the  position;  no  case  has  been  produced,  where 
the  point  was  before  the  court  andexpressly  decided,  though 
«uch  eases  may  exist;  the  court  have  not  had  time  during  the 
trial  to  make  a  thorough  search.  It  is  clear,  that  the  law 
furnishes  other  means  of  punishing,  than  the  one  contended 
for;  an  indictment  may  be  maintained,  or  the  justice  may 
bind  the  party  over  for  his  good  behaviour,  who  commits  a 
eontempt;  and  if  he  will  not  find  security  he  can  commit  him« 

It  must  be  admitted,  that  a  justice  of  the  peace  in  Penn- 
sylvania, in  consequence  of  the  extent  of  his  jurisdiction,  has 
greater  necessity  for  such  an  implied  power,  than  a  justice  of 
the  peace  in  England.  It  would  nevertheless  be  most  prudent 
to  adopt  one  or  other  of  the  modes  of  punishment  just  men- 
tioned, until  the  legislature  shall  think  proper  to  define  with 
mccnracy  the  power  of  punishing  for  contempts. 

The  court  here  leave  the  first  point. 

As  to  the  second  question.  If  the  power  exists,  it  obviousc* 
ly  arises  from  the  neeessity  of  the  case,  to  repress  any  in- 
terraptioB  in  the  administratiop  of  justice;  and  its  exercise 
ought  to  be  confined  to  the  actual  necessity,  that  gives  rise 
to  it  The  act  of  the  third  of  April  1809,  restrains  the  sum- 
mary punishment  to  the  misbehavour  of  any  person  in  the 
presence  of  the  court,  obstructing  the  admni8lrati4m  fff  jus-^ 
tiee.  If  the  principles  upon  which  this  act  is  founded,  should 
be  adopted  as  the  safest  guide,  and  applied  to  the  ease  of  a 
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justice,  the  eontempt  must  be  sucli  as  to  obstruct  th9  mdminif-      1811. 
iration  of  justice.  ^ 

Fit  I  wtt 

If  a  justice  of  the  peace  possesses  the  power  contended       against 
for,  the  court  are  of  opinion,  that  it  can  only  be  exercised,   P*o»a»co» 
when  he  is  in  the  execution  of  his  office  in  his  judiciaii 
maeih^,  and  not  when  he  is  acting  ministerially,  as  in  al- 
lowing a  jioof  rate,  or  in  other  similar  cases. 

In  this  case,  the  administration  of  justice  was  not  ob- 
structed; the  judgment  had  been  preriously  given  and  the 
execution  issued.  The  plaintiff  only  spoke  to  the  justice 
concerning  an  act,  which  he  had  done,  and  not  of  an  act 
which  he  was  then  doing;  the  justice,  when  the  plaintiff  came 
into  the  oiBee,  was  conversing  on  the  subject  of  politics;  no 
litigant  parties  were  before  him,  he  was  in  the  investigation 
of  no  eause,  nor  in  the  exercise  of  his  judgment  in  any  res- 
peet  in  relation  to  the  duties  of  his  office. 

Under  such  circumstances  the  court  are  of  opinion,  that 
the  justice  had  no  power  to  deprive  a  citizen  of  his  liberty^ 
by  a  summary  punishment. 

As  to  the  damages,  you  are  the  constitutional  judges; 
they  ought  however  to  be  estimated  in  a  great  degree  by  the 
opinicm,  which  you  entertain  with  regard  to  the  motives  of 
the  justice. 

The  jury  brought  in  a  verdict  in  favor  of  the  plaintiff 
mvu  HUNDRED  Doj4jjts  damages,  and  costs. 


BiTHK  et  at.  against  MTa^.  181^ 

January  29. 

A  Judgment  having  been  obtained  in  this  case,  a  Jleri .  ^^^^J^*^^ 
facias  was  issued  to  December  Term,  1811 ;  to  which  'Meviedaub- 
the  sheriff  returned,  «  levied,  subject  to  prior  executions.'' i^^ ^ **"*?-. 

•  *  executions    it 

Without  any  sale  of  the  property  levied  on,  or  any  further  is  incumbent 
proceedings  on  ihejierifacias,  the  plaintiff  issued  a  capias  ad  Sff^^p^i 
satisfaciendunif  returnable  at  the  next  March  term ;  by  vir-  a  Mie  of  ihe 
tue  of  wUch,  the  defendant  was  arrested.  FoThe'^'a^L 


sue  A  ca.  9U, 
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181£. 


'       Letvis,  for  the  defendant^  now  moved  to  quash  the  ca*  M« 

BuRK  et  al. 
iig-ttirut 

M'Fall.  lil^hcn  a  ca.  sa.  is  returned  **non  est  inventus^**  ^ji*f^  ^nay 

issue;  or  a  c(u  sa.  may  be  taken,  after  a  return  of  <^  nulla  hona*^ 
to  vkJLfa* :  soajl^fa*  ovca^sa.  pro  residue  may  issue;  but 
when  a  ^.yVi.  has  been  levied,  however  iuconsiderable  th6 
property  levied  on  in  proportion  to  the  debt^iio  ca.  8a«ean  le- 
gaily  issue,  until  it  JudiciaJly  appears',  that  the  plaintiff 's  debt 
was  not  satisfied. 

James  S.  Smith,  contra* 

The  broad  principle  of  law,  that  no  man  shall  have  th« 
benefit  of  two  executions  at  the  same  time,  is  the  only  on« 
which  the  Court  will  regard  in  the  pi*esent  instance  ;  therein 
nothing  to  prevent  us  from  taking  otU  two  executions  even  to 
the  same  terra.  Have  wc  received  any  heneJU  under  th^jt. 
jfft.  ?  this  is  the  simple  question^  and  it  is  incumbent  on  the 
party,  applying  to  have  the  ea.  sa*  quashed,  to  maintain  the 
affirmative  of  the  propositior.  The  return  to  the^.  fa.  ove* 
whieh  we  had  no  control,  shews  that  the  property  is  far  from 
being  unembaiTussed. 

Per  CuBiAtf. 

Hemp  hiUf  President^ 

The  Court  are  of  opinion,  tB'af  the^.jfo.  and  ccf<  so.  ought 
not  to  be  both  in  existenee,  and  in  operation  at  the  same 
time ;  the  first  should  be  disposed  of,  in  some  way,  before  the 
second  can  be  executed :  They  may  be  taken  out  togeth^ 
but  cannot  both  be  served.  Tbr  act  of  assembly  of  the  ISth 
of  April  1807,  does  not  alter  the  law  in  this  respect.  Not- 
withstanding that  act,  the  plaintiff  may,  at  his  peril,  issue 
a  ca.  sa.  in  the  first  instance.  When  a  Ji.  fa.  is  returned 
<<  levied,  subject  to  prior  executions,''  it  is  incumbent  on  the 
plaintiff,  before  he  can  issue  a  ca.  sa*  to  compel  a  sale  of  the 
property  levied  on^  in  order  to  put  a  judicial  teruination  to 
the  first  writ. 


DISTRICT  COURT,  &c.  i*5 

The  ea.  sa.  issued  in  tbis  case  must  be  quasbed.  1S12. 

Rule  to  shew  cause  why  the  to*  8a*  should  not  be  quash-  "~;    ""^ 
ed,  absolute.  etal. 

txgcdnst 


A 


Thomas  against  Hopkins.  *  February  15. 

Capiat  was  issued  on  the  twelfth  day  of  December  The  Court 
one  thousand  eight  bsndred  and  eleven,  returnable  to  ^rl^offa 
the  ensuing  March  term.     On  the  same  day,  and  before  the  rul^  ^or  arbi- 

tf&tion  which 

writ  had  been  served,  the  plaintiflTentered  a  rule  of  reference,  hi^a  been  en- 
pursuant  to  the  directions  of  the  act  of  Assembly  of  the  twen-  *f  "^^J:^-  * 
tleth  of  March  one  thousand  eight  hundred  and  ten«(a)  action,  com- 

Hapkins  and  S.  Shoemaker  (or  the  defendant  obtained  a  "^l^^^l^ 
rule  to  shew  cause  why  the  rule  of  reference  should  not  be  fore  the  writ 

. 1      jp  had  been 

struck  on.  served, 

They  contended,  that  the  action  was  not  entered,  within 
the  meaning  of  the  first  section  of  the  act,  until  the  return  of 
the  writ* 

To  discover  the  intention  of  the  legislature,  it  was  neees- 
sary,  not  only  to  examine  the  whole  tenor  of  the  act  under 
consideration,  but  to  advert  to  the  prior  Laws  on  the  subject 
of  Arbitrations.  By  the  second  section  of  the  act  of  one 
thousand  eight  hundred  and  six,  the  plaintiff  and  defendant, 
either  in  vacation,  or  term  time,  might  consent  ,to  a  rule  of 
Court  for  referring  their  cause,  in  all  cases  where  an  action 
had  been,  or  thei^after  might  be  depending  in  Courts  or  an 
amicable  suit  was  or  might  be  enteredm 

By  the  first  section  of  the  act  of  the  29th  Mareh  one 
thousand  eight  hundred  and  nine,  (b)  either  party  was  au- 
thorised to  enter  the  rule,  in  all  civil  actions  or  suits  Inrmgktf 
or  which  might  be  brought,  &e» 

Then  follows  the  act  of  one  thousand  eight  hundred  and 

{a)  Purdon'8  Dig.  12.  (ft)  Ibid  9 

Voi.  II.  No.  I.  T 
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.    i8*2«  .  fewt  wliioh  rieclares,  that  it  shall  and  may  be  lawful  fop  eU 

"  ^  Hiep  party,  &c.  to  enter  a  rule  of  reference  in  all  civil  suits 

«^<an««  ^^  actions  pending,  or  that  might  thereafter  be  brought* 
Hopkins.  g^  fj^,  ^\y^  ^^^g  do  not  materially  differ ;  and  it  is  plain  t<^ 

be  perceived,  that  the  words,  recited  from  each  of  them,  were 
intended  as  a  description  of  the  kind  of  action  that  might,  or 
should  be  the  subject  of  a  reference.  That  these  words  were 
intended  for  this  purpose  onli/,  is  further  apparent  from  the 
exceptions  that  afterwards  follt>w :  namely,  <^  excepting  ap- 
peals to  the  Register's  Court,  or  issues  directed  by  the  said 
Court/'  Experience  had  proved  that  these  appeals  and  is- 
sues  were  not  proper  subjects  of  reference. 

In  the  two  first  acts,  no  time  was  mentioned,  after  whieh 
the  rules  might  be  entered ;  it  was,  no  doubt,  to  remedy 
some  inconvenience  that  had  arisen  under  the  practice  of  the 
second  law,  that  the  act  under  consideration  proceeds  to  say, 
that  it  may  be  done,  <<  at  any  time  after  the  entry  of  suck 
suits  or  actions.  That  the  Legislature  were  aware  of  the 
distinction  between  bringing  a  stdt  and  entering  an  amicable 
O/ctionf  cannot  be  denied,  for  they  have  made  use  of  both  fix- 
pressions.  That,  in  all  cases  of  suits  broughtf  they  did  -  not 
consider  the  action  as  entered  until  the  return  of  the  wi4t^ 
may  be  collected  from  several  expressions  in  the  act. 

In  the  first  place,  in  the  11th  sec.  they  give  an  appeal  to 
the  court  in  which  the  cause  was  peitding  at  the  time  the 
rule  of  reference  was  entered.  Now,  whatever  doubts  may 
exist  as  to  the  meaning  of  the  word  **  entered^*^  there  is  none 
with  respect  to  the  word  <<  pending^**  which  implies  that  the 
cause  is  in  court ;  yet,  according  to  the  doctrine  contended 
for  by  their  opponent,  there  might  be  no  action  pmdtng'at 
the  time  the  award  was  made. 

In  the  next  place^  the  10th  section  authorises  a  judg- 
iient  to  be  entered  on  the  award ;  which  judgment,  though 
it  is  to  be  entered  by  the  Prothonotary,  is,  in  legal  contem- 
plation, the  act  of  the  Court;  and  cannot  be  pronounced^ 
liBtil  the  parties  are  judicially  before  them. 

Sergeant,  for  the  plaintiff,  said,  that  in  order  to  give  a 
fair  interpretation  to  the  act  of  Assembly,  it  was  not'  so  es- 
0^Atial  to  examine  the  words  used  by  the  legislature^  as  to 
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consider  the  design  of  the  whole  aet.    The  fraraers  of  this       1812. 
law  had  principally  in  view,  to  faeilitate  the  trial  of  caases,  — — — < 
so  as  to  enable  a  party  to  proceed  without  the  ageney  of  an       ag.uiutt 
attorney.    The  attainment  of  this  objeetf  required  the  aid     Ho*iiiNs. 
•f  the  Court  in  two  pai*tieulars  only.    First,  to  commence  tlie 
suit;  and  secondly,  to  enter  judgment  on  the  award;  and  both 
these  acts  the  Prothonotary  is  empowered  to  perform. 

In  England,  where  the  original  writ  is  purchased  out  of 
Chancery,  a  cause  cannot  be  said  to  be  depending  in  th« 
Common  Pleas,  until  the  return ;  but  here,  where  the  writ 
ii»!)ues  out  of  the  same  Court  to  which  it  is  returnable,  it  ia 
Us  pendens  from  the  time  of  the  purchase  of  the  writ.  The 
Court  having  possession  of  the  cause,  does  not  depend  upon 
the  return  of  the  writ,  but  upon  the  appearance  of  the  de- 
fendant ;  which  might  not  be  until  the  third  term ;  at  which 
time,  the  aet  of  assembly  says  the  rule  shall  not  be  entered* 
Thus  the  proyisions  of  the  law  might  be  wholly  defeated  bj 
I  refusal  of  the  defendant  to  enter  special  baiL 

In  the  ease  of  Hertzog  against  Ellis,  (a)  the  point  was 
decided:  at  the  time  that  ease  came  before  the  Supreme  Courts 
the  Legislature  was  in  session ;  if  their  meaning  had  been 
misconceived,  they  would,  no  doubt,  have  passed  a  supple 
meat  to  the  act. 

The  Rule  to  shew  cause  why  the  role  of  reference  should 
act  be  struck  off  was  discharged. 


Rule  discharged* 


fa)  3  BiiL  Rep.  209. 
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1812.  TouxGHusBAND  agaifidt  James. 

Inthe  settle-  ^^APTAIN  Georee  Younchusband  was  the  owner  of  the 
account  here«  V>l  British  Brig  Hero:  proposing  to  make  a  voyage  to  St. 
prUidpai*and  I^<>™*^gt>>  h®  applied  to  the  defendant,  John  James,  who  made 
his  agent,  the  him  advances  for  the  purchase  ofa  cargo.  Tor  which  he  (James) 
fc^edTor  cer-  ^^**  *®  ^  compensated  by  a  commission.  James  also  eaused 
tain  advances  various  insurances  to  be  made  on  the  vessel,  cargo  and  freight; 
have  been  ^^  advanced  some  of  the  premiums  and  held  all  the  policies 
made  in  ^8  security  for  the  eeneral  balance.  These  transactions  raised 

Enjriand.  •'    ,  ^  ,  .  .  ^^  .     ,^  ,       ,       'i- 

The  principal  s^n  account  between  him  and  Captain  Younghusband. 
waJtis^oMi.  '^'*®  Vessel  was  lost  on  the  voyage  and  captain  Young- 

ged  to  pay  husband  returned  to  the  United  States  and  soon  after  died* 

inlfin^rfand"™'  James  took  out  letters  of  administration.     When  he  settled 

they  never  his  administration  accounts,  he  charged  in  it  an  item  as  a 

reaiUyl,'  been  balanee  due  to  him  upon  his  private  account,  that  is  the  ac- 

paid.   At  count  before  mentioned. 

the  time  of 

the  allowance.  His  administration  account  was  referred  to  auditors^  who 
exchattee^be-  ^^^®  ®^  oourse  obliged  to  examine  and  settle  the  private  ac- 
tween  Bne-      count,  in  oitler  to  ascei*tain  ihe  balance  to  be  debited  or  cre- 

land  and  this      i*i    i  x     ^i  a   a 

country  was      «*^^"  ^^  ^^^  estate. 

about  par;  The  auditors  made  report  on  the  27th  January,  one  thou- 

considerably  ^and  eight  hundred  and  ten ;  and,  by  a  deduction  in  the 

t^nwhen  commission  charged  by  James,  brought  him  in  debt  to  the 

made  the  estate  of  captain  Younghusband  about  the  amount  of  his 

^^^^^^l[  deduction,  which  he  soon  after  paid. 

confirmed  Among  the  items  admitted  in  James's  account,  were  two 

refuses  uU  ^®^  ^®  payment  of  premiums  for  effecting  insurances  in  Li- 

low  ngthe  verpool,  as  follows : 

principal,  the 

a«inount  origi-  4bth  Mo.  30th,  1  SOT — ^To  amount  of  insurance  effected  in 
wUh^''nur^^^^  Liverpool  on  Brig  Hero     -     .    -     r     -   g  1353  40 

8th  Mo.  31 — ^To  amount  of  insurance  efiected 

on  Brig  Hero  and  freight,  in  Liverpool  1021  82 
Tliese  charges  of  premiums  being  allowed  in  James's  ae> 
count  and  his  claims  fully  satisfied,  the  representatives  of 
captain  Younghusband  became  entitled  to  the  policies  of  in- 
surance, for  efiecting  which  these  premiums  were  alleged  to 
have  been  paid.  James  accordingly  gave  them  an  order 
upon  Kathbone,  Hutches  &  Duncan,  his  agents  atLiver^iool^ 
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nho  had  effected  the  insurance.    Upon  presenting  the  order*       1812. 
the  agents  refused  to  give  the  iiolicies,  alleg^ng^  that  James  — — 
had  never  paid  them  the  premiums  of  insurance,  for  which        band 
he  stood  ehai^ed ;  and  was,  besides,  indebted  to  them  in  a      offairue 
considerable  balance  upon  their  general  account. 

The  representatives  of  captain  Younghusband,  in  order  to 
get  the  policies,  were  obliged  to  pay  Rathbone,  Hughes  & 
Duncan  the  amount  of  the  premiums*  which  they  did  in  June 
one  thousand  eight  hifkidred  and  eleven.  They  therefore 
claimed  from  James  the  amount  of  the  two  items  above  sta- 
ted, with  interest,  which  had  been  allowed  to  him  in  account 
by  the  auditors,  upon  the  supposition  that  he  had  in  fact  paid 
the  premiums. 

llie  items  above  stated  were  charged  at  the  rate  of  ex- 
change then  current,  which  was  about  par. 

Before  the  payment  in  June,  one  thousand  eight  hundred 
and  eleven,  exchange  had  fallen  very  considerably  below  par  $ 
and  on  this  difference  of  exchange  the  whole  question  arose. 

The  representatives  of  captain  Younghusband  claimed  the 
amount  charged  in  account,  with  interest ;  and  James  con- 
tedded,  that  he  was  only  bound  to  pay  the  amount  paid  by  the 
representatives  in  England,  at  the  now  current  rate  of  ex- 
change. 

The  cause  having  been  referred,  the  referrees  awarded, 
for  the  plaintiff  the  sum  of  two  thousand  five  hundred  and 
fifteen  dollars ;  being  the  amount  of  the  two  items  charged  in 
the  account,  with  interest  from  the  time  of  the  payment  in 
England. 

To  this  Report  the  defendant  excepted ;  and  after  a  full    . 
argument  on  the  question  by  Sei'geant  and  Binney  for  the 
plaintiff,  and  HaUotcell  and  Ilopkinson  for  the  defendant  the 
opinion  of  the  Court  was  delivered  by  Sommer,  assistant 
JudgCf  Hemfuux,  president,  being  absent,  as  follows  : 

When  the  representatives  of  captain  Younghusband  re- 
ceived the  order  from  James  for  the  policies  of  insurance  in 
the  hands  of  their  agents  at  Liverpool,  they  expected  the 
premiums  had  been  paid,  and  that  the  policies  would  be  deli- 
vered up  to  them,  without  having  any  thing  to  pay  on  their 
part.  Captain  Younghusband's  estate  had  been  charged  with 
the  premiums^  and  the  amount  allowed  to  James  in  the  set- 
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181S.      tlement  of  his  acmnnt  by  the.  auditors.    HafI  the  premiuniB 
^  been  paid  by.  James  before  his  account  was  audited,  there 
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BAniD  would  have  been  no  question  made  about  the  fall  of«xehaiig« 
at  the  time  he  gave  the  order  for.  the  policies;  or^  had  it  been 
known  by  the  representatives  of  captain  Younghusband  wheoi 
Ihey  received  the  order  from  James  for  the  policies,  that  the 
premiums  had  not  been  paid  by  him*  and  that  a  deductiom 
could  be  claimed  on  account  of  the  Call  in  the  rate  of  exchange 
Ijiey  might  have  provided  theipselves  with  bills,  and  so  have 
been  saved  from  loss.  But,  as  they  had  to  pay  the  premiums 
unexpectedly  in  England,  it  would  b^  hard  that  the  estate  oC 
captain  Tounghusband  sbould  lose  by  the  default  oMaoies. 
Besides,  this  money  is  now  wanted  in  America^  and  not  ia 
England ;  and  to  allow  James,  the  advantage  of  the  fail  in  the 
exchange  at  present,  would  be  giving  him  a  premiun^  for  hi^ 
default,  at  the  expense  of  the  estate  of  captain  Younghusband^ 
when  it  could  be  no  longer  benefited  by  bills  on  England. 

The  Court  are  therefore  oX  opinion  under  the '  eircum- 
9tanoe»  of  the  case,  that  the  award  of  the  referreea  should  be 
eenflrm^  and  do  a^ud^  accordingly* 


Beport  cQufirmed* 


Howard  against  M'Eowen. 
A9€irefacia9  ripHIS  was  a  scirc  facias  upon  a  claim  filed;  and  eame 

upon  A  me-  ■  m        -  ^ 

chanic'B  lien  J|[  bcforc  the  Court,  on  a  motion  for  a  rule  to  shew  cause 
Mti^  of  ""i^  ^hy  a  «^  ^ii  should  not  be  taken  off.  The  facts  were  these. 
mtn^iU,  follow  Howard  and  Wharton  furnished  to  the  defendant^  between  the 
the  contract ;  8th  of  August  one  thousand  eight  hundred  and  eight,  and  the 
,tf  one  of  sever-  gQ^j^  ^f  jyug  qq©  thousand  eight  hundred  and  nine,  a  quantity 

ought  to  join    of  lumber  which  was  used  in  the  construction  of  a  house  ia 

in  such  scire  ^ 

fkcias  brings 

the  action  alone«  the  defendant  may  take  advantage  thereof  upon  the  general  issue.  Where 
a  declaration  ir  in  itself  formttl^  the  Court  wiU  not,  at  the  moment  of  trial,  allow  a  new  and 
substantia  coynt,  changing  the  nature  ot  the  contro%'ersyt  to  be  added. 

QiMfe.  If  a  9cire  fadat  is  the  proper  remedy  to  recover  the  amount  of  a  mechanic's  bill 
vhen  the  lien  is  filed  within  two  years  from  the  OOQURencoD^i  ^'  ^le^tujdingi  but  «f^r 
six  months  from  the  time  of  the  debt  contracted. 
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Ihe  city  of  Fhilade]phta«  After  the  50th  of  Tune,  one  thov-  *^2 
sand  eight  hundred  and  nine,  the  partnership  of  Howard  and  ^^^^^ 
Whartbn  was  dissolved,  and  all  the  rights  and  dehts  of  the  firm  ^  agmiut 
were,  by  an  a>^ard  of  referees,  made  over  to  Howard.  On 
the  8th  of  Janualy  one  thousand  eight  hundred  and  ten,  a 
elaim  tftras  filed,  agreeably  to  the  Aet  of  Assembly,  against 
the  house,  in  the  construction  of  which,  the  lumber  was  em- 
ployed.   TPwo  object  ions  were  raised  at  the  trial. 

Firsts  as  the  claim  was  filed  after  six  months,  (alth  ough 
withiii  two  years  from  the  commencement  of  the  building) 
that  the  remedy  should  have  been  a  personal  action  against 
the  debtor,  and  not  si  scire  facias  on  the  lien. 

Secondly,  as  the  lumber  was  furnished  by  the  firm,  the 
lien  should  havo  been  filed  and  the  action  should  have  be^n 
brought  in  the  name  of  both  partners. 

Gireen^  for  the  plaintiff.  The  first  question  arises  undler 
tlie  lien  laws  of  one  thousand  eight  hundred  and  six  and  one 
thousand  eight  hundred  and  eight  faj»  The  first  division  of 
the  first  section  of  the  act  of  one  thousand  eight  hundred  and 
six,  enacts,  *^  that  every  building  shafl'lie  subject  to  the  pay- 
ment of  the  debts  contracted  for  materials  &c.  furnished  for 
constructing  the  same."  The  second  division  restricts  this 
liability  to  two  years,  but  with  two  exceptions^— first,  when 
an  action  has  been  instituted  ;  secondly,  when  a  claim  has  been 
filed,  within  six  months  from  the  furnishing  of  the  materials. 
The  fair  construction  of  this  act  is^  then,  that  the  mechanic 
hai^  a  lien  on  the  house  for  two  years,  at  all  events;  but  if  a 
suit  be  instituted,  or  a  daim  filed,  within  six  months  from 
the  furnishing  of  the  materials,  the  Ken  continues  forever. 
By  instituting  a  suit,  or  filing  a  claim,  within  thcf  six  months^ 
advantage  is  taken  of  the  exceptions  in  the  second  division 
•f  the  act,  which  limits  the  fielTto  two  years  ;  find  thus,  lets 
in  the  provision  of  the  first  division,  which  subjects  the 
building  to  the  Ben  forever.  After  the  passage  of  the  Act 
of  one  thousand  eight  hundred  and  sijtf  a  difficulty  aros^  at 
the  hsLT  as  to  the  proper  manner  of  enforcing  the  lien,  wh^re 
thert^  was  no  privity  of  contract  between  the  workmen  or 

(a)  Pardon's  Abridgement  345,  $4$. 
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i  8iS        material  men  and  the  owner  of  the  building.    The  aet  of  one 
— — — —  thousand  eight  hundred  and  eight  was  passed  to  remove  thisu 
^a^UrM^      difficulty ;  and  provides,    « that  the  person  having  a  claim 
M*Kow£N.    filed,  may,  at  his  election,  proceed  to  recover  it,  by  a  person- 
al action  againt  the  debtor,  or  by  a  scire  facias  against  the 
debtor  and  owner  of  the  house/*    The  objection  is,  that  a 
claim  cannot  be  legally  filed  after  six  months ;  and,  if  that 
period  elapses,  the  mechanic  is  driven  to  his  personal  action. 
Hut  both  the  acts  of  one  thousand  eight  hundred  and  six  and 
eight,  give  a  personal  action  against  tiie  debtor ;  and,  as  the 
action  of  the  first  act  is  expi^essly  limited  to  the  period  of 
six  months  from  the  time  of  furnishing  the  materials — the 
allowance  of  the  action  by  the  second  act  would  be  superflu- 
ous, unless  it  referred  to  a  period  after  the  six  months.     The 
personal  action  and  the  seirt  facias  are  made  cotemporaneous, 
«  may  recover  by  personal  action  or  by  scire  facias''^ — apd  as 
it  is  acknowledged,  that  a  personal  action  may  be  instituted 
;    any  time  within  two  years, — ^and  a  view  of  both  acts  shews, 
that  the  personal  action,  noticed  in  the  second  act,  must  refer 
to  a  period  after  the  six  months,  it  follows,  that  the  scire 
facias,  by  the  acknowledgment  of  the  defendant,  may  be  com- 
menced any  time  within  two  years;  and  by  the  construction 
of  the  two  acts,  after  the  six  months.    The  remedies  also 
eontinue  as  long  as  the  right;  and  as  the  scire  facias  is  the 
proper  mode  for  enforcing  the  lien,  the  lien  continuing,  at  all 
events,  for  two  years,  the  scire  facias  must  continue  for  the 
same  period.    The  driving  the  mechanic  to  his  personal  ac- 
tion would,  indeed,  be  defeating  the  very  intention  of  the 
Act,  which  was  to  make  the  house  a  security  for  the  debt : 
But  the  execution  on  such  personal  action  issues  against  the 
debtor,  and  such  property  as  he  may  have  at  the  time  of  the 
execution ;  and  not  against  the  particular  building  on  which 
the  work  was  performed,  or  for  which  the  materials  were  fur- 
nished, and  which,  in  the  mean  while,  may  have  passed  frona 
the  seizen  of  the  original  debtor.     Second  objection ;  as  the 
lumber  was  furnished  by  the  firm,  the  lien  should  have  Ijeen 
led  and  the  action  should  have  been  brought  in  the  name  of 
both  partners. — This  may  receive  two  answers. 
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First,  the  objection  would  have  been  ralid,  if  tbe  defeii-       1812. 
dant  had  availed  himself  of  it  by  a  plea  in  abatement :  but  ~; 

liOWAftO 

haying  pleaded  to  the  action,  he  cannot  now  give  it  in  evidence.  a^uiutt 
The  law  upon  this  subject  arranges  itself  under  three  heads. 
First,  in  all  actions  of  case,  if  one  of  two  joint  partners,  exe- 
cutors, or  assignees  of  bankrupts,  who  ought  to  join  to  bring 
such  action,  sues  seperately,  the  defendant  must  plead  the 
omission  in  abatement,  and  cannot  give  it  in  evidence  ffuj 
Secondly,  in  all  eases  of  joint  contract,  whether  by  writing  or 
by  parol,  ex  quasi  contractu,  if  one  only  be  sued,  he  must  plead 
it  in  abatement  fhj.  Thirdly,  it  is  laid  down  in  some  of  the 
books  of  practice  <<  That  with  respect  to  actions  ofassump- 
sitf  if  one  of  several  partners  brings  the  action,  the  defendant 
is  not  obliged  to  plead  the  omission,  in  abatement,  but  may 
take  advanU&ge  of  it  on  non  assumpsit.  Under  this  head,  it  is 
ai^ued,  that  the  present  action  is  classed ;  and  the  reason  of 
the  rule  assigned,  and  relied  upon  bythe  defendant's  counsel  at 
the  trial,  was,  that  the  contract  laid  is  the  declaration,  varied 
from  the  eontraet  proved.  But,  it  has  been  repeatedly  de-* 
f  ided,  that  a  variance  between  the  probata  and  the  alUgala 
is  immaterial — and  that  the  leaving  out  of  one  of  the  joint 
contractors,  does  not  vaiy  the  eontraet.  This  is  decided  by 
Be  Grey,  C.  J.  fej  on  the  ground,  that  the  contract  with 
partners  is  joint  as  well  as  several.  Dixon  vs.  Bowman  fdj 
was  an  aetion  against  two  defendants,  on  a  promissory  note. 
In  evidence,  it  appeared,  that  a  third  person  had  also  signed 
it :  it  was  objected,  that  this  was  a  variance.  But  the  Court 
said,  that  the  contract  praoed  was  the  same  as  that  laid.  So 
in  Evans  and  JLiewis  fej,  the  same  point  was  decided.  The 
rule,  thottf^  found  in  books  of  practice^  has  never  come  di- 
rectly before  the  Court  since  Rice  vs.  Shnte ;  and  the  cases 
Ml  whieh  the  rule  is  founded,  were  decided  at  a  time  when  it 
was  allowed  to^e  tn  evidence  the  non-joinder  of  both  defen- 

(a)  1  Salk.  Hep.  31,  290.    1  Modern  Rep.  102. 177.    1  Sidderfin  Rep.  430. 
6  Term  Rep.  766.  1  John.  licp.  471. 

(h)  5  Burr.  2611.  3  BUck.  696. 947.   1  Washington  9,  3  CRins  99,  WaUen 
en  Partnership  431. 

(c)  Abbot  vs.  Smith  2  Black.  Rep.  949. 

(c/)  Mich.  1771.  1  William'a  Satinderfl  291.  c.  d. 

(if)  id.  Easier  Term,  1794. 
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'1812.       dant  and  plaintifi;    But  Kiee  ys.  Sliute  deciding,  that  the 
—"""—"—"•  omission  of  a  defendant  must  be  pleaded  in  abatement,  there 

^ai^^  is  ^^  reason,  why  the  same  prineiple  should  not  be  applied  to 
M'Kow£N.  the  omissipn  of  a  plaintiif.  The  reasoning  of  the  Court  is 
equally  applicable  to  both ;  and  proceeds  upon  the  ground 
that  there  should  be  no  distinction  between  assumpsits  and 
torts,  in  which  last  it  has  always  been  held  that  omission  of 
partners  is  but  a  plea  in  abatement.  Lord  Mansfidd,  «<  I 
« think  there  is  not  any  necessity  to  bring  the  action  against 
<<  both  partners.  To  be  sure,  a  distinction  is  found  in  the 
**  books,  between  torts  and  assumpsits.  Many  nansuUss 
**  much  vexation,  and  great  hinderancc  to  justice  have  been 
<<  occasioned  by  this  distinction.  All  contracts  with  part* 
<<  ners  are  joint  and  several ;  every  partner  is  liable  to  paj 
« the  whole ;  in  what  proportion  each  should  contribate» 
<>  is  a  matter  merely  among  themselves  :  It  Ib  cruel  to 
**  turn  a  creditor  round  and  make  him  pay  the  whole  costs  of  a 
«<  non  sniti  in  fkvor  of  a  defendant  who  is  certainly  Uahle- ta 
<<  pay  his  whole  demand"  fa  J.  The  distinction  between  torts 
and  contracts  is  done  away  (hj.  So  also  the  language  of 
Levi  Kenyan  in  Sedgwprth  vs.  Qverend  f  cj.  An  mithority 
directly  s^t  war  with  the  rule,  is  likewise  to  b^  (oiind  in  Com. 
Dig.  f  d^.  <<  If  one  joint  tenant,  or  one  jo%nlt  merehmt  irings 
th^  actioth  and  it  is  not  pleaded  in  abatement^  no  advantage 
shall  be  taken  of  it  in  evidence." 

As  the  rule  then  is  not  grounded  on  the  prineiple  relied  on 
by  the  defendant's  counsel,  and  is  hostile,  at  opoe,  with  the 
reasoning  of  the  Courts  and  an  express  decision,  so  also,  is  it 
inconsistent 

Fir9t,  MTith  Justice.  <<  In  Jietione  juris  emgjatit  oijm- 
tas.**  The  forms  of  the  law  should  never  work  an  injjury  ; 
l^ut  substantial  injni^  is  inflicted  on  the  plaintiff  by  not  al- 
Iqyfing  hm,  after  issue  jpined,  to  proceed  upon  the  merits  of 
the  cause,  but  defeat  him  at  the  threshold,  upon  a  mere 
^ijitter  of  form*  No  advantage  accrues  to  the  defendant. 
In  trutli  and  honesty  he  owes  the  debt  to  Howard  |  a  contract 

(«)  Burr  2613.  (c)  6  Term  Rep.  279. 

(4)  Wellington  Rep.  9,  {d)  Abatement  (E.  13.) 
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wkh  partAertf  is  several  as  well  as  joiat ;  and  a  payment  to       1812* 
Howard  would  completely  disekarge  the  debt ;  for  a  payment  ~ 
to  one  partner  is  a  good  plea  against  a  reeoveiy  by  the      a^atnu 
other  CaJ.  M'Kow.k. 

Secondly,  With  Conyenience.  There  wus  a  period  when 
the  defendant  might  have  taken  advantage  of  the  omission. 
If  he  had  pleaded  it  in  abatement^  the  plaintiff  would  have 
known  what  he  had  to  encounter  at  the  trial ;  he  might  have 
shewn  the  death  *of  his  iiartner,  which  would  have  vested 
him  with  the  right  of  sueing  alone  fbj.  But  the  defendant 
joins  issue  on  the  right ;  and  when  the  plaintiff  is  attending 
with  his  witnesses  to  establish  the  right,  at  this  late  sea- 
son, he  urgies  a  plea  of  which  the  plaintiff  was  ignorant, — a 
plea  of  form,  and  one  which  can  be  of  no  advantage  to  him^ 
but  the  advantage  of  delay. 

Thirdly,  With  the  nature  of  pleading.  Every  subsequent 
plea  admits  that  there  is  no  foundation  for  the  preced- 
ing fcj.  After  a  plea  in  bar,  as  at  present,  the  defendant 
eannot  plead  in  abatement,  unless  for  matter  arising  after 
the  eommeneement  of  the  suit  ^dj.  The  defendant  here  has 
pleaded  to  the  declaration^  but  it  would  be  nugatory  to  plead 
to  the  matter  of  a  Count  where  it  is  affirmed  that  the  plain- 
tiff has  no  capacity  to  sue.  This  objection  merely  defeata 
the  present  proceeding,  but  docs  not  shew  that  the  defendant 
IS  forever  concluded,  whidi  is,  exactly,  the  definition  of  a 
pL^a  in  abatement  fdj.  Non-Joinder  of  partners,  is  a  plea 
not  founded  on  the  merits  of  the  oause,  but  on  the  form  of  pro- 
ceedioB:,  per  Lord  Mansfield^^eJ.  But  matter  of  form  is  for 
the  advantage  of  the  defendant,  and  an  exception  to  form  can 
never  be  taken  but  ift  abatemfmt  and  if  the  defi^adant  n^ects 
(0  lake  his  (»weplion  at  the  beginning  of  the  Buit»  he  is  sup- 
posed to  have  iva&vtd  it  {fj^ 

Foivlfely,  With  p»liey  and  the  Aets  of  Assembly.  <<  Inter- 
ett  reifMUett  ut  sit  finis  VHmm  ;**  bat  olgectmis  such  as  this^ 
lend  to  awnkipUeity  of  suitsy  and  instead  of  endiQg,  ppsolons 
ttem*    At  all  eventS)  the  Count  may  be  ameadNi  un^er  th^ 

(a)  Wash.  Bep.  79.  (<0  Id.  434. 

(&)  Carthewfi  Rep.  170  Ld.  Ray.  Rep.  340.  («)  5  Bur  2614. 

(O  Cbitty  mi  Fleadins  426.  (f)  K^f%  Convtct.  Rep.  SS. 
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1812.      Aet  of  March  theSist^  one  thousand  eight  hundi^  and  six, 
jj  which  desePTes  to  be  styled  omnipotent,  a  title  given  ("a J  to  the 

affoinat  ,  Statuto  of  Jcofails  of  17.  Char.  2d.  A  bill  in  equity  may  be 
MKowsN.  amended  at  any  time  for  the  special  purpoae  of  adding  ne- 
eessary  parties  fhj.  But  the  Aet  of  Assembly  is  bottomed 
on  the  broadest  prineiples  of  equity,  and  the  present  ease  is 
embraced,  in  erery  respect,  by  the  provisions  of  the  Aet ;  it 
is  an  objection  of  form  and  not  of  substance  \  no  injustice  is 
done  to  the  defendant;  and  in  such  case,  the  single  quesiion 
i«,  <<  Will  the  amendment  tend  to  the  furtherance  of  jus- 
tice ?^ Y^J  '^^  ^^^^  ^^^»  under  which  the  objection  is  taken, 
is,  with  reference  to  former  decisions  and  the  principles  of  tlio 
law,  termed  « incongruous^  by  Watson  (dj  and  its  proprie- 
ty and  justice  are  controverted  by  Serjeant  Williams,  with 
a  foree  of  reasoning  not  to  be  withstood  fej. 

Secondly,  the  action  is  properly  brought  in  the  name  of 
V  Howard  alone ;  for  although  the  materials  may  have  been 
furnished  by  the  firm,  yet  the  present  suit  is  not  grounded  on 
the  original  transaction,  but  on  the  lien,  which  has  changed 
the  nature  of  the  debt.  A  lien  is  an  additional  security  given 
by  the  law  to  him,  who,  at  the  time  of  laying  it,  holds  the 
debt.  It  is  analogous  to  giving  a  mortgage  for  a  book  debt. 
In  sueh  ease,  the  scire  fa^cias  would  issue  in  the  mtme  of  the 
mortgagor,  without  any  reference  to  the  parties  to  the  ac- 
count. Howard,  at  the  time  of  entering  this  lien,  possessed 
the  debt ;  and  between  him  and  the  terre  tenants  it  was  a  new 
,  transaction.  Besides,  the  only  reason  for  which  the  plaintiifs 
are  joined,  is,  because  they  have  a  joint  interest  (^J ;  but  in 
this  transaction  Wharton  had  no  interest ;  and  to  have  joined 
him  in  the  action,  would  have  been  admitting  his  claim  .to  a 
portion  of  what  was  to  be  recovered ;  and  thus  we  shoald 
have  suflered  a  loss  vntbout  possessing  a  remedy. 

Bradford,  for  the  defendant,  contended  on  the  first  p6int, 
that  this  «uit  being  a  scire  facias,  on  a  claim  filed  after  the 
expiration  of  the  six  months  from  the  furnishing  of  the  ma- 
terials ;  and  more  than  two  years  having  elapsed^  eompdting 

(a)  1  Vcntrii  100.  (d)  Wat0Ofi  on  Partnership  339. 

(b)  J.  Bacon't  Abrt,  170.  (e)  Vide  William'a  Sounders  291. 

(c)  Tilg4unui  C.  4. 1.  Bin  3^.  (f)  Brekes  Abtidg.  Tit.  Joinder. 
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from  the  coimneneeineiit  of  the  building  to  the  time  of  trials       1812. 
it  eould  not  be  maintained:  _— __ 

Virst*  Because  the  lien  law  does  not  eontemplate  the  ^umt 
filing  of  a  claim  after  six  months  from  the  time  of  fdrnishing  H'Kowxn* 
the  materials;  and  t]iiii%eire  facias  heing  fbimded  on  a  claim 
file4  after  that  period,  fails  with  the  claim.  The  act  of  one 
thousand  e^ght  hundred  and  six«  provides,  that  the  debt  shall 
not  eoatioue  a  lien  longer  than  two  years,  unless  an  action  is 
instituted,  or  a  claim  is  filed  within  six  months  :  and  the  fi- 
ling of  a  claim,  at  any  other  time,  or  in  any  other  mode,  is 
not  mentioned  or  allowed  in  the  act.  The  act  of  one  thousand 
eight  hundi*ed  and  eight,  when  it  mentions  a  claim,  uses  this 
language :  <<  A  claim  filed  ngreeabhj  to  the  pravwimB*'  of  the 
former  aet^  thus,  not  enlarging  the  powers  of  the  former 
act,  nor  giTing  any  reason  for  the  argument  of  the  plaintiff, 
that  another  mode  or  longer  time  for  filing  claims  was  within 
the  contemplation  of  the  Legislature,  at  the  time.of  the  pas- 
sing of  this  act. 

Secondly.  The  law  does  not  give  a  lien  upon  the  building, 
but  for  two  years:  and  therefore,  even  if  the  law  allowed  the 
filing  of  the  claim,  after  the  six  months,  the  duration  of  the 
lien  could  not  thereby  be  extended  beyond  two  years ;  and  ' 

consequently  upon  such  a  claim,  the  trial  must  be  had  and  the 
judgment  executed  within  this  period;  for  otherwise,  the  lien 
would  be  prolonged  beyond  the  limit  prescribed  in  the  act. 
This  scire  facias,  then,  having  issued  on  a  claim  filed  after 
the  six  months,  althou^  within  two  years,  yet  aU  the  pro- 
ceedings under  it  not  being  eompleted  within  that  period ; 
the  trial  occurring  after  a  lapse  of  that  time,  it  follows, 
that  the  claim  having  ceased  to  be  a  lien,  the  scirt  facias 
being  founded  upon  it,  should  cease  with  it.  ^ 

On  the  second  point*  It  is  not  pretended  to  say  what 
the  law  ought  to  be,  but  what  it  is. 

If  the  law  were  doubtful,  arguments  on  its  justice,  eon- 
▼enicnce  and  polioy,  would  have  weight;  but  it  is  sufficient 
-  for  the  defendant  that  <«  ita  lix  seripta  est.**  Vy  the  plaintiff's 
own  shewing,  it  iq^pears  that  there  is  a  marked  distinction, 
between  torts  and  assumpsits  ,*  and  that  in  the  latter  case  ad- 
TUtage  need  not  be  taken  of  the  omission^  in  abatement;  but 
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±812.      t&at  it  mmy  be  ^yen  in  evidence.    Ev«n  Sergeant  WiUiaBit 
acknowledges  the  existence  of  the  rule,  while  he  endeavourt 


^^^t^     to  prove  its  absurdity.    The  single  authority  which  denies 
M'Kowxv.    the  rulOf  is  to  be  found  in  Comyn's  Digest,  but  that  is  not  sup- 
ported by  the  eases  cited;  and  is  expi0sly  denied  in  the  sub- 
,  sequent  sentence. 

Oreeitf  in  reply. 

The  filing  of  claims  after  six  months  is  accordant  to  the 
universal  practice  of  the  bar ;  and  the  objection,  that  if  the 
act  allows  such  filing,  it  also  requires  that  the  action  founded 
upon  such  claim  should  be  completed,  in  all  its  proceeding's 
within  two  years,  is  repugnant  to  tlie  principles  of  law  and 
reason.  The  law,  when  it  limits  the  period  within  which  suits 
maybe  brought,  never  regards  the  termination,  but  the  eom- 
mencement  of  the  suit,  to  know,  whether  a  compliance  has 
been  made  with  its  provisions.  Tlie  suing  out  of  a  writ  will 
save  a  bar  of  the  statute  of  limitations.(a),  A  suit,  al- 
though informally  or  irregularly  commenced,  will  have  the 
cfiect  of  preventing  the  operation  of  the  statute.(6)  If  a 
suit  be  commenced  within  the  time  of  limitation,  and  it  be 
removed  after  the  expiration  of  it,  to  Westminster,  by 
Habeas  Corpus^  although  the  Habeas  Corpus  is  the  proper 
commencement  of  the  suit,  in  the  Court  above,  yet  the  plea 
of  the  statute  is  no  bar.(c)  And,  even,  where  the  writ  and 
declaration  disagree,  it  is^nly  necessary  to  enter  the  conti- 
nuances, to  prevent  the  bar  of  the  statute ;  and  in  this  way 
the  suit  may  be  continued,  after  the  expiration  of  the  time 
prescribed  by  the  statute,  even  for  seven  years.(d)  If  the 
law  had  regard  to  the  termination  of  the  action,  an  unprin- 
cipled defendant  might,  by  aKfuI  delays,  defeat,  in  many  in- 
stances, his  creditor,  as  well  as  the  provision  of  the  law  for 
the  limitation  of  actions. 


(a>  4  BMxm's  Mhtidg.  491       (b)  \hii.  483.         (e)  flUd.  48t. 

{d)  IXIiU.itop'  411,414. 
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Per  Curiam. 


HemfhiUr  President. 
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As  to  the  seeond  point,  tbe  9cire  fojtias  necessarily  fol- 
lows the  nature  of  the  contract ;  and  the  plaintiff's  must  be 
the  same  as  if  a  personal  action,  in  ojMumpriif  had  been  instir 
tnted. 

The  distinction  between  actions  of  assumpsiU  and  actions 
of  tort  is  well  settled.  In  asmm/pmi^  if  one  only  of  several 
persons,  who  ought  to  join,  brings  the  action,  the  defendant 
may  take  advantage  of  it  on  ncn  assumfriti  but  in  actions  of 
tort,  it  must  be  pleaded  in  abatement.  The  learned  author  of 
the  Notes  to  Saunder's  Reports,  acknowledges  the  settled  dis- 
tinction and  the  universality  of  the  rule;  although  at  the 
same  time  he  questions  its  propriety. 

With  regard  to  the  declaration,  it  If  formal  in  itself;  and 
to  permit  a  new  and  substantive  count  to  be  add^  at  the 
moment  of  trial,  would  often  essentially  change  the  nature 
of  the  controversy,  and  be  pregnant  with  many  inconveni- 
ences ;  it  cannot  with  proprie^  be  granted  under  the  act  of 
AMembly. 

The  Court  say  nothing  as  to  the  operation  of  the  claim 
Sled  m  the  name  of  o«e  of  two  partners,  nor  do  they  give 
aay  opinion  upon  the  other  points  diseussed.'* 

liCt  the  Rule  be  discharged. , 

Rule  discharged. 


♦  Vide  port  C«rneltai  tgiinst  UMer. 


CASES 


IN  THE 


Court  of  Common  ^Uns 


or 


DAVPnm  coujrrr. 


9 
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lSi2.  ^         HuBBR  against  Shabck. 

Replevin  will  TN  an  action  of  debt  of  Seyler  against  Ltttz»  the  plaintiff 
▼!w^of  the^  JL  reeoTeredy  and  issued  execution*  on  whioh  thirty-six  acres 
'^^df  1^'^va    ^'  S^"  '^^  ^^^  gi'ound  were  sold  bf  the  SheriflTf  as  the  prO' 
on  fa  d  gold  by  pcrty  of  Lutz,  and  purchased  by  Sharck^  the  defimdant  in 
eil^uUmT      ^^^^  replevin  suit     After  Sbarck  had  rei^  the  grain» 
Huber^  who  claimed  the  grain  as  his  property^  brought  the 
present  suit  for  the  grain.    Sharck,  at  the  service  of  the 
writ    gave    bond  to  the  Sheriff;    and    on   the  third    ^ 
March  one  thousand  eight  hundred  and  seven^  put  in  his  plea 
to  the  suit  of  «  properfy  in  himself  J*    On  the  4th  of  Decem- 
ber one  thousand  eight  hundred  and  sereny  Lairif  for  the 
Plaintiff^  Huber,  moved  to  quash  th»^  replevin^  as  violating  the 
law  of  the  3d  of  Aprils  one  thousand  seven  hundred  and  m- 
venty-nine.(a) 

Hapkiiis,  against  the  motion  made  two  points : 

■ 

(a)  Furdon's  Di|^.  2SU 
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« 

1st.  Sapposing  this  case  to  be  within  the  act  of  Asseln- 
hly,  the  motion  to  quash  should  hare  been  made  at  the  return 
of  the  writ.(a) 

The  motion  must  be  at  the  first  Court.  By  the  follow- 
ing elause  of  the  law,  <<  at  any  time  after  the  sercicef  by  the 
Court  to  which  thi8  wyit  is  returnable,^'  it  was  intended  to 
authorise  the  quashing  of  an  iUegal  repleyin  at  any  adjourn* 
ed  Court)  provided  one  was  held  between  the  serviee  and  the 
i*egular  term  of  the  Court.  And,  moreover,  by  the  words^ 
<<  Court  to  which  the  writ  is  returnable,*^  is  meant  the  term  to , 
whieh  it  was  returnable. 

£ndly.  The  act  was  made  to  exempt  ofiieers  from  a  mul- 
tiplteity  of  suits,  in  performing  the  duties  of  their  offices^ 
bat  not  to  prejudice  the  rights  of  any  person;  and  in  this 
sase,  although  the  law  prohibits  Lutz  from  replevying  the 
goods,  either  in  the  sheriff's  hands,  or  in  the  hands  of  the 
vendee  of  the  sheriff,  it  does  not  prohibit  Huber  from  replevy* 
iiig  them  when  in  possession  of  the  vendee,  €harek.(b) 

The  law  does  not  prevent  a  replevin  against  the  first  plain- 
tiff,  as  in  this  ease,  against  Seyler,  who  procured  the  tak- 
ing of  Huber's  property.  The  sol^  object  of  the  law  was^ 
that  executions  might  be  executed  sind  the  property  levied  911 
sold.*  By  the  construction  here  put,  this  object  is  effected 
and  the  rights  of  all  persons  preserved. 

Replevin  most  lie  against  the  vendee  of  the  sheriff,  or 
against  the  plaintiff  in  the  execution  5  for  the  right  of  indivi- 
duals to  the  possession  of  the  specific  property  should  not  be 
nimeeessarlly  infringed.  An  action  of  trespass  is  often  in- 
adequate ;  for  the  property  might,  to  him,  be  inestimable  in 
amount,  whilst  the  intrinsic  value  might  be  trifling.  Beple- 
vln  will  not  lie  against  the  sheriff  in  any  case ;  neither  by  the 
defendant  whose  goods  are  taken ,  nor  by  a  third  person  who 
may  claim  the  property  :  •  but  third  persons  may  have  re- 
plevin against  the  plaintiff  in  the  execution^  or  against  the 
vendee  of  the  sheriff. 

(a)  1  Ball.  Rep.  142.    Ibid  156.    1  Browne's  Rep.  95. 
(6)    AddUon  Rep.  301.    1  Str.  Rep.  567, 
*  Qu£aE.    If  this  be  the  object  of  law,  can  the  precedtnfT  sentence 
becotreot?  that  is,  would  Huber  have  been  allowed  to  bring  a  replevin 
againat  8eyler  I    Would  not  su«h  a  replevin  bave  prevonted  tbe  sale  i 

[RirojtTXR. 
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.^       Laird,  for  Defendant. 

lirBBR 

SuARCK  First.  By  the  law  such  replevins  are  declared  void,  and 

therefore  all  proceedings  are  so  too,  and  the  motion  is  never 
too  late.  The  words  <'  at  any  time  after  the  service^  &e.  to 
the  court  to  ichichretumahl^^  means  the  court  having  juris- 
diction, as  in  this  case  it  means  the  com  *  of  Common  Pleas ; 
and  the  words  ^*  at  any  time^'  authorise  the  motion  at  any 
time  during  the  continuance  of  the  suit. 

Secondly.  It  cannot  he  the  sole  object  of  the  law  to  pris 
vent  an  interruption  of  the  sale ;  for  if  it  were,  then  a  de- 
fendant, whose  goods  are  taken,  might  have  a  replevin  against 
the  vendee  of  the  sheriff!  The  act  extends  to  aU  eases  of 
replevin  for  goods  taken,  in  exeeution,  as  well  when  brought 
by  the  defendant  in  the  execution,  as  by  third  persons ;  for 
the  words  are  «  the  owner  of  goods  taken  tn  execution  shall 
not  have  replevin.^*  Huber  issues  his  replevin  as  owner  i  and 
for  goods  tahen  in  execution^  it  is  therefore  void. 

a 

Per  Curiam. 

Franklin,  President. 
« 

This  was  a  replevin,  for  a  quantity  of  grain,  returnable  to 
September  Term,  one  thousand  eight  hundred  and  six. 
The  defendant  claimed  the  property  and  gave  bond.  On  the 
third  of  March  one  thousand  eight  hundred  and  seven,  he  filed 
the  plea  of  <<  property  $"  the  plaintiff*  replied  «  property  in 
himself.''    Issue  was  joined  and  a  rule  for  trial  granted. 

The  facts  of  the  ease  appear  to  be  these :  an  execution 
was  issued  by  Peter  Seyler  against  Henry  Lutz,  under  whieh 
the  grain  mentioned  in  the  repleviii,  and  then  growing  in  the 
ground  of  Henry  Lutz,  was  levied  on  and  sold  to  the  defend- 
ant, Sharck.  The  whole  crop  was  claimed  by  George  Hu* 
ber  in  virtue  of  a  lease  made  to  him  prior  to  Seyler's  execa- 
tion.  W' hen  the  grain  became  ripe,  part  of  it  was  eiit  and 
carried  away  by  George  Huber,  and  the  remainder  by  the 
defendant  Abitiham  Sharek.    For  that  part  of  the  crop 


Sharok. 
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whkh  eame  into  the  possession  of  Abraham  Sharcky  this       1812. 
replevin  issued.    On  the  4th  of  December,  one  thousand       „ 
eight  hundred  and  seTcn?  a  rule  was  granted  by  the  eourt,  at      agmmt 
the  instance  of  the  defendant,  to  shew  cause  why  the  reple- 
Tin  should  not  be  quashed. 

It  was  urged  by  the  counsel  for  the  defendant,  that  this  re- 
plevin being  issued  for  goods  taken  in  execution,  was  contrary 
to  the  provisions  of  the  act  of  assembly,  of  the  29th  April,  one 
thousand  seren  hundred  and  seventy-nine,  and  therefore  void.' 
On  behalf  of  the  Plaintiif,  it  was  contended,  that  this  act  had 
relation  only  to  goods  while  in  the  hands  of  the  officer  by 
whom  they  were  levied  on,  or  taken,  and  did  not  extend  to 
the  case  of  a  vendee  or  other  person  into  whose  possessi<m 
they  may  have  come  since  they  were  levied  on  and  sold. 

Some  veiy  respectable  writers  on  the  English  law-  (a) 
have  said,  that  the  remedy  by  replevin,  was  confined  to  the 
ease  of  an  unlawful  distress ,-  but  that  opinion  has  been  since 
considered  as  unwarranted  by  authority;  and  it  is  now  held 
that  replevin  will  lie  for  any  unlawful  taking  of  a  ebattd, 
without  reference  or  limitation  to  a  distress.  (&)  In  Pang- 
bum  against  Patridge,  (c)  it  is  said  by  Judge  Tan  Ness,*  in 
delivering  the  opinion  of  the  Court,  that  if  the  question  be 
considered  upon  principle,  it  is  proper  that  this  action  should 
be  maintainable^  wherever  there  is  a  tortious  taking  of  a  chat- 
tel out  of  the  possession  of  another.  In  Weaver  against 
Lawrence,  (d)  it  was  decided,  that  there  are  no  replevins 
ia  Pennsylvania  either  under  the  statute  of  Marlbridge  er  at 
Common  Law,  but  only  under  the  act  of  one  thousand  seven 
Jmndred  and  five,  which  directs,  that  <<  it  shall  be  lawful  for 
the  Justices  of  each  county  to  grant  writs  of  replevin  in  all 
eases  whatsoever  where  replevins  may  be  granted  by  the  laws 
of  England,  taking  security  as  the  said  law  directs ;  and  ma- 
king them  returnable  to  the  respective  courts  of  Common 
Pleas  in  the  proper  County,  there  to  be  determined  aoeordiag 

(a)  3  Blk't.  Com.  145, 147.   Co.  litt  145.    (c)  2  Crompt  pnct.  722; 
1  SeU.  240. 

(5)  7  John's  Rep.  140.   1  Behoales  iUid  Lefroy  327. 

(c)  7  Johns  Bep.  140.  (d)  1  DaU.  Bep.  156.] 
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1812.  ,     Iaw/'(a)    In  the  same  case^  it  upas  adjudged,  that  a  repleyiii 
.  lies  in  Pennsylvania,  wherever  a  man  claims  goods  in  the 
a^edtist       possession  of  another. 

Sharck.  Upon  the  general  right  to  the  benefit  of  a  replevin,  the 

•  Common  Law  of  England  has  imposed  this  restriction,  that  it 
shall  not  be  granted  for  goods  taken  in  execution  orbydb- 
tress  upon  conviction  before  a  magistrate.  The  executing  a 
replevin  in  such  a  case,  would  be  considered  as  a  contempt 
of  Court,  because,  by  every  execution  the  goods  are  in  the 
custody  of  the  law.  The  law  ought  to  gnard  them ;  and  in 
the  language  of  the  books  it  would  be  troubling  the  execution 
awarded^  if  the  party  on  whom  the  money  was  to  belevied, 
should  take  back  the  goods,  by  a  replevhi.(6) 

This  principle  of  the  Common  Law  has  been  incorporated 
into  our  act  of  Assembly  of  the  29th  of  April,  one  thousand 
ficven  hundred  and  seventy-nine.    After  reciting,  that  writs 
of  replevin  had  been  granted  and  issued  for  goods  and  chattels 
taken  in  execution,  and  for  fines  and  penalties  legally  incurred 
and  due  to  the  Commonwealth,  to  the  delay  of  public  justice, 
and  to  the  great  vexation  of  the  ofiicers  concerned  in  takiAg 
and  levying  the  same,  it  proceeds  to  declare,  that  all  writs  of 
replevin,  issued  for  any  owner  of  goods  or  chattels  taken  In 
execution  or  by  distress  or  otherwise  by  any  sheriff,  naval 
olBcer,  city  or  county  lieutenant,  constable  or  collector  of 
public  taxes,  or  other  officer,  acting  in  their  several  offices 
under  the  authority  of  this  state,  are  irregular,  erroneous  aiid 
.  void,  directs,  that  they  shall  be  quashed,  that  treble  costs 
shall  be  awarded  to  the  defendant,  and  authorises  the  Court  to 
order  an  attachment  against  the  clerk  who  knowingly  makes 
oat  the  writ. 

This  act  does  not  appear  to  us  to  enlai^  the  provisions 
of  the  common  law  ^  and  the  reason  on  which  it  is  expresfljr 
^  g^unded^  namely,  <<  to  prevent  the  delay  of  public  justice, 
and  the  vexation  of  the  officer  concerned  in  the  levymg  of 
executions,  and  the  coUectioii  of  fines  and  penalties  due  to 
the  commonwealth,"  applies  in  its  utmost  latitude  to  the  in- 
terdiction of  replevins  for  goods,  only  while  they  reinain^  in 

(a)  1  St.  L.  Smith's  Ed.  44.  Dall.'^Ed.  59. 

(b)  Gilb.  Rep.    %  Dub.  Ed.  p.  122—^.    1  Barnard,  B.  B.  110.    2  8tr. 
1U4.    WUiea'a  Bep.  673  N.  B. 
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the  custody  of  t)ie  officer,  under  the  seizure,  and  cannot  be 
construed  to  extend  to  the  case  of  goods  afterwards  coming 
into  the  hands  of  a  purchaser.  The  iacouTenience  which 
"would  unquestionably  i^csnlt  frdm  permitting  replevins  to 
issue  in  the  first  of  these  instances,  would  not  exist  in  the 
other.  A  yendee,  at  sheriff's  siale,  stands  in  the  place  of  the 
defendant  in  the  execution;  he  acquires  no  better  title  to  the 
property  sold,  than  the  defendsQit  himisetf  had;  and  the  ser- 
vice of  a  replevin  upon  him,  occasions  no  delay  of  public 
justice,  nor  does  it  produce  trouble  or  vexation  to  any  pub- 
lie  officer  in  the  execution  of  his  office.  With  respect  to 
the  suggestions  thkt  a  (Hirty,  though  deprived  of  his  rq;»levin, 
may  still  resort  to  an  action  of  trover  or  trespass,  it  may  be 
remarked,  that  in  those  forms  of  suit  he  could  recover  only 
damages  ,*  and  we  see  no  eausei  for  precluding  him  from  the 
only  remedf ,  by  which  he  may  be  enabled  to  recover  an  arti'- 
ele  of  property  more  valimble  in  his  estimation,  than  any 
amount  in  damages,  which  a  jury  might  think  proper  to  give 
him. 

It  was  also  ui'ged  on  the  part  of  the  plaindff  in  Ais  cause^ 
that  whatever  weight  there  might  be  in  the  defendant'?  ob- 
jection to  the  form  of  action,  he  conld  derive  no  benefit 
iVom  it;  in  consequence  of  his  omission  to  bring  it  ibrward  in 
due  season.  The  senfimetits  Which  have  been  expressed  by 
the  eoilrt  on  tlie  principal  question,  render  it  Unnecessary  to 
deliver  any  opinion  upbn  this  pcSnt. 

'We  therefore  think,  that  the  exception  to  the  {AaintifPs 
suifhas  not  been  sustained ;  and  the  rule  to  shew  eaus^,  w|iy 
the  "re^tevb  shbiild  not  be  qtiaslied^  is  ordered  to  be 
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WisTAR  again4tt  Waxkbb. 
CTION'  on  the  case,  in  the  names  of  John  Wistar  and 


John  M*  Priee,  surviying  partners  of  William 


The  nominal 
plaintiflr,  in  an 
action  brought 

for  a  book  ac-  deceased,  to  the  use  of  Charles  Wistar  against  Sarah  Wal- 

SS'bc^n'Lia  ker,  executrix  of  John  Walker  deceased. 

jde.  Mid  for  a        pieas*  tum  asswmmt,  non  assumpgit  infra  sex  annoSf  and 

▼alunble  con-  '        ,.       .  .oi  i-xj- 

sideration,  as-  payment;  replications^  assumpsit  &c*  and  non  solvit  and  issaes. 
?Kti^^^^^  Before  Ae  suit  was  brought,  John  Wistar  and  John  M. 
brought,  was  Price,  tona  JldCf  and  for  a  yaluable  consideration,  assignra 
^J^ifnt  wit-  the  account  on  which  the  suit  w^s  brought,  to  Charles  Wistar. 
fieea,  though  John  Wistar  was  offered,  and  admitted  as  a  competent  wit- 
that  the  as-  ness  to  prove  an  acknowledgment  of  tlie  tesrtator,  John  Wal- 
^'^^"^"th'^  ker  in  his  life  time,  in  order  to  prevent  the  operations  of  the 
imentioi  to"  statute  of  limitations ;  the  Court  reserved  the  point,  with 
fOT  hiftest^^  liberty  for  the  defendant  to  move  for  a  non  suit,  which  was 
mony.  now  donc. 

At  the  trial,  the  witness  said,  that  he  was  not  directly  or 
indirectly  interested  in  the  event  of  the  suit,  having  parted 
with  every  particle  of  interest  in  the  claim,  which  was  prose- 
cuted entirely  at  the  risk  of  the  assignee,  the  sole  owner-; 
though  he  admitted,  that  the  transfer  was  made  with  an  in- 
tention  to  open  the  way  for  his  testimony. 
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It  was  ai^ed  by  M^Kenn,  for  the  plaiiitiffs^  and  5«  Levy  for       1 812. 
(he  defendant.  i  — — — — 

Wist  A  & 

8.  Levfif  for  tlie  defendant,  Walkx«» 

The  admission  of  the  witness  in  the  present  case  was  con- 
trary to  the  principles  of  sound  policy.  There  is  no  part  of 
the  jurisprudence  of  our  country  which  will  bear  a  stricter 
seratiny  from  the  eye  of  reason^  than  the  law  of  evidence. 
To  a  superficial  observer,  the  application  of  its  rules  may  some- 
times appear  to  oppose  the  justice  of  a  particular  case^  but 
an  examination  of  the  general  principles  upon  whieh  the  rule 
is  fouiided  will  siktisfy  the  learned  enquirer  that  it  rests  upon 
the  sure  basis  of  justice.  The  rejection  of  interested  wit- 
nesses does  not  prevent  the  elucidation  of  the  truth.  '  From 
the  nature  of  human '  passions  and  actions,  it  is  rather  a 
ground  to  disbelieve,  than  to  believe  a  fact,  that  the  evidence 
of  it  depends  on  the  testimony  of  a  party  interested ;  and 
therefore,  it  is  no  injury  to  society  to  remove,  an  incompetent 
witness  from  the  hearing  of  the  jury^those  who  may  hurt  them- 
selves by  sliding  into  perjury,  but  who  can  never  lay  the  ground 
for  a  rational  belief.  Some  men  no  doubt  would  be  incapable 
of  telling  an  untruth,  though  under  the  influence  of  the  great- 
est interest,  (and  of  this  number  might  have  been  the  wit- 
ness received  in  this  case),  but  others  would  betray  the  mo^t 
solemn  obligations  for  a  trifling  consideration,  therefore  no- 
thing short  of  an  universal  exclusion  of  all  persons  interest- 
ed, however  latent  or  remote  the  interest,  can  preserve  infir- 
mity &om  snare,  and  integrity  from  suspicion. 

Me  admitted  that  the  cases  of  M<Ewen  against  Gibbs,  and 
Steele  against  the  Insurance  Company,  had  preceded  great 
lengths  in  the  admission  of  witnesses ;  further,  he  conceived^ 
than  was  warranted  by  any  judicial  decision  of  England. 

M^Kean  for  the  plaintiff. 

The  general  rule  is,  that  to  exclude  a  person  from  being  a 
witness,  he  must  be  either  infamous  or  interested  CaJ.  In 
thb  ease  the  first  is  not  pretended ;  let  us  examine  the 

(a)  3  Bin,  Bep.  313«  Steely  sKsinst  Phoeniz  to.  Coop. 
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ISiS*       Imst    John  Wistar^  diough  a  DQmipal  plaint^^  b^  in  iact, 
'     not  a  party  to  the  suit.    If  he  had  giyen  an  opdcp  to  dis- 

agt^^  continue  the  action^  it  would  have  been  entirely  disregarded 
Walkbk.  ed  (aj.  A  payment  to  him  would  not  have  discharged 
the  defendant  ChJ.  The  defendant  flight  haye  pleaded, 
that  the  action  W;as  to  the  use  of  Charles  Wistar,  and 
jnade  a  set  .o^  of  a  debt  due  from  him  (c)*  But  it  is 
said,  that  the  witness  was  incompetent,  for,  being  a  par- 
ty to  the  record,  he  is  liable  for  the  costs.  It  is  at  least 
doubtful  whether  he  is.  liable  for  the  costs  (d).  In  Canby 
A^insl;  Bidgway,  before  referred  to,  the  Court  granted  a  ^ 
rule  on  the  assignee  to  pay  the  costs,  though  his  name  had 
jiot  been  placed  on  the  record. 

The  inclination  of  the  court  has,  of  late,  been,  to  admit 
a  witness,  unless  where  the  objection  to  his  competency  is 
^elear  (ej  where  the  possibility  of  interest  is  remote,  it  goes 
vonly  to  his  credit  (fj.    A  creditor  is  not  excluded  from  giv- 
ing testimony,  as  such  CgJ.    The  proper  enquiry  of  a  wit- 
'        nesa  on  his  voyer  dirCf  is,  whether  he  is  to  gain  or  lose  by  the 
event  of  the  cause  ChJ,    In  trespass,  if  one  whom  the  plain- 
tiff designed  to  make  use  of  as  a  witness,  Jbe,  by  mistake, 
made  a  defendant,,  the  Court  will,  on  motipn,  give  leave  to 
omit  him^.aod  have  his  name  struck  out  of  the  record,  even 
.after  iAsne  joined  fij.    A  guardian,  being  released  may  be 
^    .admitted, as  a  witness,  in  favor  of  his  ward  CkJ.    In  Mifflin 
et.aL.i|gauist  Bingham  flj,  M'Kccm  C.  J.  lays  down  the  rule 
to  be,  that  if  a  witness  speaks  under,  an  interest  it  is  fatal  to 
his  competency  ;  if  he  is  liable  to  an  injlvence,  it  taints  his 
credibility.    In  Peterson  against  Willing,  et.  al.  fnij,  the 
I  mortjpigee,  after  his  discharge  by  the  insolvent  law,  was  ad* 
jnitted  as  a  witness,  to  jprove  the  consideration />n  which  the 

(a3  1  Dall.  Rep.  139.  M^CuUum  afpunst  Coze. 
(b)  2  Dall.  Rep.  265.  Zantzinger  as^nst  Old. 
(cS  1  Bin.  Rep.  496.  Canby  against  vSdsway. 

(iQ  2  DalL  Rep.  172.  M'Clenahan  against  Scott»  in  a  note  to  Feild  for 
.  tbe.use  of  Qxly»  et  al.  versua  Biddle. 

(e)  2  Dall.  Rep.  240, 241.  Cbmmonweath  against  Ross,  SDaU,  Rep.  508. 
(/)  BuL  N.  P,  New  York.  e<L  of  1806, 290. 
(S)  2  Dall.  Rep.  60.   Innis  against  Miller. . 
(A)  Bui.  N.  P(  283.  Of)  ibid  285. 

(k)  2  Dal.  Rep.  196.    Pleasants,  Administrator,  against  Fembcrton^  A4« 
ministratrix. 

(0  I  DaU.  Sep.  272, 276.         (m)  3  DiU.  Rep.  506. 8. 
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mortgage  t^s  given.    Tlic  Court  in  that  case  said,  <'as  to       1812. 
•<the  interest  of  the  witness,  it  does  not  seem  to  be  aiTected  "' 

<<  by  the  event  of  tliis  cause  :  and  the  laudable  liberality  of      aguitui 
"Courts  of  justice,  in  modern  times,  has  set  us  the  example,     Walk**. 
*<  for  referring  all  such  objections  of  doubtful  and  distant  in- 
*<  terest,  to  the  credit,  rather  than  the  competency  of  thci 
^  party/* 

The  grantor  of  real  estate  has  always  been  admitted  as  a 
witness,  where  he  has  parted  with  all  his  interest,  and  there 
h  not  a  general  warranty  (ci).  But  the  cases  which  are  de- 
cisiTc  on  this  point  are,  Steele  against  Phcenix  Insurance 
Com[iany  (&)•  It  was  an  action  on  a  policy  of  insurance  ; 
the  plaintiffs  had  assigned  all  tlieir  property  to  assignees  for 
the  benefit  of  their  creditors,  ft*om  whom  they  received  a  r&« 
lease ;  the  cause  was  marked  to  the  use  of  the  assignees,  by 
whom  all  the  costs  were  paid.  Under  these  circumstances 
one  of  the  plaintiffs  was  admitted  as  a  witness.  And  M^Ewen 
against  Gibbs  (c)«  The  plaintiff,  who  was  a  certificated 
bankrupt,  was  called  as  a  witness  to  prove  a  parol  acceptance 
of  the  bill  of  exchange  on  which  the  suit  was  brought ;  and 
it  appearing,  that  the  assignees  carried  on  the  suit  and  had 
entered  into  security  for  costs,  he  was  admitted. 

Per  CiTRiAM. 

■ 

HemphiUf  President. 

In  this  ease,  John  Wistar,  one  of  the  nominal  plaintiffs,  was 
offered  and  received  as  a  vntness,  reserving  the  point  as  to 
his  competency,  with  liberty  to  move  for  a  non  suit. 

It  appeared  that  the  nominal  plaintiffs  had,  before  the  ae« 
tion  was  brought,  assigned  a  book  account  (which  was  the 
claim  in  the  present  suit),  for  a  valuable  consideration,  to 
Charles  Wistar. 

The  witness,  upon  his  affirmation,  answered,  that  he  was 
not  interested  directly  or  indirectly  in  the  event  of  the  suit ; 
that  the  transfer  was  made  with  an  intention  to  open  the  way 

.  (a)  Chief  Justice  and  Teat<gj  Juitiee,  Steels  effainst  Phceniz  Ins.  Gomp. 
(6)  3  Bin.  Rep.  306. 
(c)  4  DaU.  Kep.  137. 

¥•1*.  ii«  No.  I.  T 


iro 


CASES  IN  THE 


WiSTAR 

Qgainat 
'^Valker. 


1812.  for  his  lestiinony,  but  I  hat  he  had  parted  with  every  particle 
'  of  interest  in  the  claim ;  that  Charles  Wistar  was  the  sole 
owner  of  it^  and  that  he  carried  on  the  suit  entirely  at  his  own 
risk*  There  was  not  the  slightest  suspicion  of  its  being  a 
mci'c  colourable  transfer  ^  but  it  was  acknowledged  that  the 
transaction  was  fair  and  bona  Jidjt.  The  objection  to  Uie 
eompeteney  of  the  witness  was  made  upon  strict  legal  prind" 

The  general  rule  is,  that  any  person  not  infamous  nor  in* 
terestedis  a  competent  witness;  and  from  the  late  decisionSf 
the  circumstance  of  the  witness  being  a  party  to  the  suit 
forms  no  objection  to  his  competency^  if  he  is  not  really  inter- 
ested^-r-Let  us  enquire ; 

Firsts  Was  the  witness  interested  ? 

Secondly^  If  not,  is  it  against  the  principles  of  sound  poli- 
cy to  receive  his  testimony. 

It  is  very  clear  that  he  is  not  interested,  unless  he  is  lia- 
ble for  the  costs,  being  the  nominal  plaintiff  on  record.  He 
did  not  guaranty  the  debt^  and  from  his  answers^  Charles 
Wistar  was  to  incur  the  sole  risk  of  its  recovery* 

In  the  ease  of  M^Cullum  against  Coxe  fajt  the  Court 
would  not  permit  the  plaintiff,  who  had  assigned  the  cau^  of 
action  to  another  person,  to  discontinue ;  from  which  it  is 
shewDy  that  the  nominal  plaintiff  Ims  no  control  over  the 
suit.  In  this  State  the  Courts  take  Judicial  notice  of  the 
eq;aitdble  owner  of  a  cho9t  in  action,  and  consider  who  are  the 
real  parties  to  the  suit.  After  the  transfer  and  notice,  the 
assignee  stands  in  the  place  of  the  original  creditor  for  every 
substantial  purpose ;  payment  must  be  made  to  him,  and  any 
sc*t-off  against  him  will  be  admitted.  It  is  every  days  prae- 
tice  to  bring  the  suit  without  consulting  tlie  assignor,  and 
even  without  his  knowledgi^ ;  the  controversy  may  often  ex- 
tend only  to  set-offs  and  payments  made  to  the  assignee  after 
tiie  trstfisfer,  '^\  which  the  assignor  had  no  concern.  . 

In  the  case  of  Steele  against  the  Phoenix  Insurance  Com* 
pany  C^Jf  ^-  •^'  Tilghman  says,  that  in  such  a  case,  we  con- 
sider the  assignor  as  out  of  the  question ;  and  should  issue  an 


(a)  1  Dall.  Rep.  1S9. 


(0)  3  Bin.  Re^  312. 
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attachment  for  costs  against  the  person  for  who^  account       1812 
the  snh  is  bron^t,  in  case  of  judgment  for  the  defendant.  — ^— — 
In  the  case  of  Canby  against  Ridgway  fa  J,  the  Court  com-      agmrut 
pelled  the  assignee  to  pay  the  costs ;  considering  him  as  the    Walker. 
substantial  party,  although  his  name  did  not  appear  on  the 
record. 

The  Court  are  of  opinion,  that  where  a  chose  in  action  is 
assigned  before  suit  brought,  the  nominal  plaintiff  is  not  lia^^ 
ble  for  costs,  where  the  transfer  is  without  any  collusion,  and 
nrhere  the  nominal  plaintiff  takes  no  part  in  carrying  on  the 
snit,  nor  is  to  gain  any  advantage  from  its  termination,  in  any 
respect. 

Secondly,  Is  it  against  the  principles  of  sound  policy  to 
receive  the  testimony  of  such  a  witness  ? 

This  point  appears  to  be  in  substance  decided  in  the  case 
of  Steele  against  the  Phoenix  Insurance  Company  fhj  ;  that 
part  of  the  C.  J's  opinion  which  relates  to  this  que>stion,  is  as 
follows :  <<  Let  us  now  consider  the  danger,  which,  it  is  sifidf 
<<  will  arise  from  admitting  the  testimony  in  the  ease  before 
^  the  court.  It  is  supposed  that  bad  men  will  transfer  their 
^  rif^hts  of  action  to  third  persons,  in  order  to  open  the  way 
<<  for  their  own  testimony.  This  objection  applies  equally  to 
«<  assignments  made  before  or  after  the  commencement  of 
^  the  action,  and  it  applies  also  to  cases  over  which  the  Court 
^<  has  no  control,  such  as  sales  of  rights  to  land,  and  assign- 
«<  ments  of  bonds  under  our  Act  of  Assembly ;  in  both  which 
*^  eases  the  Tendors  may  undoubtedly  be  witnesses  if  they 
^<  are  devested  of  all  interest.  It  will  be  remembered  too, 
'^  that,  before  the  witness  is  admitted,  he  must  satisfy  the 
^  Court  that  he  has  been  guilty  of  no  eollusion ;  that  he  has 
<*  divested  himself  of  every  particle  of  interest ;  that  he  in 
^  neither  to  gain  nor  lose  by  the  event  of  the  suit ;  and  to 
^  these  points  he  must  answer  upon  oath.  If  he  really  is 
^  eatirefy  disinterested^  I  see  no  great  danger  from  the  cir- 
^  eomstance  of  his  having  been  once  interested.  And,  after 
«<  all,  thcf  Jury  will  judge  of  his  credibility.^  <<  Where  a  man 
<f  assigns  all  his  property  for  the  benefit  of  all  his  creditors, 

(a)  1  Bin.  Rep.  49!6.  {h)  3  Sin.  Rep.  312« 
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181t       "there  is,  in  general,  no  reason  to  saspeet  eoUusion ;  but 

'  «  where  he  assigns  a  particular  thing  to  an  individual  (espc- 

^j^^*      "  cially  pending  the  action),  and  then  conies  forward  to  make 

Walkbr.     £t  out  the  ease  by  his  own  testimony,  he  should  be  watched 

<<  narrowly.    In  all  such  cases  the  Court  will  admits  or  reject 

'*  the  testimony  according  to  their  conviction  of  the  assign- 

'<  ment  being  a  bona  fide  transaction  or  not.** 

The  expressions  of  <he  Chief  Justice  fully  embrace  the 
ease  now  before  us.  The  sentiments  of  Judge  Yeates  ("aj 
coincide  with  those  of  the  Chief  Justice  ;  he  says,  «  it  is  no 
»^  solid  objection  to  assert,  that  by  introducing  the  original 
'<  party  as  a  witness,  a  door  is  thrown  open  to  fraudulent 
'<  practices,  wherein  a  secret  interest  might  be  secured  to  the 
'<  failing  debtor.  The  same  observation  is  applicable  to  a 
"  Tender  of  lands,  who  conveys  without  covenants  of  war* 
•  ^  ranty ;  or  whei^e  there  are  such  covenants,  on  the  vendee 
*'  executing  a  release  at  the  bar ;  and  yet  in  such  cases  it 
'<is  matter  of  daily  practice  to  admit  such  witnesses  to 
^«  be  sworn.** 

In  the  above  ease  it  is  said  that  the  assignor  of  a  Bond 
under  our  Act  of  Assembly  can  undoubtedly,  be  a  witness* 
And  in  tlie  case  of  Baring,  assignee  of  Cutting  against 
Shippen  fbjf  Cutting,  the  assignor,  was  a  witness. 

As  far  as  merely  respects  the  policy  of  admitting  such  a^ 
witness,  the  assignor  of  a  Bond,  under  our  Act  of  Assembly 
stands  precisely  in  the  same  situation  as  an  assignor  of  a. 
cliose  in  action,  and  the  same  danger  is  to  be  apprehended 
from  the  admission  of  his  testimony ;  the  same  door  is  open 
to  fraud ;  a  colourable  assignment  of  a  Bond,  could  be  made. 
with  equal  facility  with  a  colourable  assignment  of  a  eftose 
in  action,  and  a  secret  understandingt  may  be  suspected  in 
the  one  case,  as  soon  as  the  other. 

With  regard  to  the  circumstance  of  the  transfer  being 
made  in  order  to  make  the  assignor  a  witness,  it  is  every  days 
practice  to  admit  a  witness  who  actually  eomes  to  the  bar  in* 
tcrested,  his  interest  being  removed  with  an  express  design 
to  open  the  way  for  his  testimony,  the  moment  .before  it  I9 

O)  page  316*  (k)  2  Bin.  Rep.  154% 
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received  ;  and  in  such  a  case^  there  ean  seMom  be  but  little       1812. 
expectation  that  his  testimony  will  be  changed  by  the  re- 
lease.     If  lie  is  liable  to  be  prejudiced,  his  mind  has  already       as-aitut 
received  all  the  bias  that  the  interest  can  produce,  and  under    'Walker. 
its  influence  his  recollection  has  been  made  up ;  and  what 
he  is  to  say,  has  perhaps  been  frequently  repeated  to  the 
party  producing  him.    After  all,  whether  a  witness  has  once 
been  interested  or  not,  a  reliance  upon  his  testimony  must 
principally  depend  upon  the  goodness  of  his  character ;  it 
must  however  be  admitted,  that  interest  may,  on  some  occa- 
sions, bias  the  most  honest  minds  :  It  is  safe  to  say  so,  as  the 
wisdom  of  tlie  law,  which  has  been  handed  down  for  ^ges,^ 
supposes  it  $  and  although  the  interest  may  be 
effects  of  it  may  not  be  entirely  gone.    The  Jul  ^       ^ 
always  judge  of  the  credibility  of  the  witness,  nnmr  the  eir- 
eumstanees  of  the  case  in  which  he  appears.     ^      vW  g^UOOli 

The  Court,  upon  the  whole,  think  that  ilk  wness  was 
competent,  and  refuse  a  new  trial.  II    lalBB^ 

Rule  dischari 


COATBS  &  MHjlBinBT  against  M'CaMM.  March  r. 


A  FOREIGN  attachment,  in  ease,  had  been  previously    ^n  general 
writs  vrhei^ 
issued  by  the  plaintiff  against  the  defendant,  on  the  the  special 

2Sih  of  February  one  thousand  eight  hundred  and  eleven,  in  "^^^^^HJ"  Pi^^ 

-.,,,•'.  *,    ,  'set  forth,  if  the 

whieb  no  deelaration  was  filed.  plaintiff  is  non- 

On  the  19th  of  March,  one  thousand  eight  hundred  and  be  ^u£^d 
dcTen,  the  Plaintiff's  counsel  told  the  prothonotary  ^r  his  »•  second  writ 
derk,  that  the  For^gn  attaehment  was  to  be  discontinued,  i*i"  ^^fllnding 
and  asked  if  he  would  consider  him  as  liable  for  costs,  and  ^^  ^^^ 
discontinue  it ;  this  was  assented  to,  and  on  the  same  day  the  cannot%e  ""^' 

pleaded  io 
abatement. 
If  a  plea  in  abttemmt  is  entered  in  time*  it  moat  be  disposed  of  before  any  jad|fmenl  can 
be  signed  for  want  of  an  affidavit  of  defence. 

A  plea  in  abatement  cannot  be  entered  after  a  general  imparlance.  After  judgement  for 
want  of  an  affidavit  of  defence,  in  an  action  of  assumpsit,  where  the  debt  is  not  asceilained,  a 
wri|  of  inquiry  must  be  executed. 


*»  CASES  IN  THE 

iSlS.      eapias  iras  issmd  in  tbe  present  aetion.    On  the  next  day# 

^^^      J~  the  20th  of  Mareh,  the  costs  of  the  Foreign  attaehraent  were 

atcarnxt   pi^id,  but  no  entry  had  been  made  of  its  diseontinuanee ;  U 

J^AMM.     ^^^  ^^^^  marked  di$9antinued  as  of  the  19th  of  Marelh  hut 

upon  an  objeetion  being  made  by  the  <q^posite  party  as  to  the 

regularity  of  the  eotry,  the  elerk  changed  the  date  to  the 

SOth.    On  the  lOth  of  June  one  thousand  eight  hundred  and 

eleren,  a  rule  was  obtained  in  this  action,  to  shew  cause  why 

the  Plaintiff,  in  addition  to  his  declaration,  should  not  be 

compelled  to  file  a  statement,  agreeably  to  the  late  act  of 

Assembly.    On  the  IMh  of  September,  one  thousand  eight 

hundred  and  eleyen,  the  Court  decided,  that  the  deeUiraiiah 

was  a  statement  within  the  meaning  of  the  act,  but  that  tiie 

defendant  had  a  right  to  c&li  on  the  plaintiff  for  his  bill  of 

particttlars.(a) 

On  the  day  of  abfllof 

particulars  was  furnished.  On  the  11th  of  XoTcmber,  one 
thousand  eight  hundred  and  eleyen,  a  plea  in  abatement  was 
filed,  setting  forth  that  the  cause  of  action  in  the  foreign  at- 
tachment and  the  cause  of  action  in  the  present  suit  was  oae 
and  the  same ;  and  that  the  foreign  attachment  was  pending^ 
when  the  present  action  was  instituted.  This  plea  was  ae- 
oompanied  by  an  affidaTit  of  its  truth. 

On  the  9th  of  December,  one  thousand  eight  hundred 
and  eleven,  judgment  was  signed  for  want  of  an  affldayit  of 
defence,  agreeably  to  a  rule  of  this  Court  (ft) 

On  the  17th  of  January,one  thousand  eight  hundred  and 
twelve,  an  affidavit  of  defence  was  filed. 

Executions  issued  to  Mareh  term,  one  thousand  dight 
hundred  and  twelve,  without  any  in^sition  having  been  pre* 
viously  held  to  ascertain  the  damages. 

The  preseitt  rule  was  to  shew  cause  why  the  judgmeiit  and 
execution  should  not  be  set  aside,  in  order  to  oblige  the* 
plaintiff  to  reply  or  demur  to  the  plea  in  abatement. 

It  was  argued  by  John  Read,  for  the  {daintiff,  and  C.^Jl 
IngersoU  for  the  defendant,  after  vrhieh  the  CouK^  HtrnphlBl^ 
President,  gave  the  following  opinion : 

(a)  AntCt  page  40.  (i)  Post,  Appendix  X. 
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No  declaratioii  was  filed  in  tbe/oreiga  attaehmenty  and  it      1812* 
iras  indisputably  discontinued  before  the  plaintiff  counted  in     ^ 
tbe  seeond  action.    The  law  appears  to  be,  that  in  genenU    M'CiuiNBT 
writs^  where  the  special  matter  is  not  set  forthf  if  the  plaintiff    ^^'"^ 
'k  nan-wited  before  he  eounts»  a  nd  a  seeond  writ  has  been 
sued  pending  the  firsts  yet  the  former  eannot  be  pleaded  in 
abatement ;  because  it  does  not  appear  to  the  court  to  be  for 
the <  same  thing;  but  it  is  othwwise  where  the  writs  are 
special,  (a) 

No  opinion^  bowevery  need  be  giveny  with  regard  to  the 
application  of  the  abore  principle,  to  the  case  before  the 
Court,  as  the  question. now  to  be  decided  is  only  whether  the 
plea  in  abatement  was  pleaded  in  time ;  if  it  was,  it  ought  to 
have  been  disposed  of  in  some  way,  before  judgment  under  the 
affidayit  rule  could,  regularly,  be  signed^  if  it  was  not  pleaded 
in  time  it  was  liable  to  be  treated  as  a  nullity,  and  the  plain- 
tiff had  a  right  to  sign  judgment  for  want  of  an  affidavit  of 
defonee. 

The  rule  which  requires  an  affidavit  of  defence  meaner 
an  .affidavit  of  defence  upon  the  mtrits;  the  affidavit  sup* 
porting  the  plea  in  abatement  is  not  sufficient.  If  the  de- 
iSuidant  pleads  in  abatement  in  time,  the  plea  must  be  replied 
to  and  disposed  of  before  any  judgment  can  be  signed  under 
the  new  rule  of  Court,  although  no  affidavit  of  defence  has 
been  filed ;  for  it  may  be,  that  the  defendant  has  no  defence 
upon  the  merits,  still  he  ought  to  be  entitled  to  the  advan- 
tage of  his  plea  in  abatement.  This  brings  us  to  the  single^ 
question :  was  the  plea  in  abatement  filed  in  time  ? 

The  eonclusion  of  the  plea  and  not  the  matter,  it  is  said, 
naljLes  the  plea  in  abatement ;  in  this  case  the  plea  concludes 
to  the  bill  and  declaration,  and  prays  judgment,  if  the  de- 
fendant is  bound  to  answer  them,  and  that  the  same  may  be 
quashed.  It  does  not  however  conclude  in  bar ;  and  the  mat- 
ter is  properly  pleadable  in  abatement,  and  could  not  in  this 
instance  have  been  used  as  a  plea  in  bar,  which  goes  to  de- 
etroy  the  plaintiff's  right  of  action,  and  to  disable  him  from 

(a)  1  Etc.  Abr.  33,  6  Co.  61. 
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ever  recovering*  The  object  of  the  plea  is  to  compel  th« 
plaintiff  to  pay  the  costs  in  the  present  action  and  to  bring  a 
new  suit.  Such  pleas  are  always  regarded  with  jealousy,  and 
tlie  geueral  rule  is,  that  a  plea  in  abatement  cannot  be  plead- 
ed after  a  general  imparianee,  but  afler  a  9ftcxa\  one.(a} 
HVe  know  of  no  practice  changing  the  rule,  nor  do  we  see  any 
good  reason,  why  it  should  be  changed.  The  doctrine  of  im- 
parlance has  been  recognized  in  this  state.(b) 

If  the  CoilH  had  any  discretion  on  the  subject,  there  is  n« 
inducement  to  exercise  it  in  favour  of  the  plea  of  abatement, 
as  the  former  action  is  not  now  pending,  nor  was  it  at  the 
time  ef  the  plea  pleaded*  We  are  of  opinion,  that  a  special 
imparlance  ought  to  have  been  entered  on  the  record,  in  or- 
der to  entitle  the  defendant  to  his  plea  in  abatement  at  the 
seeond  term.  The  plea  in  abatement  being  too  late,  the 
Court  are  of  opinion  that  it  was  regular  to  sign  judgment 
for  want  of  an  affidavit  of  defence.  But,  as  no  inquisition  has 
been  held  to  ascertain  the  damages,  the  execution  must  be  set 
aside ;  and  if  the  detendant  has  merits  he  can  avail  himself  af 
his  defence  before  the  inquest. 


The  rule,  so  far  as  it  relates  to  the  Judgment,  dischaijged, 
and  the  other  part  made  absolute. 


March  14. 


HeatIiT  agaiMl  Mcssi. 


The  Ooun    rr^HE  defendant  in  this  action,  being  sued  by  a  eofias, 

abatTa  writ  A  »  ^«lc  ^^^  obtained,  to  shew  cause  why  the  writ  should 
thuhad  been  not  be  abated  upon  proof  that  the  defendant  was  a  freeholder. 
afr^ho^rf^  It  was  opposed  on  the  ground  that  several  unjiatisfied  judg* 
there  existing  ments  remained  on  record  against  the  defendant ;  but  it  ap- 
judgment8»      pcared  that  these  judgments  had  been  entered  above  five  years 

although  the 

judgments  had 

been  entered  more  than  five  years  before  the  writ  was  issued. 

(a)  1  Sellon's  Prac.  270-1-2.    Saundei's  Kep.  2.    4  Bac.  Abt.  29.   3  Bite.  Con.  301) 
6  Bac.  Abt  10. 

(5)  2  DtUas  263, 184. 
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before  the  eajiiM  'was  sued  out;  and  the  only  questimi  was, 

wheiber  that  eircniDBtaiiee  restored  tl|e  d^ndant  to  his  pri-     heatly 
▼aege.(a)  g^^' 

The  Court  were  of  opinion  that  the  aet  of  the  fourth  of 
April  one  thousand  seven  hundred  and  ninety-eigbt  bad  no 
bearing  upon  the  suhjeet^  and  that  so  far  as  merely  respeets 
ibe  defendant,  when  the  rights  of  third  persons  do  not  inter- 
TefeSy  judgments  stand  as  they  did  before  the  passing  of  that 
net,  to  be  retired  bgr  a  scire  f  ados.  The  objeet  of  the  act, 
they  said,  was  to  benefit  strangers  who  beeame  interested  in 
the  lands  09  whieh  the  judgments  vrete  Kens.  By  the  tenth 
seetion  of  the  act  of  the  twentieth  of  March,  one  thousand 
eight  hundred  and  ten,  it  is  provided,  «« that  no  judgment, 
<<  whether  obtained  before  a  justice,  or  in  any  Court  of  Se- 
'^  eord  within  the  Commonwealth,  shall  deprive  any  persoii 
<^  of  his  or  her  right  as  a  freeholder,  longer,  or  for  any  great- 
«^  er  time  than  sueh  judgments  shall  remain  unsatisfied,  any 
'<  law,  usage  or  ''custom  to  the  contrary  notwithstanding.^ 
The  inference,  said  the  court,  is  plain,  ihat  imtil  the  judg- 
ments are  satisfied,  they  deprive  the  person  against  whom 
they  are  entered  of  the  rights  of  a  fireeholder. 


The  Rule  was  discharged* 


Heatly,  in  frapria  persona. 
Braume,  for  the  defendant 


<a)  The  words  of  the  second  section  of  the  act  of  Assembly  of  the  fourUi 
of  April  one  thousand  seven  hundred  and  ninety-eight  are  these : 

'*  No  judgment  hereafter  entered  in  any  Court  of  Record  within  this 
^  Conunonwealth  shall  continue  a  lien  on  the  real  estate  of  the  person 
*'  agsinst  whom  such  judgment  may  be  entered,  during  a  longer  term  tlian 
*■  five  years  from  the  first  return  day  of  the  term  of  which  such  judgment 
**  may  be  so  entered*  unless  the  person  who  may  obtain  such  judgment,  or  his 
^  Uig^  representatives,  or  other  persons  interested,  shaU,  wiSiin  the  said 
**  term  of  nve  years,  sue  out  a  writ  of  ^drefadoi,  to  revive  the  same." 


Vox.  II.  No.  I. 


irs 
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April  29« 


The  rcpre- 
Bentatives  of 
the  master 
of  an  appren- 
tice, whose 
indenlure 
did  not  extend 
to  executors 
or  adminis- 
trators, but  to 
assigns,  are 
.not  entitled 
to  receive  the 
wages  earned 
by  the  appren- 
tice after 
the  master's 
death  and 
before  the 
expiration  of 
the  appren- 
ticeship. 


Kennedt  against  Savage^  et  ah 


•Jf! 


■•» 


ASE  stated  for  Uie  opinion  of  the  Court 


c 

Sarah  Kennedy  and  Adam  VremevA  J"  ^'i^.  ^j^^^^J  ^^»''/' 

admVs.  or  John  Kennedy,  decU      '    r o^l  Vy  ?-    ""7^^ 
against  ^of  Philadc  phia,  of Oc- 

John  Savage  and  Joseph  Dugan.    J  ^^"''^''u^]*'^! 

On  the  17th  of  May  1806,  Alexander  Moore,  aminor, 
with  the  consent  of  Jane  Moore,  his  mother,  l)y  Indenture 
duly  executed  "  put  himself  apprentice  to  John  Kennedy,  now 
*'  deceased  (the  Plaintiffs  are  his  administrators)  to  serve  him 
<<  and  his  assigns,  from  the  date  of  the  said  Indenture  for,  and 

f 

"  during,  and  to  the  full  end  and  term'of  five  years,  then  next 
**  ensuing,  during  all  which  term  &e/'  and  the  master  was  to 
use  the  utmost  of  his  endeavours  to  teach,  or  cause  to  be  taught 
or  instructed  the  said  apprentice  in  the  trade  or  mystery  of 
a  mariner,  and  procure  and  provide  for  him  sufficient  roeat^ 
drink  &e.  (prout  the  Indenture). 

John  Kennedy  being  in  bad  health,  on  and  for  some  short 
time  before  the  17th  of  April  1810,  agreed  and  contracted 
with  Captain  Samuel  Casson,  master  of  the  brig  Susannah^ 
owned  by  the  defendants,  and  Intending  a  voyage  fpom  Phila- 
delphia to  Gottenburgh,  Lubeo  and  St.  Petersburgh,  and 
home ;  that  Alexander  Moore,  his  said  apprentice,  should  ^o 
the  voyage  with  him  as  mate  of  said  vessel,  at  the  wages  of 
I  wenty-iive  dollars  per  month,  the- said  apprentice  was  pro- 
vided by  his  master,  the  Plaintiff's  intestate;  with  all  the  ne- 
eessaries  for  the  voyage,  which  was  performed,  and  ended  on 
the  4th  of  June  1811. 

On  the  18th  of  April  1810,  the  said  John  Kennedy  instruct- 
ed Captain  Casson,  «  not  to  advance  Alexander  Moore  any 
money  during  the  voyage,  excepting  enough  to  purchase  sea 
stores  for  the  homeward  bound  passage,"  and  furnished  him 
with  a  copy  of  the  Indenture  of  apprenticeship,  (prout  the 
letter  of  John  Kennedy  to  Captain  Casson  of  this  date.) 

It  is  agreed  that  there  are  in  the  hands  of  the  defendants, 
two  hundred  and  forty-six  dollars  six  cents  of  wages^  earned 
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by  the  said  apprentiee,  after  his  said  master's  death  and  he-       l.*^12, 
l»re  the  expiration  of  his  apprenticeship.  ~ 

If  the  Court,  under  the  circumstances  of  this  case,  should       a^^fut 
be  of  opinion^that  Jolm  Kennedy's  representatives  are  enti-     Sava<»«. 
tied  to  the.apprentioe's  wages  until  the  term  oT  his  appren* 
tieeship  expired,  then  judgment  is  to  be  entered  for  the 
plaintiffs,  for  the  aforesaid  sum  of  money.    If  not  so,  then 
Judgment  is  to  he  entered  for  the  defendant. 

Bm$9  for  the  ^aintiffs,  BachCf  for  the  dofendants. 

Per  CcBiAH. 

Bemphillf  President. 

In  the  ease  stated,  the  representfliives  of  the  master  claim 

« 

the  wages  earned  by  the  apprentice,  after  the  death  of  the 
master :  the  wages  earned  before  his  death  have  been  paid  tm 
the  plaintiffs. 

Upon  examining  the  authorities,  it  appears,  that  when  an 
apprentice  continues  under  his  apprenticeship,  after  the  death 
of  the.  master,  with  the  consent  of  all  parties,  it  is  so  far  a 
eontinnation  of  the  apprenticeship,  as  to  enable  the  appreor 
tiee  to  gain  a  settlement ;  but  in  England  an  apprentice  can- 
not be  assigned  over  by  the  executors  or  administrators,  ex- 
oept  in  places  where  the  right  is  founded  upon  eustom.  It 
has,  also,  been  expressly  decided  in  the  case  of  Baxter  against 
Burfield,  (a)  that  an  apprentice  is  not  bound  to  serve  the 
executors  of  the  master:  and,  in  the  same  ease,  it  was  held  to 
be  an  immaterial  circumstance,  that  the  assets  were  liable 
mn  the  master's  covenant  to  maintain.  In  Burr,  settlement 
iiases,  (ft)  the  right  of  the  apprentice  to  hire  himself  after 
the  death  of  his  master,  was  not  even  controverted* 

At  common  law,  even  after  the  statute  of  the  5th  of  Eliza- 
beth^  no  action  of  covenant  lay  against  an  i^prentice,  for  any 
breach  of  his  indenture.  Our  act  of  assembly,  passed  the 
eleventh  day  of  April  one  thouswid  seven  hundred  and  nine- 
ty miie>  changed  the  law  on  this  subject  in  two  i^espeots: 

(o)  3  Str«.  12^6.  (*)  320. 
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1812»  First.  In  allowing  actions  to  be  maintained  agafaist  ap* 

prentices,  for  any  breach  of  their  indenture  by  absentlag 
agfdntt       themselyes. 

Sayaoe.  Secondly,  In  prescribing  the  maimer  in  which  appren* 

tiees  may  be  assigned.  By  tliis  act  the  master  may  ftBsigli 
his  apprentice  to  any  person  of  the  same  trade  or  ealUngy 
provided  the  indenture  extends  to  assigns ;  and  prorided  that 
the  apprentice,  or  his  <np  her  parent  or  parents,  or  his  or  iMir 
guardian  or  guardians  shall  give  his  or  her  consent  to  sueh 
assignment,  before  some  justieo  of  the  peace,  of  the  county 
where  the  master  or  mistress  shall  live.  By  the  same 
Act  it  is  declared,  that  executors  or  administrators  shall 
and  may  have  a  right  to  assign  oyer  the  remainder  of  the 
term,  after  the  death  of  the  master,  to  such  suitably  person,  as 
shall  be  approved  of  by  the  Court  of  Quarter  Sessions  of  the 
county  where  the  master  and  mistress  lired,  proyided  the 
terms  of  the  mdenture  extend  to  exceut<Hrs  and  adminia** 
trators. 

The  Indenture  in  the  case  before  the  court,  does  not  ez« 
tend  to  executors  and  administrators ;  and  the  court  ai«  ef 
opinion,  that  the  wiHrd  <<  assigns''  is  not  sufficient  to  g^TC  tlm 
executors  and  administrators  a  right  to  make  an  assignment 
under  the  act.  The  apprentice  and  his  parents  or  guardians 
may  hare  a  personal  confidence  in  the  abUity  and  integrity 
of  the  master,  and  may  be  induced  to  submit  to  his  choiee  of 
an  assignee.  Besides,  there  can  be  no  strong  reason  to  objeet 
to  his  r%ht  to  assign,  as  the  assignment  is  not  binding,  under 
the  Act,  without  consent :  but  they  may  be  unwilling  to  gire 
the  same  power  to  the  executors  or  administratora,  who 
must  be  unknown  to  them,  or  to  the  Court  of  Quarter  Ses- 
sions, where  the  apprentice  or  his  friends  are  to  have  ne 
control  oyer  the  choice  that  may  be  made.  It  ought  there- 
fore to  appear  on  the  face  of  the  indenture,  that  such  a  pow- 
er was  actually  intended  to  be  giyen ;  and  for  that  purpose 
the  Act  expressly  requires  that  the  indenture  shall  extend  to 
executors  and  administrators :  consequently  the  letter  cannot 
•  be  departed  from,  as  it  strictly  corresponds  with  the  mean- 
ing of  the  Act^  and  CTcn  if  the  indenture  was  drawn  in  con- 
formity to  the  Act^  the  administrators  would  not  be 
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im  the  wages  earaed  after  tha  deatb  of  the  master ;  they 
woald  only  be  authorised  to  make  an  assignment  in  the  man-  ' 
iier  prescribed  by  the  Act.  It  is  true  they  might  have 
procured  a  eompensation  for  the  remainder  of  the  term^  by 
«a  agreement  with  tlie  intended  assignee  before  their  appli« 
eation  to  the  Court  ^  but  they  have  no  power  whatever  oyer 
the  apprentice^  except  through  the  medium  of  the  Court ;  and 
aa'they  have  not  complied  with  the  Aet  in  this  respect,  or 
taken  any  steps  with  that  view,  during  the  period  of  the  in- 
denture tiiey  can  have  no  legal  pretensions  to  their  present 
claim. 

It  was  urged^  that  as  the  apprentice  remained  under  the 
cootmety  he  thereby  gave  his  consent  to  serve  the  remainder 
of  the  term  for  the  administrators ;  this  argument  is  by  no 
means  tenable  under  the  circumstances  of  the  case.  In  fact 
he  could  not  have  changed  his  situation,  neither  did  he  know 
of  his  master's  death  until  his  return ;  and  it  appears  that  he 
elaimed  this  portion  of  his  wages  the  first  opportunity  that  w^s 
ofli»ed  to  him.  The  defendant,  therefore,  having  notice  of 
the  claim  of  the  apprentice,  ought  to  pay  the  money  to  thjS 
person  who  is  l^ally  entitled  to  receive  it. 
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Court  of  Common  )^Uafii> 


OF  THE 


FIRST  JUDICIAL  DI8TBICT. 


All  wsigers 
laid  upon  the 
event  of  an 
election^  are 
illef^al  and 
void. 


Smtth  against  M^mabtbrs. 

THERE  yas  a  special  verdict  in  this  case»  vrhich  found, 
that  a  wager  had  been  laid  between  the  plaintiff  and 
defendant  on  tlie  event  of  an  election  for  Governor  of  Penn- 
sylvania ;  and  that  it  had  been  won  by  the  plaintiff.  It  did 
not  appear  whether  the  bet  had  been  made  before  or  after 
the  poll  was  closed,  or  whether  the  parties,  or  either  of  thenif 
were  voters;  the  cause  therefore  depended  on  the  broad 
question,  whether  any  wager  on  the  event  of  an  election  was 

legal. 

Purdon,  for  the  defendant,  contended  that  the  contract 

WHS  void,  and  that  the  plaintiff  could  not  recover :  He  was 

not  disposed  to  deny  the  right  to  recover  a  bet  made  upon 

indifferent  questions  fa  J,  though  he  could  not  help  noticing 

(a)  Indifferent  wagers,  upon  indifferent  matters,  without  interest  to  either  of 
the  parties,  are  certainly  allowed  by  the  law  of  this  country,  in  so  far  as  they 
have  not  been  restrained  by  particular  acts  of  Parliament ;  and  the  restraints 
imposed  in  particiilar  cases,  support  the  ruk.  Lord  Mansfield  in  fi«  Costa 
against  Jones,  2d  Cowp.  Kep.  734. 

Wagers  fairly  won  are  recoverable,  unless  &c.  Rush,  in  Morgan  against 
Richards,  Browne's  liep.  173. 

The  law  appears  to  be  settled^  that  some  wagers  form  the  proper  ground 
of  an  action.  Van  Ness,  justice,  m  Bunn  against  Riker,  4  John.  N.  Y.  Bep.  434. 

From  the  earliest  times  down  to  the  case  of  Da  Costa  against  Jones,  there 
appears  to  have  benn  no  doubt  on  the  subject,  (that  an  action  would  lay  for 
a  wager.)  Lord  Kenyon  C.  J.  Good  against  Elliott,  3,  T.  R.  704.  See  aho, 
il  Co.  Rep.  87  b.  1  her.  Rep.  33.  Carth.  3S8.  1  Salk.  It^p-  344.. 


OF  COMMON  PLEAS^  48S 

ft  reniai*k  made  by  Tan  Ness  j.  in  Bunn  against  RIker  ^aj.       1812. 
<*  That  as  often  as  <he  question  had  been  raised,  there  is  — — — 

Smyth 

«  seareelj  a  judge  in  England,  from  the  time  of  the  case  of       a^aintt 
**  Da  Costa  against  Jones,  down  to  the  present  dayf  who  has  M'Master*. 
«  not  expressed  his  regret  tliat  such  was  the  law  fbj. 

Wagers,  soeh  as  the  present,  are  against  the  principles  of 
morality  and  sound  policy ;  first,  because  they  destroy  the 
purity  of  our  elections,  by  giving  colour  to  bribery.  •  The  free, 
equal  and  unbiassed  exercise  of  the  right  of  suffrage,  cannot 
be  too  much  the  object  of  every  well  wisher  of  our  govern- 
ment. 

But  secondly,  it  involves  in  it  a  judicial  enquiry  into  the 
▼alidity  of  the  election  for  the  present  chief  magistrate. 
"Will  the  Court  and  jury  sit  here  to  enquire  whether  the  go- 
Ycmor  is  governor  de  jure  or  governor  de  facto  9  Suppose 
ibis  Court  and  jury  should  decide  that  he  was  only  governor 
defaeioy  might  this  not  create  discontent  among  the  people  ? 

In  New  York,  the  point  has  been  decided  ;  in  the  case  of 
Bunn  against  Biker  (^ej,  which  was  a  wager  laid  upon  the 
election  of  the  governor  of  New  York,  Kent,  Chief  Justice, 
and  Tan  Ness  and  Yates,  justices,  were  of  opinion,  that  tho 
contract  was  void,  being  against  the  principles  of  sound  po- 
licy* This  principle  is  confirmed  by  the  Court  in  the  case  of 
Lansing  against  Lansing  C^J* 

BrownCf  contra^  said  that  it  had  lieen  admitted  as  a  gen- 
eral principle,  that  a  wager  fairly  woli  was  recoverable ;  the 
plaintiff  was  therefore  entitled  to  judgment,  unless  the  case 
before  the  Court  had  been  shewn  to  fall  within  some  of  the 
exceptions  to  the  rule.  They  might  be  classed  under  five 
heads. 

Ist  Such  as  tend  to  a  breach  of  the  peace.  As  the  case 
put  by  Lord  Mansfield,  in  Da  Costa  against  Jones,  of  a  wager 
that  J.  S.  would  not  beat  sueh  a  one^  or  seduce  sueh  a  woman. 

(a)  4  Johnson's  N.  Y.  Rep.  434. 

(&}  Wlietber  it  iiro^ild  not  have  been  better  policy  to  have  treated  all  wa- 
llers originally  as  gaining  contracttt  and  so  have  held  them  void»  is  now  too 
LSe  to  discuss.  Lord  Man86eld  in  Da  Costa  against  Jones,  2  Cowp.  Rep.  735. 

1  certainly  agree  with  Lord  Mansfield,  that  wagers  have  gone  to  an  extent 
that  is  much  to  be  complained  of.  XiOrd  Kenyon  C.  J.  in  Go<^  against  Elliott, 
3  T.  R.  704. 

(O  4  John.  N.  T.Rep.  426.  (<0  8       ibid       454. 
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ISiS*  Secondly,  Sueb  as  are  eoatrary  to  morality.    Orthis  elasi 

g^  was  Brown  against  Leeson  fajf  which  was  a  wager  laid  an 

agairut       the  mode  of  playing  an  illegal  game;  when  the  eause  came 

M'Ma3tui.  ^^  ^^p  ipj^i^  j^j^  Loughborough  directed  it  to  be  struck  out 

of  the  paper,  as  being  of «  nature  highly  improper  to  be  the 
foundation  of  an  action  ;  with  a  proviso,  that  it  should  be 
restored  in  case  the  Court,  on  argument,  should  be  of  adif. 
ferent  opinion*  The  Court  refused  to  restore  it.  Gould  juft- 
tice,  in  delivering  his  opinion,  says,  <<  the  game  of  haaard 
^<  stands  condemned  by  the  law  of  England ;  there  are  many 
**  statutes  which  make  it  illegal,  and  nothing  can  be  more 
^  injurious  to  the  morale  of  the  nation,  than  a  public .discus- 
^<  sion  of  this  nature,  before  an  audience,  whose  curiosity  is 
'^  whetted,  to  attend  the  trial  of  such  questions. 

Thirdly,  Such  as  tend  to  introduce  indecent  evideoee^ 
As  Da  Costa  against  Jones,  which  was  a  wager  upon  the  sex 
of  the  Chevalier  D^Eon  (^J.  Lord  Mansfield,  thongh  be 
admitted,  that  inAecency  of  evidence  is  no  objection  to  its  being 
received,  where  it  is  necessary  to  the  decision  of  civil  or 
criminal  rights,  gave  it,  as  one  ground  of  his  opini<m  against 
that  wager,  that  the  trial  of  it  necessarily  tended  to  the  in- 
troduction of  tnd^cefit  evidence. 

Fourthly,  Such  as  affect  the  feelings  or  interest  of  third 
persons. 

As  the  last  mentioned  case  of  Da  Costa  against  Jones. 
Lord  Mansfield  considers,  and  very  prqierly  too,  that  it 
would  be  monstrous,  and  a  disgrace  to  judicature,  to  allow 
two  indifferent  people,  by  laying  a  wager,  to  try  whether  a 
third  person  had  been  a  cheat  or  impostor ;  and  to  snbpoena 
bis  intimate  friends  and  confidential  attendants  to  give  evi- 
dence that  will  expose  him. 

Fifthly,  Such  as  arc  against  sound  policy. 
The  case  of  Atherford  against  Beard  fcj,  was  a  wager 
whether  the  Canterbury  collection  of  the  duties  upon  hops, 
for  the  year  1786,  would  amount  to  more  than  the  Caater- 
bury  collection  for  the  prcceeding  year;  and  the  wager  was 
declared  to  be  illegal^  because  it  tended  to  expose  to  all  the 

(a)  2  H.  Black.  Rep.  45.  C*)  2  Cowp.  Hep.  729. 

(c)  2  Term.  Rep.  610. 
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worid  the  amount  of  public  rerenuc,  and  drew  that  into  dis-     1812. 
eussion  in  Court,  which  could  be  canvassed  only  in  Parlia-      g^^^^    ^ 
ment,  which  was  against  the  sound  policy  of  the  kingdom,      a^mt 
Of  the  same  .class,  also  were  the  cases  of  Allen  agaiast  WMAsxKaf. 
Beame  fajt  and  Buna  against  Riker  fbj,  which  were  wagers 
laid  between  Yoters,  with  respect  to  the  event  of  elections  f 
in  the  first  case  the  wager  was  laid  before  the  poll  began> 
and  in  the  last  case,  before  the  poll  was  closed. 

There  is  no  case  to  be  found  in  the  books,  of  a  wager, 
made  at  any  time,  between  two  persons  who  are  not  ToterSf 
OP  between  two  voters  after  tlie  poll  had  closed,  (except  Lan- 
sing against  Lansing),  which  was  adjudged  to  be  void.  On 
the  contrary,  the  reasoning  in  all  the  cases,  wliich  form  the 
different  classes  above  refered  to,  and  with  which  the  Court 
had,  for  that  reason,  been  troubled,  tended  to  the  establish- 
ment  of  a  different  doctrine.  * 

To  begin  with  the  case  of  Allen  against  Heame.    The 
special  verdict  states  the  plaintiff  and  defendant  to  have  been 
voters,  and  Lord  Mansfield,  in  delivering  his  opinion  says, 
**  This  is  a  wager  in  the  form  of  it,  by  two  voters,  and  the . 
<<  event  is  the  success  of  the  respective  candidates.    The  sue-  .    - 
<<  cess  therefore  of  either  candidate  is  material ;  and  the  mq^ 
**  mtiU  the  wuger  is  laid  both  parties  arefetteredJ'  And  Bul- 
ler.  Justice ;  **  If  you  put  the  case  of  a  wager  between  a' voter 
<<  and  another  person  who  is  not  one,  it  is  a  palpaJble  bribe  ; 
<<  it  is  a  sum  of  money  laid  to  procure  a  particular  vote,  and  . 
<'.that  case  cannot  be  distinguished  from  the  present ;  the 
<<  bias  is  exactly  the  same ;  it  is  a  pecuniary  compensation.'' 

In  Bunn  against  Riker ;  It  is  stated  that  both  Graham  . 
and  Biker  C^he  bettors  J  were  electors,  qualijied  to  vote  for  go- 
vernor I  one  had  voted,  and  the  other  had  not  Van  Ness,  in 
delivering  his  opinion  says,  the  parties  liere  are  electors,  Gra- 
ham had  not  voted.  He  then  goes  into  an  argument  to  shew> 
that  though  Graham  was  at  a  distafice  from  the  place  where 
he  ought  to  have  voted^  that  he  might  have  voted,  if  he  had 
been  so  disposed. 

(fl)  1  T«rnL  Rep.  56.  (6)  John.  N.  Y.  Rep.  426. 
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^  ^^^^*  Th*  deoiflions  of  the  stiprelhe  Court  of  NeW-Yof k  liavc  n* 

^'  Smym      Wn^**^g  <^^cc*  np<>n  this  Court.    The  opiaion  of  judge  Vait 

o^'ntf    .   Ness  is  respectable,  as  the  opinion  of  a  gentlenian  learned  inf 

M'MAstEmi.  th^  1,^^ ,  i,m^  ^g  g^^,^^  jg^f  jj^  further  authority  than  it  has 

law  and  reason  to  support  it,  and  may  be  combatted  by  other 
opinions,  equally  respectable*  It  is  not  necessary  to  go  out  oi^ 
the  ease  itself,  to  find  such  an  opinion.  SpeiieeVf  Justice,  takes 
a  comprehensiYe  view  of  the  whole  case,  he  admits  the  prin-^ 
6\ple  laid  down  in  the  ease  of  Allen  against  Hearne  to  be 
•ound,  but  distinguishes  the  case  of  Bunn  ugainst  Rike# 
from  that  case,  <<  Riker  (he  says)  had  already  voted  f  and 
as  to  Graham,  he  very  properlv  observes  <<  the  verdict  of  the 
^<  juty  has  settled  that  point ;  it  w&s  a  matter  of  fact  peeuli- 
^*  arly  within  their  cognizance,  whether  Graliam  eould  Tot6 
^  at  the  election ;  by  finding  for  the  plaintifi'below  they  have 
^  virtually  passed  on  that  fact,  and  decided  that  he  could  not.** 

Our  case  is,  if  possible,  stronger ;  it  is  a  special  verdict^ 
tod  no  fact  is  to  be  presumed,  which  does  not  appear  on  the 
.  face  of  it ;  it  cannot  therefore  be  presumed  that  either  of  the 
^rties  to  the  wager  were  T^oiers,  or  that  the  bet  was  made 
.  before  the  poll  was  closed ;  and  without  presuming  one  o^ 
ether  of  those  facts,  the  law  is  clearly  with  the  plaintiffl 
That  one  of  the  parties,  must  have  been  a  voter,  and  that 
the  wager  was  laid  before  the  poll  was  closed  ;«^hat  it  is  not 
Incumbent  on  the  Plaintiff  to  shew  that  they  were  not  voters, 
or  that  the  poll  was  closed ;  but  that  the  burthen  of  proof 
lays  on  the  defendant,  is  apparent  from  prineiploy  and  ft 
abundantly  established  by  authority. 

Upon  principle— the  plaintiff  claims  judgment^  on  the 
general  rule,  that  wagers  fairly  won  are  recoverable ;  the  de> 
fendant,  to  be  exonerated  from  the  payment  of  the  money^ 
«iust  brii^  the  ease  within  some  exception  to  the  rule. 

Ppon  authority  ;'-a  wager  was  laid  on  the  event  of  a  deeisidn 
)l>f  the  House  of  Lords  on  an  appeal  from  the  court  of  the  chan- 
cery (a).  ^  If  this  wager  had  been  made  with  one  of  tire 
'<  judges  or  Lords  (says  Lord  Mansfield)  it  would  have  beeb 
«<  a  bribe.    <<  But  (he  adds)  there  is  no  fact  of  that  sort  in 

east?* 

(a)  Jones  against  Bandall  k  another  1  Cowp.  37. 
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So  in  our  ease  if  the  wager  bad  been  wkb  a  Toter^  and       f  M2 
before  the  poll  was  elosed,  it  Wouid  bare  been  a  bribe>  but  "~      "^■J^* 
*ikere  is  no  fact  of  that  sort  in  this  ease.  -  agQin»t 

'    Also,  the  much  eontested  case  of  Good  againsl  Elliott  C^J  ^*^^»^**** 
where  a  .wager  was^  that  A  had  purebased  a  wa^on  of  J9 ; 
it  was  endeavottred  to  bring  it  within  the  exeeption  eontain- 
lOd  in  the  fourth  class  above  stated,  viz.  <<  sneb  as  affect  the 
.•<  feelings  or  interests  of  third  persons,"   But  Grose^  justice^ 
.  after  admitting  that  wagpers,  that  injure  third  persons,  are 
void,  ^a^'s,  <«  now  it  does  not  appear,  that  si^eb  a  bet  is  an  in- 
jury to  any  but  the  loser.    It  may  be  said,  that  it  may  in- 
.Tdve  a  question,  whether  L.  Tye  stole  it ;  but  it  does  not 
imcessoTily  involve  that  question ;  and  therefore,  after  ver« 
-  diet,  wt  art  to  presume  tha:t  U  did  noU    So,  in  the  ease  before 
'.  the  Court,  it  may  be  said,  that  the  liet  may  involve  a  question 
of  hribery  ;  but  that  does  not  necessarily  follow,  and  the  eourtf 
after  verdict,  vrill  presume  that  it  did  not.    It  is,  in  this  case^ 
remarked  by  Ashurst,  justice,  that  Lord  Mansfield,  in  the 
ease  of  Da  Costa  against  Jones,  directed  the  defendants 
counsel,  in  addition  to  his  motion,  in  arrest  of  judgment,  to 
;  move  for  a  new  trial,  intimating,  that  in  t^at  way,  he  might 
•have  the  chance  of  the  advantage  of  the  wager  affecting  the 
iotere£t.«f  the  Chevalier,  as  well  as  the  objections  of  th^  in- 
•decency  of  the  evidence,  which  appeared  upon  the  face  of  the 
record;  which  shews,  that  Lord  Mansfield  was  of  opinion,  that 
•a  wager  vras  not  illegal,  because,  by  some  possible  supposi- 
tion which  ingenuity  might  devise,  it  might  affect  the  inter- 
r«st  of  a  third  person ;  but,  in  order  to  uud^e  it  illegal,  it  must 
sgpestTf  that  such  eircumstanoes  did  actually  exist,  which 
must  necessarily  or  naturally  tend  to  affect  the  interest  of  a 
;  4hird  person. 

Lord  Eenyon,  in  the  same  ease,  (Good  against  Elliott) 

^1^9 :  What  is  there  in  the  present  case  that  can  affect  the 

.icharacter  of  the  woman  who  had  bought  the  waggob  7  JVo- 

^ihing  of  that  sort  a'ppears  upon  the  reicord,  and  we  can  maks 

410  inference. 

The  last  case  which  I  shall  notice  is  Lansing  o^atn^t 

Lansing  (i).    This  was  a  bet  laid,  after  the  poll  was  closed^ 

(b)  3  Term  Rep.  693.  (6)  0  N.  Y.  J.  B.  454* 
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amly  if  not  liable  to  the  following  objections,  is  an  express 
•  authority  in  the  defendant's  favour.  But  first,  it  was  a  case  of 
certiorarif  the  sum  in  controversy  was  very  small,  and  the 
IITMastsiis.  eause  does  not  appear  to  have  been  argued  by  counsel,  nor 
were  any  deliberate  opinions  given  by  tlie  Court.  Second- 
ly, it  is  stated  to  have  been  decided,  on  the  authority  af 
Bunn  against  Rikcr,  <<  that  a  bet,  involving  an  inquiry  into 
*<  the  validity  of  the  election  of  governor,  was  void  on  prinei- 
pies  of  policy."  That  was  not  tlie  case  of  Bunn  against  Bi- 
ker ;  but  it  was,  as  I  have  before  shewn,  a  wager  laid  between 
two  voters,  before  the  poll  wcls  closed. 

It  is  true  Van  Ness  justice,  puts  it  also  on  the  ground  of 
being  against  public  policy,  involving  an  inquiry  into  the  va- 
lidity of  the  election,  but  no  case  can  be  produced  to  justify 
such  reasoning,  and  it  is  in  direct  opposition  to  the  principles 
decided  in  Jones  against  Randall. 

Per  CuBiAM. 

Mush,  President* 

This  is  a  wager  on  the  election  of  sr  chief  magistrate ; 
and  if  ever  a  wager  deserved  reprobation,  it  is  one  of  thig 
description.  In  the  State  of  New-Tork,  it  has  been  decided^ 
after  argument,  that  a  wager  of  this  kind,  whether  laid  before 
or  after  an  election,  cannot  be  recovered ;  without  adopting 
all  the  reasoning  of  the  Court,  in  those  cases,  we  have  no 
hesitation  in  saying,  we  concur  in  both  decisions. 

Even  in  England  they  have  guarded  their  elections  from 
this  new  species  of  corruption,  and  have  vacated  all  siieh 
contracts,  as  are  contrary  to  sound  policy. 

Popular  suffrage,  is  the  very  essence  of  Fro#dom,  and 
cannot  be  protected  by  tribunals  of  justice,  with  too  much 
vigilance  and  firmness.  Those  external  impressions  tliat 
have  a  tendency  to  disturb  its  oi'derly  and  regular  motions^ 
should  be  discountenanced,  as  repugnant  to  the  vital  inter- 
est of  our  Country.  To  the  usual  motives  that  actuate  vo- 
ters, it  would  be  monstrous  to  permit  pecuniary  considera- 
tions to  be  mingled* 
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TiM^neoess  of  an  eleetion  might  eventually  become  a  mat-       1812. 
to  of  speculation  and  profit,  like  a  faoNe-race,  rather  than  ^ 

an  aequlaition  to  the  freedom  and  happiness  of  the  people,      a^^n^i 
Where  a  man  has  actually  voted,  prior  to  his  laying  a  wager  M'AiASTAa*, 
on  the  election,  he  is  not  indifferent  to  thQ  result.    Though 
he  himself  cannot  become  a  corrupt  voter,  he  may  be  indue- 
ed,  under  the  influence  of  tlie  wager,  to  corrupt  others. 

What  were  the  motives  of  Smyth  and  M^Masters^  form  no 
part  of  the  question.  Is  the  contract  injurious  to  the  public 
welfare  ?  In  our  opinion,  it  is  equally  repugnant  to  morality^ 
to  soinnd  policy  and  to  the  laws  of  the  state,  passed  for  the 
avowed  purpose  of  preserving  the  purity  of  our  public  elec- 
tions. 

It  would  be  in  vain  to  enact  laws  against  bribery,  and 
to  authorize  at  the  same  time,  wagers,  of  this  kind,  whichy 
like  a  torrent  of  corruption,  would  carry  all  before  them. 

£ven  if  the  bet  had  been  laid  between  persons  who  were 
not  Yotersy  which  does  not  appear  to  be  the  ease,  yet*  as  it 
might  lead  to  a  decision,  by  the  judicial  branch,  on  the  validi- 
ty of  an  eleetion,  and  consequently  to  the  right  of  a  member  to 
a  seat  in  the  legislature,  the  point  ought  never  to  be  brought 
into  discussion.  It  is  obvious^  that  the  legislative  and  judi- 
dal  authorities  might  be  put  into  a  state  of  collision,  upon  a 
question,  which  it  is  apprehended^  the  legislature  alone  is 
competent  to  determine.  Upon  a  case  stated  for  the  opinion 
of  the  Court  they  might  give  judgment,  jirtor  to  the  house  of 
assembly  deciding  it,  who  might  perhaps,  afterwards,  give  a 
contrary  decision.  The  most  ciTeetual  way  to  avoid  this,  is 
judicially  to  pronounce,  as  they  have  done  in  Xew-York,  all 
wagers  upon  the  result  of  elections,  to  be  illegal  and  void. 

The  c<9istitution  of  our  state  declares,  that  elections  shall 
be  free.  The  body  of  the  voter  shall  be  equally  ^ree  from 
constraint,  and  his  mind  from  insuperable  bias.  A  wager, 
that  a  eertain  person  will  be  elected,  puts  the  mind  as  com- 
pletely into  trammels,  as  a  state  of  duress  puts  tlie  body  of 
the  voter.  The  mind  cannot  act  freely,  as  iong  as  the  man 
is  held  fn  bondage  to  his  mercenary  views  anci  engagements ; 
add^  having  divested  himself  of  his  own  independenocy  }ie  is 
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181^.      ft  fit  fai^rameiit  ^  isorrupdmi  to  fasten  tbe  ^liaiiis  <^«laTerj 
'  upon  all  arcnitid  him. 

It  is  the  tipifiion  of  the  Courts  that  the  plaintiff  catmot  re- 
AVTzm.  tiweT,  and  that  ^adgment  be  entered  for  tha  defendant. 

Jiidgnent  for  the  deCendaat. 


Smytr 
qa^ainst 


Analdef- 
man  has  no 
power  to  issue 
mtdrefadat 
on  a  recogni- 
zance to 
appeal*  after 
jadgroent 
obtained  on 
theappealy 
in  the  Court    ' 
of  Common 
Pleas. 


Smith  against  "Wiijis. 

AJUDGrSOSNT  was  obtained  befaie  Mr.  Aklwrnaa 
Shoemidfiei:,  against  Philip  White^  at  the  swt  ef  die 
present  phdntifT;  ifvem  vhiefa  &e  li^e&dant  appealed)  and 
gare  thetlefendant  WiMs^  as  his  bail.  After  judgment  dk» 
taiaed  on  the  appeal^  the  plaintiff  preeeeded  jigninst  the 
the  bail  en  the  a|^al,  hf  a  scire  faeioB,  issued  by  the  alder- 
man. Jn^^jment  ivus  rendered  ian  his  fitvoar^  and  the  deiand- 
«Mt  liffving  removed  the  proceedings  to  this  Courts  hgr  «a 
•eerH&rmi,  tlie  fhUowing  exception  was  filed. 

'« The  ald0rmanliad*no  power  to  issue  the  .^etr^  fariasJ^ 
MkefUm,  tor  the'defendant)  in  support  of  the  exception,  aaad, 
that  the  fourth  section  of  the  one  hundred  d<dlar  act  idiMots 
the  magistrate,  in  ease  of  an  appeal,  ta  transmit  to  the  pvo- 
thonotary  the  whole  proeeedii^  had  before  him,  4Uid  de- 
elares,  that  [from]  thence  the  suit  shall  take  grade  wid^f 
and  be  sHbjeet  to  the  «ame  rules,  as- other  actions  where 
*tiie  parties  are  considered  to  be  in  Court ;  &om  whieh^  he 
:«aid,  it  was  evident^  that  all  proceedings,  .subsequent  to 
«inpeal,  whether  against  the  defendant  or  his  bail. must  tsk% 
place  in  this  Court.  Tliat  the  4>nly  plausible  objeotian  to 
issidng  the  smefaeiaa  from  the  Common  Pleas,  was,  tlmt 
they  have  net  possession  of  the  mginaH  reeofpniaaustt 
Imt  that  elgeetion  would  be  snfRoiently  answered  hy  ahser* 
^tN|g,. that  wImi  the  ^act  required  the   ^ohsle  jn^etsHngs 
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(d  be  certified  to  tke  prtthoBotary  k  evidently  mnst  bave  ia- 
tended,  that  the  origuials  should  be  traBtmitted^  or  to  have 
made  the^eopies  eyidence. 

Armstreugf  for  the  plaintiff,  insisted,  that  the  scire  faciaa 
was  properly  taken  before  the  magistratet  and  that  the 
judgment  vras  regular ;  the  original  recognizance  remaino 
before  the  magistrate^  who  transmits  a  copy  thereof  to  thio 
Court.  The  copy  would  not  be  received  as  evidence,  on  tho 
plea  of  nnl  tUl  rteord,  nor  is  there  any  method  pointed  out  in 
the  act  by  which  the  justice  can  be  constrained  to  produce 
the  original.  He  also  added,  that  he  had  the  authority  of 
uniform  practice  on  his  side ;  not  a  single  instance  could  be 
mentioned  of  a  scire  facioB,  such  as  the  present^  having  been 
issued  out  of  this  Court* 

But  the  Court,  Rush,  president^  were  of  opinion,  that  the 
exception  was  fatal,  and  that  the  judgment  of  the  aldormaa 
amst  be  TOTcrsed  for  want  of  jurisdietion. 


ISi^ 


Smitk 

VVILIDS. 


Judgment  reversed. 


Makhk-  ngainst  Rice. 

THfi  plaintiff  had  transfen^  to  the  defendant  the  time 
of  an  apprentice  boy,  who  had  been  bound  to  the  pkan- 
tST  in  the  state  of  Connecticut,  for  which  the  defendant  gave 
him  a  promissory  note,  for  one  hundred  dollars.  The  trans- 
fer was  by  a  parol  agreement,  made  at  BuiBngton,  New- 
Jersey.  The  Boy  served  out  about  one  half  of  "his  snexpi- 
ttd  time  with  the  defendant  and  then  absconded. 

The  defendant  had  paid  fifty  dollars  on  account  of  the 
note,  and  this  action  vras  brought  to  recover  the  balance. 
Tlie  ctfnse  liad  been  tried  onee  before  and  a  verdict  had  been 


Thoagba 
contrsct  is 

it  not  contra* 
nr  to  law  or 
mudulent 
itwiUbea 
good  con* 
sidention» 
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1812       giyen  for  the  dePendantt  which  wa3  aet  aside  by  the  couit^ 
i  ^  aad  a  new  trial  ordered. 

Martin 
qg-airut 

BicB*  dUibonej  for  the  defendantf  contended^  that  the  contract 

between  the  parties  was  contrary  to  law^  and  therefore  the 
consideration  could  not  be  recovered.  Apprentices,  he  said» 
were  not  assignable  at  common  law.(a)  It  was  true,  thatr 
by  tlie  custom  of  London,  and  by  particular  statutes  in  some 
States  in  the  Union,  apprentices  were  assignable ;  but  ther^ 
was  no  such  act  to  be  found  among  the  statute  laws  of  New* 
Jersey.  And  by  the  custom  of  London,  and  by  all  the  statutes 
on  the  subject,  the  assignment  was  required  to  be  in  writing* 
That  tlie  assignment  by  parole  nof  being  warranted  by 
law,  the  plaintiff  could  not  support  this  action  for  the  cmisi- 
deration  of  such  a  contract. 

He  cited  and  relied  upon  the  case  of  Mitchell  against 
Smith  (b)  in  which  it  was  decided, .  thi^t  a  bond  giyen  to  se- 
cure the  payment  of  the  consideration  of  a  contract  contrary 
to  a  particular  statute  was  not  recoverable. 

C.  J*.  Ing&rsoU,  contra^f  contended^  that  the  contract  though 
not  valid  as  an  assignment  of  the  indenture,  was  good  as  an 
agreement,  and  binding  on  the  parties.  Being  therefore  ef- 
feetual,  foe  some  purposes,  the  consideration  was  recover- 
able.(c) 

The  Court,  Bush,  president,  in  charging  the  jury^  con- 
firmed the  doctrine  contended  for  by  the  plaintiff's  counseL 
The  contract,  they  said,  was  good  lietwecn  the  masters,  but 
not  binding  on  the  boy.  It  would  not  authorise  the  second 
piaster  to  chastise  the  boy^  if  he  proved  refractory,  or  to 
bind  him  over  to  the  Quarter  Sessions,  ^to  have  him  punish- 
ed for  any  misconduct,  of  which  he  might  be  guilty.  But  as 
long  as  the  boy  chose  to  stay  it  would  answer  all  the  purposes 
of  a  legal  assignment;  and  if  he  absconded,  the  second  master 
had  his  remedy  against  the  other  on  his  covenant  or  engiige- 

(a)  4  Bacon's  Abridgment  577«  title  Master  and  Servant 

(b)  1  Bin.  Rep.  110. 

(c)  1  Salk.  68.  Bum's  Justice,  title  Apprentice^  sec.  10.  1  Strange  1115. 
lUr.  Buirow's  Settkmeut  Cases^  247. 


•    r 


'    OP  COMMON  FLEAS'.  193 

■lent.    NoeopiUkralknoftluUikuideoiildallSbettliepfCMiit  181£ 
action.  " 

rkM  A.  A  *f*  T  XT 

The  oontracty  though  invalid,  iras  not  oontnury  to  lawy  agrin^t 

Qorwas  it  frauduknt;  it  wlift  dierafore  Iluidins  ob  tho  pre-  i^^<^** 
flentpMtks. 

Yerdiclb  for  ^  pkinliffl 


mgtimt 


c 


A8E  stated  for  the  opinion  of  the  Court.  A  feme  cnwrc 

On  the  eighteenth  day  of  June  oHe  tfaonsand  eight  hundred  "^^"^ 
and  ftixj  the  plaintiff  was  lawAtUy  married  (o  Peter  Valentine,  mariner,  badi 
a  Banner.    On  the  ^8th  of  Mardi  one  thousand  eight  hnn-  ^^  u!!?^ 
dred  and  nine,  Peter  Valentine  sidled  on  a  voyage  to  some  two  yean, 
part  of  Europe,  leaving  his  wife,  the  ^bove  plaintiff,  without  i^^I^^^ort, 
any  support  hut  her  own  labour,  and  has  nevef  shiee  returned  ^^^  her  labor 

nay  be  con- 

to  the  State  of  Pennsylvania,  though  hels  supposed^lo  be  still  sidered  at « 
living.    The  plaintiff  has  followed  thd  business  of  making  ei-  ^^^^^^^^ 
gars  for  a  living  ever  siiiee '  ber  husband  left  Philadelphia,  ma^  receWe 
This  has  been  and  still  is  her  only  mean  of  supporting  ber-  ^' of  ber  ""^ 

self.  anceiitor*ji 

Sinee  the  plaintiff's  husband  went  to  sea,  fifty-ftve  dollars  ^^^ 
and  eighty-seven  eents,  money  arising  from  the  sale  of  some 
Teal  estate  of  her  grandfkther  Rowland  Ellis  eame  into  the 
hands  of  the  defendant,  as  administrator  of  said  Ellis's  estate, 
whieh  be  is  willing  to  pay  to  the  ^aintiff  provided  she  >ean 
give  him  a  legal  diseharge  therefor,  so  far  as  to  prevent  her 
bttsband,  if  he  should  ever  return,  from  eompelUng  him,  the 
defendant,  to  pay  the  money  over  again. 

The  questions  submitted  to  the  Court  are,  whether  the 
plaintiff  is  a  feme  sole  trader  under  the  aet  of  February 

Vm.  II*  No.  I.  B  2 
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191S.  tae  thi^usand  seven  bandit  and  eighteen,  and  if  so,  whethee 
she  ean  sustain  an  action  in  that  eharaeter  for  the  debt  dae 
hy  the  defimdant 


■    J    11"  ■ 

Valcktine 

*'•"»•.  If  the  •piniMi  of  thn  C*nrt  >«  in  tvrmr  of  tiie  plaiotifl; 

then  judgment  ia  to  be  entered  in  favour  of  the  nlaiiitiff  for 
the  nlH>ve  sum  with  eosts ;  otherwise  judgment  is  to  be  en^ 
tered  for  the  defendant. 

Per  CimiAM. 

Rush,  President 


It  is  eaiCrcmeiy  eMar,  that  tlie  f laintilT  is  a  feme  mfe 
trader,  under  the  ac^t  of  February  one  thousand  seven  hundred 
and  eighteen.  The  law«hould  reeeive  a  liberal  eonstruotiov 
in  favour  of  wopM^n,  who  are  plaeed  in  that  unibiluhale  sitna- 
tiofff  by  the  dewnrtioa  of  their  husbands.  Besides,  the  right 
of  the  phriattf  to  a  distributive  share  of  her  graadlather'a 
estate,  not  being  derived  in  any  lespeet  fi*om  her  husboBd* 
she  ought  not  U^  lose,it  by  hia  abjB^nee.  Indeed,  if  eveiy  ehao* 
nel  of  thi»  luuid,  thnou|^  whiph  property  OHght  come  inito  lior 
hiands  were  to  be  stom^,  the  beneit  designed  to  be  given  to. 
her  by  law^  would  be,  in  a  great  mea^are  defeated.  It  would" 
be.  somewhat  ineonsistent  ta  allow  her  to  trade,  and  at  the 
same  time  toiprobibit  her  from  the  use  of  money,-  whieh  she 
weuld  be  legaUy  entitled  to,  if  shQ  had  never  married  or  if 
Jier  husband  were  actuaUy  dead.  We  are  of  opinion  ttiat 
judgment  unst  bo  entered  for  the  phuntifl^ 

1  • 

Judgment  for  the  PlaintiK 
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THE   CASE  OF  JOHV  TOWSSS. 


A 


Habeas  Corpus  issued  out  of  this  Courts  to  the  jailer    The  defeiw 
of  the  eounty,  to  tiring  up  the  body  of  John  Towers.    The  ^^uJ^^tHtu^ 
jailer  returned  that  he  stood  eommitted  by  viriue  of  two  bytheiMttrict 
exeeutions  one  at  the  suit  of  Tristraw  Gardina,  out  of  the  city  umI  eoun- 
distriet  eourt  of  the  eity  and  eouaty  of  Philadelphia,  for  ty  of  Philadel- 
f^T  S6y  the  other  at  the  suit  of  AnnVevil  and  Lewis  Nicholas  ed  for  the 
for  ars  92,  issued  from  the  office  of  Mr!  Alderman  Keppele.  ^frj^i^- 
Towers,  while,  in  custody  under  these  executions,  applied,  by  biy  of  uie  lath 
petition,  to  the  commissioners  of  the  insolvent  law  of  the  ^^^^^^^^^ 
13th  day  of  March  1812,  praying  to  be  admitted  to  Ihe  bene*  obuined  a 
fit  off  the  law.    Hie  assigned  to  the  eurators  in  trust,  for  bis  SlTdfian^  he 
creditors,  all  Us  estate,  real,  persdnal  aiid  mixed,  who,  hav.  ^^  liberated 
mg  taken    possession  thereof,   the  commissioners  granted  this  court 
him,  agreeaUy  to  the  terms  of  the  law,  a  provitionai  dis-  ^^^'^'^ 
el  ^^ 


Under  these  eircumstaneeB,  Towers,  still  being  held  in 
confinement,  applied  to.this  court  to  be  set  at  liberty. 

It  wms  argued  by  BondaU,  J.  JK.  Iiy;sr«ol  and  S.  LnTy,  fi»r 
the  petitioner,  and  Chamnuit  and  jfalkbce  eoiitra. 

* 

Per  Curiam. 

IZitah,  President. 

The  question  turns  altogether  upon  the  meaning  und 
eoMtmction  of  the  law.  Whatever  is  the  intention  of  the 
legislatare  muet  be  earned  into  eff^ct^  This  law  is  so  en- 
tirely different  in  its  proTisAona  anif  language  from  every 

other  bankrupt  law,  that,  we  shall  derive  no  tight  from  them. 
In  its  most  material  parts  it  resembles  no  other  insolvent  or 
bniikrupt  law.  The  act  speakf^  for  itsriH  By  the  words  and 
meaning  of  it,  the  right  of  Towers  the  petitioner,  must  stand 
or  falL 

Where  a  person  is  brought  before  the  eonrt  on  a  Habeas 
Corpus,  he  must  be  either  bailed,  remanded  or  discharged. 
In  the  judgment  of  this  court,  it' is  of  no  importanccji  whether 
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l^ttb      the  tribunal  from  vrhieh  the  exeeution  issues^  is  of  the  high- 
est  or  lowest  grade.    If  the  law  veqiiiiKs  the  party  to  be  seat 

joHw  back,  it  is  the  duty  of  the  eourt  to  remand  him.  If  the  law 
TowBftfl.  requires  him  to  be  liberated,  it  is  the  duty  of  the  eourt  to 
discharge  him.  Under  the  law  tif  tlie  11th  df  April  17M,  « 
debtor  an*ested  In  execution,  in  vacation  on  •giving  bond 
and  seeurity  to  comply  with  the  law,  was  mstantly  diseluirg* 
ed  from  Jail  by  the  oiiler  of  a  single  judge,  and  tkett  without 
any  notice  to  the  plaintiff  in  the  execution.  What  luis  been 
,    .  done  by  the  legislature  may  be  again  done. 

Under  the  English  bankrupt  law,  tlie  first  step  wliicfa  is 
always  taken  by  the  creditors  is,  to  ascertain  whethf^  an  aiet 
of  bankruptcy  has  been  eommitted.  Under  our  law  the 
debtor  himself  takes  the  first  st^,  and  immediately  after 
presenting  a  petition,  surrenders  to  the  law  his  whole  pro* 
perty,  it  passes  immediately  Into  flie  custody  of  ^enratorsy 
who  take  possession  as  trustees  for  the  -use  of  the  creditors* 

The  persons  entitled  to  the  benefit  of  Ais  law  are  ^es<* 
erSbed  in  the  first  section,  to  be  oitizens  wlto  have  resided 
two  years  in  the  commonwealth.  The  words  are  so  compre- 
hensive,  that  they  hielnde  every  "cHizen  $  wliether  he  be  la 
jaol  or  at  large,  whether  confined  on  mesod  or  judicial  proems 
be  is  equally  entitled  ^  all  the  privileges  and  benefits  of  the 
law.  In  this  stage  of  the  business  the  commissioners  luive 
an  unquestionable  right  to  enquire,  whether  the  petitioner  be 
a  citizen  or  not ;  if  he  be  not  a  citizen,  the  petition  shouU  he 
rejected.  We  take  it  for  granted  then,  that  John  Towera  is 
aeltisEeB. 

l%e  torm  prMMontfd  dlsctar^  doeo  not  appear  to  be  n^ 
with  strict  propriety.  Theie  is  ao  condMon  meatloMd  aa 
which  41ie  diaehaxge  depends  for  its  operatimu  Tlie  4ia« 
fdiargo,  what^er  mvj  be  its  effeet^  is  absolute  as  long  aa  ii 
eaiflls.  It  appoars4o  be  Bi^her  tanporory  thaa  aonditkaaL 
Its  efieet^  as  stated  in  the  aet»  is  ts  jifotpct  Ae  petitisantf 
fnaik  all  arrests  ia  ebM  eases  eidhor  oa  nesae  or  final  pro* 
cess,  nntil  his  case  shall  be  finally  heard  and  determined. 

Thoi^  the  arrest  aad  imprisoameat  are  sooiettaes  dif- 
fierent  things  yet  Uie  legislatare  have  used  tlie  words  to  de- 
algnateaay  rtttraiiU  of  the  persoib  wliether  ia  or  out  of  jail 
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bjr  neans  of  any  civil  proe^fts.  The  wotds  nf  tlie  act  are^  <<  lie       itiS 
<«diaU  beproteet«d  fimn  »es»e,  and  ilaal  process  in  aU  omi 
^emes.^  flierefllrietiMofpiiYilegeto  dvit«maetslMW8tliat       johv 
ID  soeh  eases  he  was  to  be  as  efedtually  proteeled  as  in  erun* 
inot  CMet  he  irooU  be  exposed  both  to  arrest  and  inprison" 
meat* 

Soes  the  disebar^  of  John  TDvrers  by  the  enretorsy  ex- 
tend badcward  as  veil  as  Ibrward  ?  Do  diseharges  inehide 
persons  who  present  petitions  while  in  aetnal  enstody,  as  well 
as  those  who  were  nerer  deprired  of  their  liberty  ?  To  both 
these  ^estioas  we  answer  in  the  afllnnaiiTey  for  the  follow- 
iaf^reasoHs. 

WhenoTer  a  citizen  reeeives  a  proyisional  or  tenip<H»ry 
tfsefaarge,  (and  no  other  iierson  ean  receive  it^)  the  eurators 
are  authorised  to  allow  him  the  use  of  his  honse  and  fnmi- 
twe,  Inrt  how  ean  this  be,  if  the  petalioner  be  in  jail.  The 
law  therefore  snjqioses  Jiim  to  be  at  lai^ }  otherwise  thh 
part  of  it  wooM  be  a  wiUity.  «There  is  no  exeeption  in  the 
lawy  every  person  who  has  obtained  a  provisiomd  diseharge 
is  anpposed  tohean  objeetof  this  part  of  theLaw,  whidi  it  is 
pfadn  he  can  never  enjoy,  unless  he  be  Ifterated  from  the  ens- 
iaif  of  the  jailer.  He  ean  never  be  in  two  iKstinet  plaees  at 
one  and  the  same  time.  It  is  altogether  absurd  to  suppose  that 
the  Uiw  anihorised  the  jaMcar  to  keep  him  in  prison,  and  that 
it  authiMrised,  at  the  same  time,  curators  to  aUow  him  the  oe- 
capation  of  his  house,  and  the  use  of  his  f  amiture. 

When  the  assignees  are  appointed  they  are  directed  to  re- 
ceive from  the  ^curators  all  Uie  property  of  the  petitioner, 
exM^  ondi  orftdes  of  furniture  as  may  lie  necessary  to  him, 
•a  theofiaion  of  the  eommisdoners,  and  also  the  tools  and 
ifl^ienients  «f  Us  tnde^  and  his  mili^  arms^  «nd  accoutre- 


Upon  aagr  otiier  supposition,  than  timt  the  petitioner  is  at 
htogOyitlns  cSanae  is  comj^kitel^  abaard  wid  unintdligiUe. 

Two  descriptions  of  persons  are  vested  with  a  right  to  pe- 
titiott,1iiosewho  are  in  custody,  and  diey  wlio  are  so  fortu- 
nate>as  to  be  at  large ;  and  it  is  highly  probable,  that  those  of 
thoybrflKr  deseriptien  will  be  much  the  most  nnmerons.  It  is 
MisponsaMy  necessary,  thai  they  and  the  commissioiiers 
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should  be  brmigliC  into  eontact,  they  masC  be  gotieft  togeih- 
'  er  in  seme  vmj  $  eitlier  the  eaininissioBers  miist  wtfit  upoD 
the  petitioner  in  jail,  or  the  petitioner  mast  go  to  the  eoni' 
missioners'  elinmber :  whieh,  I  ask,  is  the  most  consistent  with 
reason  and  propriety  ?  In  England  their  banlcrupt  law  orders 
the  eommissioners  to  attend  on  the  bankrupt  in  jail;  in 
our  law  there  is  no  sneh  provision.  It  is  optional  with  the 
eommissioners  to  appoint  sneh  time  and  place  to  hear  the  pe« 
titioner,  as  they  please ;  consequently  they  are  under  no  l^al 
obligation  to  hold  their  sitting  in  the  jail ;  as  they  have  no 
power  to  issue  a  Habeas  Corpus,>nd  are  not  obliged  to  go  to 
jail,  and  at  the  same  time,  the  man  has  an  uni4nMed  right 
to  be  heard,  it  would  seem  a  necessary  construction  of  the 
law,  in  order  to  cany  it  into  effect,  that  he  should  be  free 
ftom  restraint,  and  eontronl  of  every  kind. 

nrtiere  appears  to  be  something  very  hardi  in  the  eon- 
stmetion  of  this  law,  to  require  him  to,  surrender  every  parti- 
ole  of  his  property  in  the  iirsi  instance,  and  to  keep  him  in 
jail,  three  months  afterwards.  It  would  seem  much  more 
rational  to  say,  that  he  ought  to  enjoy  his  personal  liberty  as  a 
recompense,  and  in  consideration  of  his  relinquishing  every 
thing  to  his  creditors. 

Two  disclmrges  are  mentioned  in'this  law,  the  first  tem- 
porary or  provisional,  the  latter,  final,  under  the  hands  and 
seals  of  the  commissioners,  which  shall  be  a  suflhuent  au- 
thority to  any  sheriff  or  jailer,  to  set  such  petitioner  at  large 
if  imprisoned.  The  sixth  section  corroborates  the  construc- 
tion, that  the  petitioner  is  supposed  to  be  at  large.  The  law 
being  limited  to  the  city  and  county  of  Philadelphia,  and  the 
petitioner  at  larf^e,  might  possibly  wander  into  some  other 
county,  and  be  there  detained  in  prison,  at  the  time  of  allow- 
ing  his  final  discbarge  or  certificate.  The  very  terms,  any 
sheriff  or  jailer,  so  indefinite  in  there  application,  jqipear  to 
bf  used  in  opposition  to  the  sheriff  or  jailer  of  the  eoontj 
ofPhihdelphia. 

By  the  English  bankrupt  law,  if  the  bankrupt  is  likely 
to  run  away  between  the  time  of  issuing  the  eommissioB  and 
the  last  day  of  the  surrender,  he  may  be  arrested  and  sent  ta 
jailf  that  he  may  be  fortliooming  before  the  commissioBeTSy 
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wh;  in  this  ease,  «s  wdl  as  any  judge  or  Jiistieey  are  em-      i8l«« 
powered  to  grant  the  ^rarnuit.    There  being  no  elause  rf  ' '     ^^^  ^^ 
this  kind  in  out*  lawy. this  court  is  neither  authorized  u>  in*       jotiv 
sert  it^  nor  to  detain  the  petitioner  in  jail  for  wailt  of  it. 
Upon  the  whole»  under  eveiy  view  we  hare  been  able  to  give 
this  Iaw»  we.areelearly  of  opinion»  that  it  was  the  intention 
of  the  legislatttre»  that  the  petitioner  after  assigning  his  es- 
tate to  the  curators^  should  not  be  detidned  in  jaiL    It  is  the 
judgment  of  the  Court  that  lie  be 


Prisoner  discharged. 

NoTSw^^meibinr  was  said  on  t]be  argument  of  the  unconstitntionaVity 
of  this  Insolvent  law,  out  as  tlie  point  was  not  seriously  urged  the  Court  gave 
no  opinion  thereon.* 

[*  Ko  Act  of  the  Legulatare  bar  ever  been  judicially  deCermhieil  hy  tbe  Jodgcs  sf 
Femitylvaota  to  be  anconstitotional.  The  point  has  freqaently  been  agitated  in  Court 
and  diwgwcd  before  the  public  •  the  feltowiog  from  the  pen  of  Mr.  Justice  Breekearidce^ 
eootadot  the  most  comprehensive  and  rational  view  of  the  subject  I  have  ever  saenO 

[RBPORTER. 

OJrTBE  RlGUt  OF  tHE  yUDIClARr  POWER  ro  JUDGE  OF  tHE  COJfStltU- 

tlOSALItr  OF  A  LAir. 

XT  has  been  made  a  qnesiion,  whether  the  Judicial  branch  of  the  governineat,  has 
xnthoricj  to  cenHiare  legislative  acts  with  the  coostitntion.  and*  in  any  instance^  be  able 
to  iRXMioottce  an  act  to  be  contrary  to  the  constitution  and  therefore  v(^d?  I  do  not 
rest  epoo  the  argument,  that  it  is  in  the  oath  of  office  of  a  Judge*  ■*  to  support  the  eon* 
stitvtioB."  For,  all  officers,  executive  and  jndieial*  are.boQDd,  '*  by  oath  or  affixmatioof 
to  support  the  constitution." 

It  does  not  follow  that  the  eleii:  of  a  court*  who  takes  the  oath,  has  authority  to  de<-> 
temine  on  the  constitutionality  and  obligation  of  an  act  of  the  legislature.  It  cannot. 
tfcrr«fewi»be  oa  the  grtfond  of  having  taken  wi  oath*  that  this  right  aeeraes>  or  obliga- 
KioD  is  posiessed  :  It  must  be  shewn  lo  be  the  duty  of  the  oSce.  By  article  t,  of  the- 
OMiattefttlott*  the  oath  or  affirmation  is  prescribed  to  all  officers.  **  to  support  the  constt< 
'•  tiui«i*aml  perform  the  duties  of  their  respective  offices  with  Melity.'* 

All  admit*  that  the  constitution  »  the  law  paramount ;  but  who  are  the  legitimate 
en^poiiten  of  its  extent  ?  the  people  doubtless,  the  framers  of  the  eompeet.  But,  chrouf^ 
what  organ  is  their  exposition  to  be  made  known  ?  Who  is  to  give  the  explanation,  or 
afix  the  comaiesit  ?  the  memben  of  the  legislative  branch  are  sworn  '<  to  support  the 
conatttution."  This  Involves  the  enacting  laws  within  its  circumscriptioa  and  aothority. 
Ac  ^m  expbsition  of  the  period  for  which  they  were  chosen,  £t  is  in  the  power  of  the 
f«ople  to  express  their  sense  ag^tinst  a  law,  by  choosing  others  sad  ptoenriag  a  repeal. 
Bat  ia  th^  mean  time*  are  they  at  the  mercy  of  an  unconstitutional  law  1 .  Are  the  jndi* 
txaMy  bound  to  carry  into  effect  a  law  against  the  prohibitiaas  of  the  Constitution :  doea 
the  safety  of  the  community  require  that  the  judiciary  branch  shall  eserdae  a  ^o>4»nll- 
satie  authority  with  the  legislative^  to  judge  of  the  constituticmality  of  a  law  ?  That  the 
legisl^tire  branch  may  trespass  upon  the  eonstiiution  is  admitted.  In  the  case  of  a  ge- 
aend  law,  It  b  more  likely  to  be  felt,  than  in  that  of  a  law  affecting  a  pen  ion  of  the  corn- 
mianity.  Bot,  even  in  the  case  of  a  general  law*  the  injury  is  not  always,  felt  at  once. 
On  the  contrary*  immediate  coavenienee  may  render  it  agreeable*  though  hurtful  an  the 
tflttoaais  operation. 

But  admit  the  power  of  the  judiciary  to  arre«t  the  executioo  of  a  Law;  and  yoo 
adsaitthe  power  in  all  cases.  The  answer  is*  that  there  is  no  temptation  to  exercise  tho 
fowcr  wantonly ;  no  motive ;  no  object.  Ir  is,  on  the  contrary*  an  vagraiefol  task,  ilia 
daSvevis'fhe  flinching  from  duty*  awed  by  the  law-making  power  for  the  time  beingy 
asd  the  p0pahur,opiaion  of  th»  day.    The  ondsnakisg  it  axduona*  aad  re^oiics  fortitudal 
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ifti&         X(>t  not  raaiooabto  to  9t|ipoie»  dhit  mm  wOlMeMafear  it  fioaiika  mere  alvtnKt  pridt 
^^^^^^^^^^^^^  of  exerciting  power  withont  lome  advaatage.    At  least,  oo  the  commoa  prineiple  of  self- 

tore,  tlie  praMuqptkm  is  ■psiasc  It, 
Hie  caae  of  it  may  be  argued  that  wichoot  this  power  in  the  Jodldary,  the  ose  of  cxceptioiu  an^ 

JoHM  rMtristiont  in  the  conatimtlen  will  he a«eh lessened.    The  cottstitvtkm  will  vary  with 

TOWBSf.  the  flos  and  re-Anx  of  representation,  in  the  ieflslatire  hodjr ;  whereas,  hj  the  jndidal 
negatire.  not  in  the  making,  bat  In  the  exeentloA  of  a  Uw,  there  Is  a  dcmble  secvritj. 
It  would  seem,  therefore,  that  the  Jndieiary  i»  not  a  mere  svbotduii^e  Ibnctionary  in  tho 
administration  of  the  laws,  bot  a  branch  of  the  government  itself,  coordinate  witli  the 
law-4aakittff  power,  and  boood  to  regavd  the  conariturioa,  aid  compare  the  law  of  the 
legislatnre,  with  the  superior  law  of  the  people. 

Bnt,  ean  it  he  the  doty  of  ^e  Jodlciary  to  waist  the  win  of  tlie  lawnmahing  power, 
when  two  thirds  of  that  power  can  remove  from  the  judifial  ofiee  ?  or  to  assist  the  wUI 
•f  the  law-making  power  for  the  time  being.  In  carrying  into  eflToot  a  law  against  the 
provisions  of  the  constloition,  whw,  on  a  chmgo  of  tdoiiBistratioo,  twoi  thirda  can  re- 
move for  so  asslsHnK  ?  litis  Is  a  dilemma,  and  proves,  at  least,  that  it  most  bo  ia  the 
case  of  a  law,  against  the  express  provisions  of  the  Constitntioa,  that  th«  judiciary  are 
hoond  to  inierposo* 

Bnt,  suppose  a  law  against  an  express  provision  of  the  conatltntioii«  are  the  )ndieU 
ary  bound  to  eseente  ?  When  the  people  come  forward  in  election,  aad  displace  a  delega- 
tion, will  It  justify  the  judiciary  to  say,  we  obeyed  the  law.raakinc  power  for  the 
time  being  .'•M>r  imther,  will  not  the  people,  by  the  new  delegatioa,  say,  yo«  were  ap- 
pointed learned  In  the  law.  famished  with  a  written  instrument,  the  ma^M  tkmria,  the 
great  paper  of  oor  liberties,  and  yet  with  this  docament  before  yon,  you  have  carried  a 
law  iato  eflect  against  the  express  provinons  of  it.  Ton  have  betrayed  your  tmsc ;  yon 
have  not  supported  the  constitution.  It  would  seem  to  fi)Uow  that  the  courts  have  a 
right  to  deliberate  and  Judge  upon  a  law. 

But,  can,  the  new  delegation  call  themselves  the  people,  any  more  than  the  fonncr  ? 
Can  it  be  a  misdemeanor  to  execute  a  law  of  the  law-making  power  ?  Is  not  obedlcnte 
to  the  wHI  of  die  representation  dr  fa€t§  exeused  ?  Will  not  reststanee  to  the  win  of 
the  representation  d»  faef  be  punished  ?  How  cao  the  people  bot  by  ffepwsciitatiea, 
come  forwafd,  and  make  their  will  known ;  sit  in  judgment  on  the  jritidary  and 
say,  you  have  aboied  your  trust,  or  fulfilled  your  duty  >  It  would  seem  therefore,  that  a 
legislative  expoaitloa,  by  a  taw,  must  be  takaa.fbr  the  time  being,  to  be  an  cipoaitica 
of  the  people. 

But.  In  the  very  natare  of  the  establishment  of  tho  courU  of  jostlee,  the.  peopio 
have  entrusted  the  ri|^t  of  exposirioo,  in  the  last  resort,  with  these  couru,  and  vetted 
the  judiciary,  with  the  right  paramount,  to  judge  of  the  eoostruetion  of  the  conttimrinn. 
Why,  then  at  the  same  time,  subject  the  judiciary  to  the  laW'Snakiog  power,  by  impeadh 
aient ;  or  by  removal,  for  caoses  which  may  not  furnish  ground  of  impeachment?  Ccsitia- 
rietyof  exposition  will  be  said  to  furnish  cause  of  removal,  or  of  impearhmot  Itself; 
and  determine  the  tenure  of  good  behaviour. 

Bot  this  supposes  a  perversion  of  the  power  of  removal  or  Impeachment.  Bnt  what 
remedy  ?  Appeal  to  the  people.  But  a  convention  in  the  case  of  a  quest iooahte  law, 
is  not  coatemplatod  by  the  compact.  Nor  would  It  be  eonvenlent.  It  must  rest  with 
the  constituted  aad  subordinate  authorities ;  exclusively  with  the  law-making  power 
consisting  of  the  two  houses,  the  annual,  and  quadreanial,  with  the  qoaliBod  negative  of 
of  a  triennial  .eveutlve  |  or,  concurrently  with  the  jodielal  power,  of  onllnutod,  hot 
conditional  perm^mewy,  in  nn  absolute  negative  in  the  execution.  It  is  a  point  of  eoft- 
ttitntioaal  law,  which  rises  in  magnimde  in  proportion  as  1  eootemplate  it. 

Whether  tho  law-making  power,  emanating  more  iouncdiately  from  tho  poople,  Md, 
at  stated  perloda  revocable  by  them,  shall  legislate  uncontroulably,  under  ita  own  eoo- 
struetion of  the  oonstltniioo ;  or,  whether  the  more  remote  but  more  permaaont  power 
of  the  judiciary,  shall  exetciie  a  judgment,  either  in  eases,  where  the  law-making  pow- 
or  shadi  Invade  the  constitution  with  sinister  intentions.  If  we  can  suppose  that  poeslUe ; 
or,  what  is  nsoro  likely  to  happen,  when  it  may  arise  from  ao  oninfonned  spirit  of  re- 
ftmn.  It  would  seem,  that  in  sodh  cases,  the  judicial  negative  might  be  a  desideratum, 
an  auxiliary  check,  a  collateral  guard  of  equal  rights  against  unequal  law*.  It  waa,  in 
fiut,  the  uoderataiiding  at  the  formation  of  the  consdtation  ;  or,  by  some  means  has 
come  to  be  the  naderstanding  since,  that  the  judiciary  possess  this  power.  It  has  been 
thought  to  be  a  great  point  gained  in  the  science  of  government.  The  judiciary  has  been 
thought  to  be  more  with  us.  than  under  the  British  constitution,  a  mere  expouader  and 
administralor  of  the  law.  ia  matters  of  mtum  and  tnum,  or  of  the  criminal  code.  Its  hif^- 
est  function  waa  thought  to  be  the  testing  laws  by  the  constitution.  The  theory  Is  good ; 
hut  ean  it  be  reduced  to  practice?  Bxisteocc  at  the  win  of  the  law-raakiag  power  even 
I9  a  qua|i6ed  manner,  and  at  the  same  time,  a  controul  over  it,  b  what  1  capnot  wcU  r» 
coocile  more  especially,  as  the  power  of  die  legislature  over  the  jodicicvy,  is  expressly 
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glTeo,  and  that  of  the  cooru  over  th«  will  of  the  Iegistet«i«,  can  he  hot  hj  consinaetion  18 12* 

and  the  exposition  of  the  courts  theAiselTe*.     Can  it  exist  but  by  courtesy?  C«n  it  be 

a  fluty,  which  carries  with  it  official  suicide  ?  We  m*y  try  a  principle  by  eaquirlog,  ca»  '* 

it  be  carried  into  eft'ect  ?  Tlic  case  oC 

Ihe  structure  of  our  state  constitution  is  similar  to  that  of  the  United  Sutet.     Tet  John 

tlicre  are  arguments,   in  support  of  a  similar  power  under  the  constitution  of  the  Unit*        TO  W£&9* 
ed  States,  which  du  not  exist  under  the  state  constitution.  \ 

^  By  the  constitution  of  the  United  States,  the  judicial  power  is  limited  to  cases  aril* 
ing  under  *'  the  constitution,  and  the  laws."  In  the  debates  in  the  conventions  of  the 
aeveral ktatesi  on  the  adoption  of  the  constitution,  w<is  not  the  power,  of  the  judiciary,  to 
test  the  laws  by  the  constitution,  considered  as  a  principle  of  the  system  ?  Through  the 
jsscdiom  of  the  press,  it  was  certainly  the  comment. 

It  W9S  considered  as  a  principle  giving  security, conferring  stability  ;  as,  i«  itself,  ft 
hiil  *f  rights.  Has  not  the  legi«l.iture  of  the  Union  reeognized  "the  principle,  in  the  \*w 
constituting  the  courts,  and  which  prescribes  the  judicial  oatli^  "  that  they  perfor<i'  th* 
.  duties  of  their  office,  agreeably  to  the  constitution  and  the  Uws."  The  courts  of  the  Unit* 
CcmI  States  have  acted  under  this  idea,  and  declared  /o  v«  vtid.  No  protest  on  the  parr  of 
the  legislature  of  the  Union  :  no  dissent  on  the  part  of  the  states,  by  moving  for  an  ex» 
planatioo  by  anendroeat  to  the  constitution.  It  would  seem,  therefore,  to  be  an  a«P 
chority  expressly  given  or  conceded. 

Under  the  state  constitution,  there  is  nothing  said  of  the  extent  of  the  judicial 
power,  but  in  these  words,  **  The  several  courts,  besides  the  powers  heretofore  usually 
exercised  by  them,  shull  have"  he.  Was  this  a  power  usually  exercised  l»efore  the  con- 
«£U«tMn  ;  or  is  the  power  drawn  by  construction  from  the  compact,  uitder  the  idea,  that 
the  coastittttioo  is  the  first  law,  and  that  it  is  the  province  of  the  lodge,  to  expound,  and 
to  execute  the  laws. 

«*  Powers  usually  exercised,"  are  terms  which  may  not  include  the  power  in  qne^ 
tkm  xbut,  it  may  be  argued  that  it  was  not  thought  of  $  or,  that  a  power  of  so  high  » 
pature  would  have  been  specially  de«ignated.  Tet,  to  say  that  the  constitution  is  directory 
.to  the  law'makers  only;  and  th^t  courts  and  juries  have  no  interposition  against  subor- 
dijoate  law,  in  favour  ot  constitntional  ri^t,  b  an  imperfection,  which  nothing  but  the 
sBspraeticability  of  a  contrary  principle,  can  reconcile  with  a  wise  ordination. 

The  protection  of  the  judiciary,  should  it  exereise  the  discretion,  and  ri^  this  ^rii 
of  setting  itself  in  o^iosicion  t«  a  particular  law,  must  be  in  the  iutd€rUa9d§ui  if  tht' 

Hence,  it  would  seem  th:«t  it  must  be  no  ordinary  case,  that  will  justify  an  interpn- 
aition.  It  must  be  such  a  case,  as,  upon  a  fair  investigation,  wil*  carry  with  it  the  sense 
of  the  great  body  of  the  community.  Ic  must  be  a  case  of  sueh  gross  outr:lge  upon  the 
letter  of  the  constitution,  as,  in  moral  probability,  will  reach  the  understanding  of  the 
■sass,  and  induce  the  sovereign«  the  people  themselves,  to  instruct  their  represenutives  in 
the  legislature.  The  authority  of  opinion  must  govern ;  and  on  an  appeal  to  a  court  and 
jury,  by  a  party,  from  a  constitutional  violation,  in  a  plain  and  simple  case,  I  might 
slecm  ic  practicable  to  support  the  privilege* 

in  the  case  of  a  law  of  the  United  States,  it  will  be  Ibimd,  that  a  power  in  the  sute 
courts,  and  in  the  courts  of  the  United  States,  to  resist  the  exeeution  of  a  law  on  the 
ground  of  unconstitutionality,  is  necessary  to  individual,  or  state  right.  And  the  same 
power  in  the  state  courts,  with  regard  to  our  state  constitution,  though  it  may  be  the 
spirit  of  the  time  to  frown  upon  it,  and  to  run  it  down,  may  con»e  to  be  understood  and 
acJtnowIedged  as  an  essential  principle  of  freedom.  This  will  depend  somewhat  upon  the 
wisdom  of  the  application.  The  exercise  of  this  power.  In  a  case  of  abstract  deduction^ 
and  not  immediately  comprehensible  by  the  common  mind,  may  excite  a  prejudice,  and 
net  the  pobBc  mind  against  it.    That  may  be  lost  in  practice,  which  eniau  in  Cfontem* 


in  the  case  of  a  law  of  general  policy,  there  will  be  lest  reason  for  the  apptieation 
of  chia  power  ;  because,  being  felt  by  the  whole  conununlcy,  and  the  operation  fomid 
obnoxious,  the  majority  can  procure  a  repeal.  But  even  in  the  case  of  a  majority  ap- 
peeving  and  penitting  to  support,  the  minority  has  still  its  rights,  under  the  eoostito- 
tson  ;  and  an  appeal  may  be  contemplated.  But  it  is  in  the  case  of  a  special  Uw  chiefly* 
that  an  appeal  will  be  found  necessary,  or  practicable :  because  a  special  law,  aHecting 
en  imttviduiil,  or  corporate  body,  a  p^rticniar  district,  or  portimi  of  the  commnnity,  may 
mere  easily  b^  pushed  upon  the  legislature,  by  a  party  Interested;  and  a  repeal  less  eai- 
slly  procured.  It  would  seem  reasonable,  therefore,  that  in  the  case  of  a  special  law,  an 
appeal  to  the  courts  of  justice  should  exbt,  where  the  party  aggrieved  can  be  heard  by 
tiiemselves.  or  by  counsel ;  and  maintain  a  private  right. 

Under  th«  constitution  of  the  Union,'  the  individual  itatet  will  look  to  the  |udiciary 
Off  th«  Otttun,  to  be  heard  and  protected  from  poweis  not  given*  lliey  will  look  to  their 
atme  judiciaries  in  the  first  instance,  where  the  jurisdiccion  is  eoneoiTent.  No  state,  or 
citisen  of  a  vtate,  wi|i  sfy  that  they  have  ifot  the  bflhrrier  of  a  judiciary  betvrten  thcn^ 
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i$12*  ^<^  ^^  encroMbmeiitt  of  tk«  Union.    Tlie  Jodichify  of  the  X7nion  most  hcve  these  po%r  • 

ew,  or  they  cannot  alfbrd  the  protection.  , 

"^''  Under  the  constitution  of  the  atate«  there  mo«t  be  the  Mme  rights  to  the  parties  to 

The  CHSe  of      the  compact.     For,  in  the  one  case  specified  powers  are  given,  in  the  other  rights  are 

'    JOHN  reserved      Bat  an  indirtdaal  of  the  state  commonwealth,  has  not  the  same  power  to  as> 

tOV^Vk^*        **''^  ^^  right ;  for  the  body  p(^itic  of  a  state  has  more  strength  with  regard  to  the  Union  « 

than  a  citizen  with  reg-rd  to  a  state.     The  legitlatore  of  the  Union   will  not  dare  to 

qoescion  the  right  of  a  state,  or  of  the  citisent  of  a  state*  to  an  appeal  from  a  law  to 

trtbonals  of  law  :    bnt  the  law-making  power  of  a  state*  can  bear  down  this  priTilrge, 

,     und  it  may  be,  that  a  law  of  the  administration,  for  the  time-being,  casnot  be  resitted. 

V  But  speaking  of  the  constitutional  power  abstractedly,  there  eao  be  no  doubt. 

Taking  it  for  granted,  then,  that  a  power  of  this  nature  in  the  courts  of  justice  springs 
from  the  constitution,  and  is  necessary  for  its  preservation,  it  is  erident  that  it  must  be 
*  dear  case  that  will  justify  the  use  of  It ;  a  transgression  of  an  express  provioon  of 
the  constitution  ;  an  infraction  obvious  to  every  one,  like  the  light  of  the  sun.  It  must 
strike  every  observer.  I'fae  judge  who  shall  undertake  f o  prMtoonce  a  law  oaconstitis> 
ttonal,  must  Idmself  be  well  persuaded  of  it ;  he  must  have  no  doubt ;  he  must  have 
such  reasons  before  him  as  will  carry  with  them  unanswerable  evidence,  axHl  will  force 
general  conviction  ;  he  mmt  consider,  that  what  he  undertakes,  is  to  set  aside  an  act 
of  the  legislature,  and  that  for  this,  he,  in  fact  puts  himself  upon  thecouatry. 

—NOTES—. 

The  English  lawyers  admit  that  an  act  of  parlianent  against  law  and  raaaoo  H 
therefore  void,  C^th  Rep.  18.]  Th*t,  in  many  cases,  Che  common  law  will  eontroni  acts  of 
Parliament ;  and  sometimes  adjodge  them  to  be  utterly  void ;  for  when  an  act  of  FarlU* 
nent  is  against  common  right  and  reason,  or  repugnant,  or  impossiUe  to  be  perfiinned* 
the  coaioion  law  will  eontroni  h,  and  adjudge  sQch  wci  to  be  vOld.  Some  statutes  are 
made  against  law  and  right,  which  those  who  made  them  perceiving,  wnnid  net  ^ntt 
them  in  execution,  [t.  Rep.  118].  That  an  act  of  Parliament  made  against  natural  equity* 
as  to  make  a  man  a  judge  in  his  own  cause,  is  void  In  itsdf ;  for  jmra  naturae  tant  iw^ 
mutabiiia,  and  they  are  l9t$t  htnm,  CHob.  87].  And  "  it  Is  a  very  reasonable  and  trae 
"  spying,  that  If  an  act  of  Parliament  should  oidain,  that  the  %9aat  person  shoold  be  a 
"  party  and  a  Judge,  or,  which  is  the  same  thing,  judge  in  his  own  came,  it  vrooid  be  m 
'*  void  act  of  Parliament ;  for  it  it  impossibla  that  one  should  be  judge  and  party ;  ler  the 
"  judge  is  to  determine  between  party  and  party  or  between  the  government  and  the  pav> 
«'  ty ;  and  an  act  of  parliamebt  can  do  no  wrong ;  though  it  may  do  several  things,  chat  look 
•*  pretty  odd"  i\%  Mod.  087,  088).  And  <*  If  there  arise  out  of  acta  of  parliament,  eollaf- 
*'  erally  aoj  absurd  consequences,  manifestly  contradictory  to  common  reason ;  they 
"  are,  with  regard  to  those  collateral  consequences,  void."  I  lay  down  the  rule  wick 
these  restrictions,  although  I  know  it  is  generally  laid  down  more  largely,  chat  acts  «C 
parliament  contrary  to  leason  are  void.  Bnt  if  the  pariiament  will  posMvtly  enact  1^ 
Chtug  to  be  done,  which  is  unreasonable,  I  know  of  no  power  that  can  C0ntronl  it ;  and 
the  examples,  usually  alledged  in  support  of  this  sense  of  the  rale,  do  none  of  them  ^rwi^ 
that  where  the  main  vhjifi  of  i.  scatate  it  nnteasoiiable»  the  ja(^;et  are  at  liberty  to  re- 
ject it :  for  that  were  to  set  the  judicial  power  above  that  of  the  legislature,  which  woold 
llg  subversive  of  all  government."  <*  No  court  has  power  to  defeat  the  intent  of  the  le- 
gislature, when  couched  in  such  evident  and  express  words,  as  to  leavo  no  dovlbc  concena- 
ing  Its  intention"  [I.  Bl.  Com.  01.]  And  *'we  cannot  expect  that  all  aeu  of  tegfslatacee 
^nrlll  be  eihically  perfect ;  but  if  their  proceedings  are  to  be  decided  npoo  by  Hieir  snbjecta, 
government  and  snbordinatioe  cease."  [El.  jur.  48.] 

*«  An  act  of  Parliament,  In  England,  tan  never  be  ooconstitntlonal  in  the  striae  and  pf^ 
per  acceptation  of  the  term  j  in  a  lower  sense  it  may,  vis.  When  It  mllitataa  with  tftm 
spirit,  contradicts  the  analogy,  or  defeat  the  provision  of  other  laws,  made  to  regntaffa 
the  fbrmof  goverhmenr."CPaley,850.] 

And  "  the  parliament  may,  uoqnestionaMy  be  controuled  by  natttral  or  revealed  lattr 
proceeding  from  divine  authority.  Is  not  this  authority  superior  to  any  thing  that  c*ift 
be  enacted  by  parliament  ?  Is  not  this  superior  anthority  binding  on  the  eooyts  of  j«a- 
tice  ?  [1.  Wilson,  Lee,  400.] 

Out,  in  England,  is  there  not  an  inconsistency  In  the  judicial  power  sndertaklng  tb 
'     deelare  an  act  void,  when  the  judicial  power  la  tha  last  resort  b  a  branch  of  the  petu. 
lisment  ? 

Would  the  house  of  Comnrnni  not  impeach  the  judleiaiy  who  would  undertake  to  d^ 
Clare  an  act  of  parliament  void ;  especially  that  house  of  commons  who  enacted  the  law  i 
[Cambden,  Pol.  tr.] 

Has  there  been  any  IntMnee  of  the  juUdal  power  in  England,  nodectaking  to  deriare 
an  act  of  parliament  void  ? 

Bnt  we  have  a  writren  constitution ;  a  law  Imeonsistent  with  this  most  be  Toid.  But 
who  shall  deteimine  whether  it  is  iacoiislstent  ?  lldi  is  die  diJ&cvlty* 


OF  COMMON  PLEAS.  toa 

» 

**  It  is  em^atScaily  tbe  pronnce  and  daty  of  the  judicial  department,  to  t«7  what  181^ 

tbe  Uwr  is.     If  two  laws  conflict  with  each  other,  the  court  must  decide  on  the  operation  ^^^^^^^^^ 
of  each.     So  if  a  law  be  in  opposition  to  the  constitution  :  both  the  law  and  the  coasti-   ^"""*"*-*'"'"**^* 
taticNi  apply  to  a  partacolar  cas^,  so  that  the  court  must  either  decide  that  case  conform-     The  Case  of 
ably  to  the  law, disreganfiog  the  constitution;  or  conformabty  tp  the  coostitutioii»  dis-  JoHN 

regarding  the  law  ;  the  court  must  determine  which  of  these  conflicting  rules  governs        XoWfittS. 
the  case.     If  then  the  courts  are  to  regard  the  constkntaon,  and  the  constitution  is  sqp 
pcrtor  to  any  onlinary  act  of  the  legislature ;  the  constitution,  and  not  such  oxdioarjr 
acts,  nrost  govern  the  case  to  which  they  both  apply.'* 

<'  Tho  oath  of  ofiee  imposed  by  the  legislature,  is  demonstrative  of  the  legislative 
opioiofi  oil  this  subject.*'  [I.  Cranch.  180.  Chiif  ^us.  Marshal.} 

It  wiU  be  noticed  diat  the  oath  of  office  to  the  state  judges  is  dillerent  in  Pennsylrania. 
The  like  argument  cannot  therefore  serve  them  in  the  exercise  of  this  power. 

i  have  seen  this  point  canr<tssed  in  a  report  of  a  decision  in  a  superior  court  of  Vir- 
j^Saia*  where  the  jadges,  three  to  two,  determined  in  favour  of  the  eaercise  of  this  power, 
in  case  of  the  law  of  the  state,  conflicting  widi  the  state  oonstitution  ;  but  I  hare  not 
the  report.  My  impression  is,  thM  it  was  the  best  discussion  of  the  subject  I  have  teen, 
and  my  iodgmeot  was  with  the  minority  at  the  time. 

<■  If  amy  act  of  Congress  or  the  Legislature  of  a  state  violates  constitutional  provi- 
sions, it  is  unquestionably  void,  thou^  I  admit,  that,  as  the  authority  to  deelare  it  v<rid> 
is  of  a  di^icate  and  awful  nature,  the  court  will  never  resort  to  that  authority  but  in  a 
^har  «ad  mrgni  case,"  £3  Dall.  390. 1 

**  The  more  minute  the  transgression,  the  more  to  be  resisted,  as  being  more  likely 
to  stmU  vigiianceJ' 

[Strktares  in  the  gaseite  by  Judge  Cooper.]     The  quotation  Is  from  memory. 
!  «■  Ic  Is  an  unpopular  act  only,  then,  that  might  be  declared  anconstitatioaal."  [^ony™* 

l^amph*  observing  on  the  posicioa  I  had  laid  down  on  this  point.] 

jDd«e  Wilson  [Sec.  456.]  stiles  this  **a  deticaU  utid  tmbarasiing  iubji^t*'*  And  this, 
avea  tbough  it  ia^  with  regard  to  the  judicial  power  under  the  constitution  of  the  United 
States,  that  be  speaks  ;  In  which  case,  I  think  there  is  less  doubt.  The  incHnatioo  of 
fcis  mind  appears  to  be  in  favour  of  the  judicial  power,  exereisiog  the  authority  to  de- 
alas«  void,  an  aet  which  is  msnifntiy  mprngnant  to  tht  cotutituHcn. 

Judge  Patterson,  in  the  Circuit  Court,  United  States,  [s  Dall.  308.]  lays  it  down,  that 
"  in  Bngland  the  authority  of  the  Parliament  runs  without  Kmits,  and  was  above  con- 
trol.*^ Some  of  the  fudges  there,  had  the  boldness  to  auert,  that  an  act  of  parliament 
made  against  tmtaral  eqoky  is  void ;  but  this  opinion  contravenes  the  general  position, 
that  the  validity  of  an  act  of  parliament  cannot  be  drawn  into  question  by  the  judiciary 
diepartment :  it  cannot  be  disputed,  aad  must  be  obeyed.  But  in  England  there  is  no 
writtan  eonstitotion,  by  which  a  statute  can  be  tested.  Here  the  case  is  widely  di& 
fereot." 

-i  t^e  H,  the  Baglisk  lawyers  will  not  admk  Ais ;  and  I  am  not  sure  but  that  the 
eonstitation  there,  is  as  fixed  in  principle  and  usage,  and  jcan  be  ascectained  from  doco- 
nents  as  well  as  here. 

Bat  toaotiee  farther  the  authority  of  judge  Patterson,  he  takes  it  tqbe  "a  clear  po. 
aitioa,  that  if  a  legislative  act  oppugns  a  constitutional  principle,  the  former  most  give  way, 
aad  be  r^ected  on  the  score  of  repugnance.  The  judiciary  in  this  country  is  not  a/sab- 
ocdioate,  but  coordinate,  branch  of  the  government.  But  I  take  it,  the  judiciary  is  just 
as  nmch  so  in  Bngland. 

In  the  case  of  Horns  lessee  against  Dorance,  the  judge  exercised  the  power,^of  declaring 
aa  aet  vend.  I  do  not  know  that  it  can  aff*ect  th%  principle  ;  but  there  was  greater  rea- 
son for  the  exercise  of  this  power,  which  was  in  the  c  ise  of  an  act  under  the  conttitu- 
doB  of  '76,  where  the  whole  power  was  in  a  single  house. 

I  have  seen  a  short  report  of  a  case  in  the  hands  of  the  Attorney  General,  (present) 
in  which  the  then  Chief  Justice,  the  late  governor  M'Kean,  seemed  to  take  it,  pro  con- 
ccBsoi  that  the  Judiciary  had  a  tight  to  exercise  this  power ;  and  I  think  the  act  in  that 
case,  was  ander  the  coustitution  of  '76.  .  Nevertheless,  notwithstanding  this,  the  last, 
though  not  the  least  authority,  I  do  not  know  that  I  can  distinguish  the  power  under  one 
eooettcutioo.  from  that,  in  point  of  principle ;  yet,  I  consider  it  still,  as  very  delicate 
(loaad  to  tsead  apon ;  and,  unless  in  a  very  outrageous  case,  not  perfectly  safe,  for  at 
least  a  state  judge  who  is  «ui</Ai»  striking  dUtanct  of  the  legislative  body,  to  attempt  it. 
He  most  be  sure  that  the  feelings  of  the   public  mind  are  with  him,  and  will  bear 


I  have  enqtiired  of  a  leading  member  of  the  State  convention  which  framed  the  con- 
atitatioBj  how  it  came  to  pass  that,  as  this  was  a  vexed  question  in  the  theory  of  govern- 
ment, even  under  the  written  constitutions  of  the  States,  the  power  had  not  been  ex- 
piressly  assigned  to  the  jadiciarsr,  of  testing  a  statute  by  the  constitution  ;  his  answer 
was,  that  it  was  thought  that  if  the  principle  had  been  brought  broadly  in  view,  it  would 
have  been  rejeeted,  and  it  was  thought  more  advisable  to  leave  it  to  be  collected  by 
iooBitmctiqn. 


a>*  CASES  IN  TIIE  cornT 

1812*  '*  "^"*<  eertainly  tlwtk  the  public  mind  m  Ihtle,  ta  )uiv«  it  thoogfat,  that,  after  mn  act 

^^^^^^^^^  tolemnly  enacted  by  two  bodies,  deliberating  a|»art,  and  the  rer^ew  of  a  governor,  tba 

only  imnediate  representative  of  the  whole  ptople,  three  perhaps  oat  of  four  iDdiTid»> 
The  Cue  of     alt  who  conititnte  the  supreme  coart,  or  a  circuit  judge  of  the  United  States,  or  the  »• 
John  preme  court  itself  of  the  Union,  should  declare  the  Statute  void. 

ToWXSS.  Judge  Tucker  in  his  Blackstone,  seems  to  leatf  in  support  of  the  principle,  as  founded 

in  rational  theory*  and  as  a  desideratum  in  practice  :  and  under  the  constitution  of  Vir* 
glnla  he  takes  notice,  that  «« more  than  one  instance  might  be  adduced*  where  the  jodi* 
cUry  department  have  doubted,  or  denied  the  obligation  of  an  act  of  the  legislature,  be- 
cause contrary  to  the  eonstitution."  He  refers  to  "  the  case  of  district  cour^  cleiks,  in 
the  court  of  appeals.  May  IS,  1783 :  and  of  'lliamter  against  Hanokins  in  the  general 
^ourt  November  it,  1703*  [1.  vol  append,  81,  aodOi]  where  fate  giires  the  argument  of 
Judge  Wilson  in  this  case,  and  observes  "  that  jioching  can  be  more  couclusire  :*'  and 
remarks,  tha^  both  the  judiciary,  and  the  legislature,  have  on  several  occasions  recog- 
nised  this  power.  The  legislature  have  repealed  laws,  assigning  as  a  reason,  the  being 
contrary  to  tha  ctntHtuHcmt  and  it  now  seems  settled  in  all  the  superior  courts,  "  that 
wherever  the  constitutiom  and  an  act  of  the  Ivgislmsera  are  in  opposition  and  cannot 
exist  together,  the  former  must  contronl  the  latter.*'  But  Quere,  have  the  legisUture 
reeogniaed  the  power  of  the  iudfeciary  to  repeal,  by  declaring  void  ?  It  would  seem  so,  in 
.  that  State,  by  the  acqoiesence.  It  has  never  yet  been  tried  in  Pennsylvania.  The  powtr 
ef  impeachment  or  removal  by  address,  does  not  seem  consistent  with  it.  In  Virginia, 
the  trial  of  an  impeachment  is  differently  constituted. 

If  with  us  It  is  the  duty  of  the  judiciary  to  examine  the  constitutionality  of  a  law,  it 
may  very  plausibly  be  said,  with  Judge  Cooper.  th%t  the  minutest  trunsgressions  are  to 
be  the  most  watched.  As  the  Phsrsieians  say,  t^ita  ptincipiu  i  and  Vattel  may  be  quot- 
»ed  **  It  is  very  uncommon  to  see  the  laws  and  constitution  of  a  State,  openly  and  bokUy 
opposed.  It  is  against  silent  and  slow  attacks,  that  a  nation  ought  to  be  particttlarly 
on  iu  guard."  CLaw  of  Nat.  B.  1,3.  act.  SO.] 

The  F$diraiitt,  a  publication  of  great  merit,  applies  the  law  of  a  ''dsUgaifd  authority 
acting  under  a  commission''  to  the  case  of  a  leglsUturc  under  a  constitution,  and  as  in 
the  one  case,  so  in  the  other,  a  trans^esaion  must  be  void.  And  *'  if  it  be  said  that  the 
legislative  body  are  themselves  the  eonstitutional  Judges  of  their  own  powers,  it  may  be 
answered  that  this  cannot  be  the  natural  presumption,  when  it  is  not  to  be  collected 
t'rom  any  provision  in  the  constitution."  But  neither  is  it  to  be  collected  that  the  judiciary 
are,  but  by  inference,  on  the  ground  ihat  they  are  expositors  of  laws ;  and  that  the  coo* 
•  etitution  is  a  law  paramount.  But  supposing  it  to  be  exercised,  I  take  it,  that  it  must 
be  a  matter  of  discretion  with  the  courts,  to  say  in  what  cases ;  and  that  they  most  be 
answerable  for  the  abase  of  it  i  and  this  proves,  that  it  eannot  be  inard/aery  cases,  that 
they  will  exercise  it.  It  must  be  clear,  that  there  is  a  firincipiumt  before  the  obita  prin^ 
cipHs  can  be  applicable-  An  apparent  tUght  deviation  from  the  right  line,  nahieh  it  tut 
ghurvatlt  to  th§  opiic*  a/a//  natihrnH  iiiUfit,  wiU  not  justify  an  iotflifcrence  with  the 
march  of  the  legltlatiTe  body  .J 
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Commonwealth  against  Likdset  Stvegeon. 

NEGRO  HENRT,  being  a  free  man  about  twenty-fonr    A  person  of 
years  of  ag^,  bonnd  himself  to  the  defendant  by  indenture  binding  him* 
of  apprentieeship,  to  learn  the  tanner's  urade.    The  inden-  ^^Wp"- 
tures  were  unexceptionable  in  point  of  form,  and  regularly  ex-  a  trade, 
eeuted.    The  only  question  which  came  before  the  Court,  ["^^•p*^**^ 
wasy  whether  a  free  person  of  full  age  can  bind  himself  an  vUiona  of  the 
apprentiecy  so  as  to  be  held  to  personal  servitude,  and  subject  b?y  giWi^"^' 
to  the  proyisions  of  the  act  of  Assembly,  giving  summary  summarjr 
Jurisdiction  in  disputes  between  master  and  apprentice.  in  disputes 

between 
masters  and 

Cassdt  and  Maqnodl,  for  the  master.  appreniisea. 

It  is  admitted  that  by  the  eommon  law,  persons  capable 
of  contracting,  can  be  compeUed  to  fulfil  their  undertaking, 
only  by  an  action  on  the  covenant  or  promise;  but  it  is  at 
the  same  time  assumed,  that  the  Legislature  can  by  law  ena- 
ble men  to  bind  themselves,  so  as  to  be  subjected  to  sum- 
mary proceedings  and  personal  servitude.  This  is  the  case 
with  indented  servants^  who^  though  bound  voluntarily,  are 
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1812.      compellable  to  render  personal  services  in  discbargedf  tlie 
covenants  in  their  indentures.    This  is  indeed  admitted  as  it 


WEALTH  respects  minor  apprentices^  but  denied  as  it  regards  those  of 
a^aifut  full  ^gc.  Yet  it  vTould  sccm  strange,  that*  the  Legislature 
should  intend  to  subject  minors,  who,  by  ^he  common  laWf 
generally  speaking,  are  not  liable  on  their  contracts  at  all^ 
to  a  more  sevefe  and  literal  compliance,  than  adults,  vrhose 
power  to  bind  themselTcs,  has  never  been  questioned.  Un- 
less the  law  explicitly  enjoined  it,  we  could  haMly  suppose 
that  it  could  have  been  intended,  that  infants,  who  are  refused 
the  power  of  assenting  to  contracts,  should  be  more  strictly 
bound,  than  tliose  who  have  always  been  regarded  as  capable 
of  incnrring  binding  obligations. 
'  By  the  common  law,  perseus  of  full  age  might  biod  them* 

selves  apprentices,  (a)  and  they  were  liable  to  an  action  of 
covenant  for  not  complying  wJjthlhe  terms  of  the  indentures. 
This  was  the  only  remedy  for  the  master,  and  therefore 
minors  were  not  answerable  for  departing  their  mastH'^s  ser- 
yice,  as  the  deed  of  an  infant  creates  no  legal  obligation  ;  and 
"  hence  it  has  been  said  that  by  the  common  law,  without  spe- 
cial custoBiy  an  infant  cannot  bind  himself  to  be  an  appren- 
tice, (ft) 

By  5  Elizabeth,  c.  4.  It  is  provided,  that  a  minor  may 
bind  himself  an  apprentice  by  indenture^  as  amply  nnd^uUg 
to  enery  intent  as  if  be  had  hem  of  full  uge^ .  The  construe'^ 
.  tion  of  the  statute  has  been,  that  the  minor  should  be  subject 
to,  and  have  the  benefit  of  the  suimnary  jnrisdictimi  given 
to  the  (Quarter  Sessions,  in  disputes  between  master  umA  ap- 
prentice, but  that  he  should  not  be  liable  to  an  action  of  co- 
venant, (c)  As  then  minors  canoot  be  Uable  to  an  action*  we 
should  in  vain  look  for  that  similitude  of  conditions,  between 
tiios^  bound  over,  and  those  under  iige,  wkich  the  fitsstnte 
contemplates ;  unless  it  exists  in  the  summary  jurisdiction  and 
personal  liability  beii^  equaUy  apidieaUe  to  both.  The  pro- 
viso in  the  statute*  that  none  but  miiiwv  shaU  be  bound  i# 
.  enter  intoarticles  of  apprentiees)u|i^  &e»  implies,  that  minors 
may  be  bsjond  contcary  to  their  consentt  by  ^eir  guardioast 

(a)  4  Com.  Dig.  94  (5)  2  Cro.  Rep.  494. 

(c)  Cro,  Car.  179. 
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overseers, of  the  poor,  &c.  but  vfUl  it  be  contended,  tbat 
gaardians  can  bind  tlieir  wards  Inore  extensiyely,  than  their 
vrards  could  bind  themselves  after  they  come  of  full  age  ? 
It  would  be  exceedingly  frivolous  to  say,  that  this  provision 
in  fiivour  of  minors,  which  only  puts  theni  on  a  footing  with 
adults,  ought  to  be  construed  so  as  to  exclude  the  latter  de-. 
scription  of  apprentices  from  the  provisions  of  the  statute  al- 
together. 

By  the  act  of  General  Assembly,  regulating  apprentices, 
some  further  provisions  are  introduced.  It  is  to  be  remark- 
ed, that  the  title  of  the  law,  and  the  introductory  part  of  the 
iirst  seetion,  respects  apprentices  of  every  class  and  charac* 
ter.  The  object  of  the  law  is,  <<  the  regulation  of  appren^ 
tices ;  to  regulate  their  conduct,  &c«  to  prevent  them  from 
departing  their  master's  service,  to  make  the  covenants 
between  them  mutually  obligatory,  &c.(a)  and  then,  in  the  lat- 
ter part  of  the  first  section,  minor  apprentices  are  put  on  the 
same  footing  with  those  who  are  bound  when  bf  full  age,  so 
that  they  shall  serve  their  times  as  fully  as  they  would  have 
been  bound  to  do,  if  they  had  been  of  full  age  at  the  time  of 
soaking  their  indentures. 

As  the  first  section  of  the  act  is  confined  to  express  what 
are  the  evils  to  be  remedied,  and  to  the  putting  of  appren- 
tices, who  are  bound  while  minors,  on  a  footing  with  those  of 
full  age,  it  was  to  be  expeeted  that  all  distinction  would  be 
dropped  in  the  phraseology  of  the  subsequent  part  of  the  aet^ 
i£  the  distinetion  itself  was  understood  to  have  been  done 
ATray.  Aeoordingly  we  find  it  no  more  alluded  to.  The  lan- 
guage of  the  remaining  sections  is  general,  comprehending 
the  eharaeter  and  relations  of  master  and  apprentice  of  every 
deseription ;  providing  a  sumnmry  remtdy  for  each^  and  pre- 
scribing in  what  manner  they  shall  be  bound  to  answer  at  the 
sessions.  If  it  was  not  intended  that  all  kinds,  whether  mi- 
nors or  those  of  full^age,  when  bound  should  be  subject  to 
the  summary  process,  we  would  expect  to  have  found  some 
express,  or  at  least  some  implied  exception  j  but,  on  the  con-* 
tmy^eTcry  thing  that  is  either  expressed  or  implied^  in  the 
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id)  1  XUl.  Edit.  Fena.  Laws,  Vol.  540. 
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181  Ob       ftctt  seems  to  favour  the  opinion  that  both  kinds  of  ayprenticeft, 

tKose  of  full  age  and  those  under  age,  are  equally  compre- 

\v^EATrH      h<^nd^<'«    It  has  been  urged  that  the  term  apprentice  implies 

agraintt  kamcT,  and  that  the  latter  term  implies  a  youth  or  minorf 
1  uBGEo  .  ^^^j  ^^^^  therefore  it  is  presumable  that  none  others  than  in- 
fapt  apprentices  were  contemplated  in  either  the  statute  or 
act  of  Assembly,  so  as  to  make  them  subject  to  summary 
jurisdiction.  This  reasoning,  on  the  face  of  it,  is  too  frirolous 
to  challenge  a  serious  refutation,  as,  in  logical  analogies,  it 
is  obviously  deficient  both  in  premises  and  conclusion ;  but* 
independently,  the  act  as  well  as  the  statute  recognizes  ap- 
prentices over  age  as  well  as  those  under,  in  the  most  ex- 
press terms  5  and  it  would  be  rather  too  bold  to  say  that  those 
laws  are  to  be  confined  to  minors,,  when  the  laws  themselves 
expressly  declare,  that  both  minor  and  adult  apprentices  are 
comprehended  in  at  least  some  of  its  provisions ;  and  no  dis- 
tinctions any  where  even  implied.  It  niuht  also  be  necessarily 
inferred,  that  apprentices  of  full  age  are  comprehended  in 
the  act  of  assembly,  from  the  provision,  that  in  certain  cases 
the  apprentice  is  tpbe  bound  in  a  recognizance,  which  would 
be  entirely  nugatory  as  respects  minors,  unless  it  could  be 
supposed,  that  the  legislature  intended  to  repeal  a  fundamental 
and  very  important  principle  of  the  common  law,  by  a  very 
remote  implication. 

It  docs  not  appear  to  be  denied,  that  apprentices  above  age 
have  the  advantage  of  the  summary  remedies  provided  by  the 
act  against  their  masters ;  and,  unless  the  law  has  been  made 
exclusively  for  the  advantage  of  the  apprentice,  the  princi- 
ples of  reciprocity  would  .require  that  each  party  should  be 
equally  benefitted  by  it.  The  provisions,  as  expressed,  are  for 
their  mutual  benefit,  and  moreover  are  intended  to  pro>ide  a 
mutualily,  as  appears  from  the  first  section.  Indeed,  if  the 
act  is  to  be  construed  to  embrace  only  minor  apprentices,  it 
will  beeome  necessary  to  impute  a  very  awkward  and  obseuret 
not  to  say  unintelligible  phraseology  to  the  assembly  of  one 
thousand  seven  hundred  and  seventy. 

It  might  be  added,  that  the  term  ^<  apprentice"  is  techni- 
cal, and  implies  a  peculiar  set  of  duties,  rights  and  relations. 
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sad  if  a  person  above  age  voluntarily  enters  into  tliis  relation-      1810.    ^ 
ship,  and  take9  upon,  himself  the  dutie^  and  character^  in  or-  '' 

der  to  entitle  himself  to  the  rights  belonging  to  it,  sound     wealtk* 
policy  and  a  fair  exposition  of  the  laws  seem  to  eneourage      '•yaw*** 
and  authorise}  rather  than  forbid  his  becomiug  an  aj^prenfice 
in  facias  well  as  in  name. 

Per  Gvbulm. 

HamUoiti  President. 

To  decide  this  question  it  is  necessary  to  consider  the  ex- 
utingwevil  and  the  remedy  extended  when  the  4ict  under  con- 
sideration was  enacted. 

By  the  common  law,  no  persons  under  twenty^one  years 
could  bind  themselves  apprentices  in  such  a  manner  as  to  enti- 
tle their  masters  to  an  action  of  covenant,  or  other  action,  for 
departing  their  service  or  other  breach  of  indentures. 

This  statute  enacted  that  the  apprentice,  although  within 
twenty-one  years  of  age,  shall  be  bound  to  serve  as  amply 
as  it  of  full  age.  This  induced  a  belief  that  the  infant  was 
liable  on  the  covenant  after  he  isame  to  full  age,  but  the  con- 
trail was  decided  afterward  in  5th  of  Charles  the  first,  in 
the  ease  of  Gilbert  against  Fletcher ;  (a)  but  that  if  he  mis- 
behave, he  may  complain  to  %  justice  aeoor ding  to  the  statute 

to  have  him  punished. 

The  minority  of  the  apprentice  is  recognized  in  the  sta- 
tute of  5  Elizabeth,  so  far  that  no  person  shall,  by  form  or 
colour  of  this  statute,,  be  bounden  to  enter  into  any  apprentice- 
ship, other  than  such  as  are  under  twenty-one  year^  of  age. 

From  these  acts,  and  the  construction  put  on  them,  it 
would  appear  reasonable  to  conclude  that  the  portion  of  the 
35  sect,  of  5  FJizabeth,  giving  a  summary  power  to  a  justice 
of  the  peace,  with  an  appeal  to  the  sessions,  as  it  has  since 
been  construed,  to  settle  difierences  between  the  master  and 
apprentice,  is  limited  to  apprentices  bound  under  age,  there 
being  no  resort  ta  the  covenant  of  the  apprentice^  even  after 

(a)  Cro.Jac«  179. 

ToL.  II.  No.  I.  D  ft 
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181t«  coming  to  full  ag«.;  this  system  of  summary  power  lieoamii^ 
indispensible. 

When  an  apprentice  had  broke  Iiis  covenants  by  running 

ng^ainst  away^ifuo  person  had  become  bounden  for  him^  the  only  re- 
medy^  if  his  person  oould  not  be  seized,  was  in  the  earnings 
of  the  apprentice,  which,  it  was  decided,  belonged  to  the  mas-^ 
ter,  as  in  the  instance  of  Prize  money  and  other  cases  in  the 
books. 

By  the  statute  of  Oeorge  the  Sd,  an  additional  remedy  it 
given  to  the  master,  obliging  the  apprentice  to  serve  a  term^ 
equal  to  the  time  he  had  absented  himself,  over  and  beyond  the 
term  of  his  apprenticeship ;  but  the  application  of  the  master 
to  compel  satisfaction,  must  be  made  within  seven  years  aftw 
the  end  of  the  term. 

Our  act  of  assembly  of  S9th  December,  one  thousand  se- 
ven hundred  and  seventy,  is,  in  substance,  a  copy  of  that 
portion  of  the  35  sect,  of  5  Elizabeth  intended,  as  the  pre- 
amble mentions,  to  make  the  covenants  mutually  obliga- 
tory between  the  master  and  apprentice  ;  the  chief  object  of 
the  act,  is  to  oblige  apprentice.*  to  perform  their  duties,  and 
serve  till  twenty-one  years  of  age.  A  late  act  of  this  state 
further  prescribes  a  remedy  for  the  master,  by  giving  an 
action  of  covenant  to  the  master  after  the  apprentice  aiTives 
at  full  age. 

When  it  is  considered,  that  the  term  apprenticef  signifies  a 
learner,  and  impliedly  therefore  looks  to  youth  and  a  minority 
and  that  all  the  provisions  in  the  different  statutes  in  England 
and  here,  bear  constantly  on  a  state  of  minority,  it  would 
seem  to  follow,  that  the  penal  part  of  our  act  of  assemUj 
before  mentioned,  and  the  provisions  therein  given,  are  ne- 
eessarily  limited  and  restrained  to  persons  within  age. 

In  contraets  between  persons  of  full  age,  a  master  and  a 
person  willing  to  be  instructed  in  the  character  of  apprentiee^ 
the  agreement  is  to  be  carried  into  efiect  as  all  other  contracts^ 
according  to  the  stipulation  of  the  parties.  It  is  not  to  be  in- 
ferred, that  in  such  case,  from  the  term  apprentiee  being 
used,  imprisonment  at  hard  labour  (the  punishment  of  felons} 
Biay  follow  the  breach  of  the  covenants. 
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Our  act  of  assemblv  enforces  a  service  till  twenty-one      iSiS* 
yearsof  age  of  males,  and  of  females  till  eighteen;  and  all     ^, 
the  proTisions  must*be  predicated  on  allowing  and  effectuating     wealth 
that  end.    Can  it  be  said  that  an  agreement  between  a  mas-    g,  jfaGsos* 
ter  and  a  man  of  thirty  or  forty  years  of  age,  to  learn  the  art 
of  brewing,  or  any  other  trade,  calling  or  occupation,  by  the 
name  of  apprentice,  that  such  a  person,  is  within  the  seope^ 
spirit  and  meaning  of  the  act  of  one  thousand  seyen  hundred 
and  seventy  ? 

It  may  be  expedient  to  extend  the  remedies  in  the  ease 
of  minors,  as  in  the  statute  of  George  5d,  but  cases,  of  per- 
sons above  age,  in  this  state,  becoming  apprentices,  are  so 
rare,  that  the  construction  now  given  can  be  of  little  inconve» 
nience ;  whilst  on  the  contrary,  to  subject  persons,  who  on 
equal  terms  became  parties  to  the  contract,  to  the  power  of 
the  sessions  by  a  disgraceful  punishment  for  a  breach  of  duly> 
ajqpears  harsh  and  inexpedient. 

This  constmetion,  I  admit,  is  not  conformable  to  a  ease 
reported  in  Browne's  Cases  in  the  Common  Pleas  of  Philadel- 
phia  eonnty,  before  Judge  Rush.(a)    That  decision  is  of  au-  ' 
thority,  and  every  deferenee  is  due  to  so  respectable  a  judge^ 
and  it  induced  this  court  to  postpone  its  determination. 

I  am  informed  however,  that  Mr.  Becorder  Wilcox,  de* 
termined  differently.  There  has  been  also  a  late  decision  in 
the  Mayor's  Court,  I  understand  in  conformity  to  the  opinion 
of  Reeorder  Wilcox ;  and  this  highly  respeetable  opinion  I 
poght  also  mention,  if  authori8ed.(6) 

Under  aU  these  considerations  I  am  of  opinion  that  Negro 
Henry  be  discharged,  it  appearing  that  he  was  of  age  at  the 
time  of  the  eontraeC,  and  consequently  that  recourse  must  be 
bad  to  the  covenants,  if  any  breach  of  any  of  them  in  the 
indenture,  and  that  the  summary  remedy  in  such  ease  before 
a  Jnstiee  does  not  apply. 

(•)  1  Vol  3*  (*)  Vide  1  Browne's  Bcp.  374,  in  note» 
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March  9th 

The  Mayor's 
Court  <ti8* 
charted  a  te- 
co^izance, 
entered  into 
bef(»re  the 
Mayor  of  the 
cityofPhila. 
de'p'iia,  by  a 
husbandjon  the 
application  nf 
bis  wife  alone, 
and  complnint 
that  he  had  de« 
Boned  her. 


CoMMONWBA&TH  agoinst  HuXf 

APPLICATION  lt»y  Susannah  Hill  against  her  husband 
Hogb  Hill,  for  an  order  of  maintenance,  under  the 
30th  Sect.  Poor  Law,  of  the  29th  March  1803. 

The  recognizance  taken  before  the  Mayor,  and  returned 
to  the  Court  was  entitled  as  follows. 


Commonwealth 

against 

Hugh  Hill. 


}Nov.  1,  1810.    Charged  on 
oath  of  Susannah  HiU,  &e. 


Addis,  moved  to  discharge  the  recognizance  of  Hugh  Hill 
the  defendant,  on  two  grounds,  viz. 

1st  That  it  did  not  appear  on  the  recognizance  taken  and 
returned,  that  the  wife  was  deserted  so  as  to  become  a  public 
charge :  and, 

2ndly  That  the  application  to  the  Mayor  was  not  on  be- 
half of  the  guardians. 

Per  CuBiAM. 

Meed,  Recorder,- 

•  •  • 

The  practice  of  the  magistrates,  and  of  this  court, -ap- 
pears to  have  been  various  ;  in  some  cases,  the  wife  has  ap- 
plied  witliout  the  agency  or  interposition  of  the  guardians  of 
the  poor ;  and  the  orders  in  such  cases  have  been,  to  make 
payments  to  her,  but  at  the  same  time  limiting  the  eontinu- 

anee  of  them^  to  the  time  she  continues   chai^eable ; 
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many  instances,  the  order  has  been  made  on  the  appliea-       1812. 
tion  of  the  guardians,  and  the  payments  directed  to  be  made  — — — — — 
io  them,  for  the  support  of  the  wife.    The  Preamble  to     wkaltu' 
the  30th  Sect  (^aj  reeites  the  mischief  for  whieh  the  en-      '*^"*h'^ 
aeting  clause  provides  the  remedy.    [The  ivords  are,  where- 
as it  sometimes  happens  that  men  separate  themselves  with- 
out reasonable   cause  from  their  wives,  and  desert  tlieir 
children,  and  women  also   desert  their   children    leaving 
them  a  charge  on  the  said  city,  district  or  township,  al- 
though such  ^persons  may  have  estates  which  should  contri- 
bute to  the  maintenance  of   such    wives   and    children  :] 
The  first  part  of  the  section  directs  the  mode  of  proceeding 
when  the  husband  has  property,  and  then,  as  was  admitted 
on  the  argument,  the  wife  or  children  must  be  left  or  iif- 
gUetedf  so  as  to  become  a  public  charge.    This  connec- 
tion is  preserved  throughout  the  section,  whieh  in  the  latter 
clause,  provides  a  remedy  against  the  person  of  the  husband, 
where  no  property  can  be  found.    The  great  object  of  the 
poor  law  is  the  maintenance  and  support  of  the  pooTf  and 
none  others,  and,  when  it  can  be  obtained,  indemnity  to  the 
public  against  persons   charg<Bable,  or  likely  to  become  so. 
In  this  ease,  the  woman  never  having  been  a  public  charge, 
no  application  was  made  to  the  guardians  for  relief,  and  they, 
of  course,  could  make  none  to  the  magistrate  ;  at  the  time 
therefore  when  this  recognizance  was  taken,  there  was  no 
fact  to  authorize  the  binding  over,  and,  as  the  wife  has  not 
been  since  that  time,  to  use  the  words  of  the  law,  so  neglected 
as  to  become  a  public  charge;  the  guardians  of  the  poor  can- 
not now  interpose  their  authority,  to  sustain  the  application* 
Whether  these  facts  should  appear  on  the  face  of  the  recog- 
nizance is  quite  another  question,  which  on  this  occasion  it  is 
unnecessary  to  decide  :   we  would,  however,  by  no  means  be 
understood  to  say,  that  it  is  necessary.  As  at  present  advised, 
we  see  no  reason  why  the  court  should  not  either  hear  evidence 
of  the  facts,    or    if  necessary,  permit  the   magistrate  to 
amend  the  return.    For  the  reasons  mentioned,  and  on 

Ca)  7  vol  Biorcn*s  cd.  123. 
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COMMOV- 
WBALTH 

BV«H  HZLX*. 


<Im  ttttdioriiy  of  the  deeirion  of  Mr.  Levy,  formerly  reeorder 
of  this  Courts  and  Mr.  Buelh  President  of  the  eoort  of  qnar-^ 
ter  sesuons  of  Philadelphia  Comity^  the  court  quash  the  re- 
eoguizanee  and  discharge  the  defendant* 

Becognizance  qoashed^  and  defendant  discharged. 


Mr.  HaZZeu,  wben  recorder^  decided,  that  th«  application  mig^ht  be  made 
by  the  wife  alone.  Mr.  Xevy,  who  succeeded  him^  declared^  t&t  in  oonae- 
quenoe  of  thia  deeisioD,  he  fave  the  aubject  the  naat  mature  considetrntion. 
and  much  aa  he  respected  the  opinion  of  hia  predecessor,  he  was  obliged 
to  differ  from  him.  Pkeaident  Ihuh  inclined  to  Mr.  DaXkuf*  sentiments,  bat 
when  the  question  waa  brou^t  before  him,  on  the  authority  of  Mr.  Uer^s 
opinion,  he  decided  aa  he  had  done :  Indeed,  he  went  further,  and  said,  that 
the  ftsts  must  sppssr  on  the  rsffsrd;  Rsr  obtsb. 
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FOB  THE  CITX  AND  COUNTY  OF  PHILADEU'HIA^ 


SEPTEMBEB  TEJUIf,i8iS. 


B 


CiAMsoir  OijaiMt  Beavmoitt*  isit. 

September  1ft. 

EFORE  the  retun  of  ihe  writ,  the  pliuntiff  expressed  ,  \?  «^^»^  ^ 

•,  1  r  Arbitwtort  re* 


is  detenninatien  to  haTe  arbitrators  ehoseo  agreea-  jruiarly  nuuik 

My  to  the  act  of  the  20th  of  Mareh,  one  thousand  eight  hnn-  b  "£\*^^^ 
dred  and  ten.    The  arbitrators  were  ehosen  aeeordingly ;  and  of  tun  «<# 
an  award  was  made  and  entered  upon  the  doeket  prerious  to  ll^lbsMQenUy 
eommeaeement  of  June  Terra;  at  which  term  *^ ^^^^ ^ ^^^^2^^ ^ 
bnenitu^^  was  returned  by  the  sherifi;  to  the  writ  oteapfas.  lapiaiby 
At  September  Term  following,  the  defendant's  attorney  ob«  ^^  ^ 
tained  a  rule  to  shew  cause  why  the  judgment  should  not  be  oommenoed.* 
set  aside  in  eoasequenee  of  the  above  return. 

No  objection  was  made  to  the  award  for  want  of  notice^  or 
imy  irregularity  in  the  proceedings. 

After  argument  the  court  gave  the  following  opinion. 

Hemphill,  President. 

In  the  case  of  Hertzog  agunst  EIlis,(a)  a  majority  of  the 
Judges  of  the  Supreme  Court,  in  giving  a  construction  to  the 
arbitration  act  of  the  30th  March  one  thousand  eight  hun- 

(a)  3  Bin.  Bep.  212. 


34«  CASES  IN  THE 

1812.      drcd  and  ten,  have  said»  that  an  action  is  entered  within  the 
^  meaning  of  the  act,  from  the  time  that  it  is  placed  on  the 

^oiuiUMt'  ppothonotary's  docket }  and  in  that  case  the  Chief  Justice 
Bkaumoxt.  says,  that  ^here  the  reference  is  entered  before  the  first 
term,  the  suit  may  be  carried  on  without  an  appearance  in 
Court  at  all.  In  consequence  of  the  above  decision,  this 
Court,  in  the  case  of  Thomas  against  Hopkins  (a),  determin- 
ed, that  a  rule  of  reference  might  be  entered  the  same  day 
on  which  the  capiat  issued.  It  necessarily  follows  from 
these  decisions,  that  the  proceedings  may  be  carried  on,  and 
that  an  award  may  be  made  before  the  first  term.  Indeed  the 
party,  after  entering  a  rule  of  reference,  is  subjected  to  a 
penalty  if  he  does  not  proceed  :  and,  by  the  10th  section,  the 
award,  after  being  entered  on  the  docket,  is  to  have  the  ef- 
fect of  a  Judgment,  and  to  be  a  lien  until  such  judgment  be 
reversed  on  an  appeal.  The  Court  are  of  opinion,  that  the 
Judgment  thus  legally  obtained  ought  not  to  be  affected  by 
the  subsequent  return  of  the  writ.  The  act  requires  notice 
to  be  given  to  the  opposite  party,  of  the  time  of  choosing  the 
arbitrators  $  he  has  therefore  the  same  opportunity  of  making 
his  defence  before  the  arbitrators,  that  he  would  have  in 
Court  after  the  service  of  a  summons,  when  no  rule  of  refer- 
ence is  taken  out. 

The  manifest  object  of  the  act  is  to  fiicilitate  the  admins-^ 
tration  of  justice,  and  to  enable  the  parties  to  conduct  their 
own  suits :  the  mere  formality  of  the  proceedings  did  not  par-' 
ticularly  attract  the  attention  of  the  Legislature. 

A  judgment  before  the  first  term,  in  the  ease  of  a  eaptet 
which  is  afterwards  returned  non  est  inventuSf  exhibits  a  no- 
vel  appearance  in  judicial  proceedings ;  but  it  arifles  entirely 
tvom  the  institution  of  a  new  tribunal,  before  which  the 
cause  is  withdrawn  from  this  court  by  virtue  of  the  role  of 
reference,  llie  award  is  to  be  entered  on  the  docket  by 
the  oflicer  of  this  court,  and  is  then  to  have  the  effect  of  a 
Judgment;  it  is  not  even  to  be  approved  of  by  the  CoarC 
It  cannot  therefore  be  correctly  called  a  Judgment  pronoun^ 
ced  by  this  Court  before  the  return  of  the  writ^    Although 

(a)  Ante. 
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in  the  ease  of  EbersoU  against  Krog»  (a)  it  is  eonsidered  as       1812 
the  Judgment  of  the  Court  from  the  time  of  its  entry  on  the  ' 

docket,  and  as  sueh  to  be  liable  to  a  writ  of  error.    When      o^vtiw* 
the  arbitrators  are  properly  appointed  and  their  tribunal  le-     OoRtLut 
gaily  oi^anized,  the  power  of  this  court  over  the  action  is 
principally  suspended  until  the  dissatisfied  party  appeals. 
Perhaps  it  would  be  the  duty  of  the  court  to  interfere  when* 
eyer  the  arbitrators  neglect  or  decline  to  proceed  for  an  un* 
reasonable  length  of  time  $  or  when  the  award  made  is  not 
entered  according  to  law ;  or  where  it  so  uncertain  or  irregu- 
lar as  to  be  incapable  of  o^rating  as  a  judgment. 
The  rale  in  this  case  is  directed  to  be  discharged. 

Rule  discharged. 


tTrcon  agjOiMi  CorLESS.  September  19. 


THIS  action  had  been  arbitrated,  and  an  award  was  Thepar^ac* 
«Mide  in  farour  of  the  plaintiff:  the  defendant  appealed  2wud  of  vb^ 
and  obtained  a  verdict  in  his  fayour.    In  the  bill  of  costs,  the  ^^^^  "^ 
defendant  claimed  one  dollar  per  day  for  each  and  every  day  to  the  p«y- 
lost  by  him  In  attending  on  the  appeal,  by  virtue  of  the  act  of  ^Il^^'^^y 
the  MUi  of  Marehy  one  thons^  eidit  hundred  and  ten.         to  the  perty 

appealing  whe 
obUunaaa 

Per  CinBiAM.  ;^«d  io  hi^ 

UTour. 

AiniipbtDy  President 

The  claim  of  the  defendant  does  not  appear  to  be  sup* 
parted  Iqr  the  act,  the  12th  and  14th  sections  of  which,  place 
the  plaintiff  and  defendant  upon  terms  of  equality.  By  these 
aertions,  if  either  party  appeids  and  does  not  obtain  a  verdict 


(«)  3  Bin.  Bep.  530. 
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more  ftvoiimUe  to  himself  tiban  the  awards  he  is  obliged  t# 
pay  the  costs  of  the  appeal^  and  also  one  dollar  par  day  to  tho 
oj^odte  party^  during  his  attendance  on  the  appeal.     > 

This  pro\jsion  of  the  act  is  evidently  intended  to  operate 
as  a  kind  of  penalty  for  endeavouring,  >vithout  any  good  rea- 
son,  to  disturb  the  award :  it  is  therefore^  contrary  to  the 
i^irit^  as  well  as  to  tho  letter  of  the  act,  that  the  party  ac- 
quiescing in  the  award  shall  be  subjected  to  bear  the  like 
expenses. 

The  sum  charged  in  the  Bill  of  costs  for  the  daily  atten- 
dance of  the  defendant  must  be  stricken  out. 


tention  of  be 
coming  k  citi- 
zen; but  not 
to  be  naturall 
zed. 


The  Casb  ov  Wuxiam  Little. 

An  aUen  enemy  ^"^ 

nh!ke  h&  de-     V^N  motion  otBaclie  and  BroivnCf  Williaim  little,  a  sub- 
Slntfli^'II/'iL!!''  jcct  of  the  United  Kingdom  of  Great  Britain  and  Ireland^ 

and  who  came  hither  in  the  year  ±80S,  claimed  to  report  him- 
self under  the  second  section  of  the  Act  of  Congress  posMl 
the  14th  day  of  April  1802,  faj  and  to  declare  his  intention 
of  becoming  a  citizen  of  the  United  States* 

Hare  and  M.  Levy,  as  amid  eurife,  suggested  their  do«dbta 
whether  the  yrishes  of  the  said  Willisua  Little  oould»  legally^ 
be  complied  with.  They  read  the  first  proviso  of  the  fbnrt|ft 
condition  of  the  first  section  of  the  above  pientioncd  act^ 
wliich  declares,  that  no  alien  who  shall  be  a  native,  denzen 
or  subject  of  any  country,  state  or  sovereign,  with  whom  the 
United  States  shall  be  at  war  at  the  time  of  his  anplioadoo, 
shall  be  then  admitted  to  be  a  citizen  of  the  United  States  ^ 
and  they  contended,  that,  as  the  mftking  c^thededanthni  of 
intention  to  become  a  citiKcn  and  the  report,  weie  the  mtamm 
whereby  an  alien  obtained  his  natnralissatioa ;  and  as  the 
United  States  was  then  at  war  with  the  Kiii|;dom  of  Oimfe 
Britain,  the  place  of  the  applicants  nativity  ;  and  the  abofve 


(a)  6.V.L.U,)l.r8r^ 
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Mentioned  proVisa  denied  him  the  end  ;  the  court  weiild  feel      i812« 
themselyes   justified,    in  ^refusing  him  the  means.    Thaf 
admitong  that  a  person  had  a  right  to  expatriate  himself  is    william 
tme  o^  p^ace,  it  hy  ne  means  followed  that  the  saoie  piiTileg*     uxti;k* 
was  alWw^ed  in  tiwie  of  war* 

William  Little  was  a  subject  of  the  King  of  England ;  aa^ 
as  respected  the  United  States,  he  was  an  aUen  mnemy.  They 
asked,  would  the  United  States  receive  his  proffi^red  alle*  * 
glance,  which  included  in  it  an  act  of  UtMon  to  his  legal  so*  • 
▼ereign  i  would  foreign  nations  respect  naturalizations  made 
under  such  circumstances  7  They  would  Tenture  to  say,  that 
CTen  neutral  nations  would  not ;  muoh  less  woidd  the  natiMi 
with  whom  we  are  at  war. 

The  act  of  Congress  declares,  tb)at  he  shall  not  be  per* 
»tted  to  perfect  his  naturaliaation,  during  n  war  wUh  the 
nation  to  which  he  belongs  ;  and  will  the  Court  allow  him  t» . 
declare  that  he  intends  to  do  it  ?  The  law,  in  time  rf  war  re-* 
jeets  his  oidh  of  allegiofneej  why  should  the  oaih  erf  his  inten^ 
Hon  be  received  ?  If  one  person  might  make  his  declaration^ 
so  might  another,  and  thus  a  whcde  eoloiqr  of  alien  enemies 
might  be  transplanted  among  us ;  and,  if  the  Court  would  al« 
low  them  to  make  their  declarations  of  intentions  to  become 
eUixens,  they  would  possess  themselves  of  large  tracts  of  our 
country.  Cui  bono  ?  What  good  purpose  was  to  be  answered 
by  allowing  the  declaration  to  be  made  ?  an  aKen  enemy 
eouM  have  no  civil,  ri^ts  ;  he  could  bring  no  action,  reaU 
perMMud,  nor  mixed ;  and  where  there  is  no  remedn  there  io 
no  right. 

Vbcj  raggestotf,  that  it  bore  a  suspicious  aspect,  that  a  for* 
eigner  should  have  resided  some  time  in  the  U.  States  whea 
we  vreve  in  a  state  of  peace,  without  taldng  any  measures  to 
be  naturalised ;  and  that,  after  war  is  declared  with  tie  nation 
to  whaeh  he  belongs,  and  a  few  days  before  a  general  elect 
tieih  hSf  fbr  the  first  time,  makes  this  his  application.  That 
Itavfaig  obtained  the  certificate  of  this  Court,  they  would  not 
he  sttflXMrised  to  hear,  that  in  the  darkness  of  night,  an4 
aaidst  the  rage  of  party  apirit^  it  had  been  mad#  use  of  to 
rery  improper  purposes. 
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±S±^.:  Baehe  and  Braw^,  contra,  did  not  in  the  leftst  objeet  to 

•T  any  gentleman  of  the  bar,  or  any  citizen,  faj  submitting  liitf 

'iviLLiAK  sentiments  to  the  eourt  on  a  question  agitated  before  them; 
LiTTLs.  1^^  ^^j  could  not  help  expressing  their  regret,  that  their 
learned  opponents  had  not  confined  themselves  to  a  sober  ar« 
.  gament  of  the  case*  In  fayour  of  counsel  retwied  in  a 
eanse,  and  who  are  supposed  to  have  imbibed  the  feelings 
and  passions  of  the  cliei|ts  they  represent,  many  grains  of  al- 
lowance are  to  be  made  for  the  warmth  of  expression ;  but 
from  those  who  Tolunteer  their  services  as  distnlereated 
fritnds  of  the  Court,  such  expressions  are  not  to  be  toler- 
ated ;  it  led  them  to  suspect  that  the  learned  gentlemen  w^e 
aetuated  by  that  rage  of  party  spirit,  whieh  they  had  prelea- 
sed  so  tanttoh  to  reprobate.  They  were  deteniined  however 
not  to  follow  Ibeir  example  but  to  confine  themselves  to  the 
question  before  the  Court. 

The  act  Congress  of  1S02  allows  every  free  white  person 
to  become  a  eiti^en  of  the  United  States,  upon  four  eondr* 
tions* 

1st,  That,  three  years, before  his  application,  he  shall 
have  declared  his  intention  to  become  a  citizen. 

Sndly,  That  he  shall,  at  the  time  of  his  application,  take 
the  oath  of  allegiance  to  the  United  States,  and  make  a  re- 
nuaeiation '  of  his  allegiance  to  his  former  sovereign. 

Srdlyt  That  he  shall  satisfy  the  Coutt  that  he  hath  resi- 
ded within  the  United  States  five  years,  and  one  year  in  this 
state  where  he  applies  to  be  admitted ;  and  that  during  that 
^  time  he  has  behaved  himself,  &c. 

TFbere  is  »  proviso  to  this  eonditimi,  that  the  oaJth  qf  tAe 
applicant,  shall,  in  no  ease,  he  allowed  to  prtnt  fcts  resiAtnct* 

^thly.  That  he  shall  renounce  all  titles  of  noU|t(y,  &e. 

These  are  the  general  regulations  relating  to  all  aliefts 
applying  to  be  made  citizens,  whether  they  came  to  this 
Country  before  or  after  the /passing  of  this  act.  As  regards 
those  who  have  arrived  in  the  United  States  after  th^  14itk 
April  one  thousand  eight  hundred  and  two,  the  steoiid 
section  contains  this  aAiitional  direction,  **  that  they  ah^Di 

(a)  If  a  judg^  IS  rloubtftil  or  fnistoken  in  tlie  Uw,  ssUiider4iy  nsy  Iq.^ 
forn  the  Court  as  ajnicua  curia,  2^Ca.  Inst.  17B, 


DISTRICT  COUKT,  &e.  2ti 

T^fort  thmn$does  in  the  manner  therein  sp^eifled/'  The  eer-  181S. 
t^fieaie  of  this  report  they  must  exhibit  when  they  apply  to  — — -— — 
he  naturalized,  a$  eciienee  of  the  time  of  thdr  orrvoaL  It  wzlliam 
uffpean  therefore  that  the  eourt,  in  all  easeSfmuH  fteMttta-  Lxttl«. 
fied  of  the  rmdenee  of  the  person  applying  to  be  naturalized: 
but  Congress  haye  made  a  yery  material  distinetioh,  between 
the  khtd  of  eoiienee  to  be  receiyed  from  a  person  eoming  into 
the  United  States  before,  and  one  eoming  after  the  passing  of 
this  aet*  The  first  may  proye  his  residence,  ftif  any  evidence 
other  than  his  own  oath ;  the  last  must  produce  the  eertifieaU 
of  his  rqiorf,  made  in  conformity  to  the  said  second  sec- 
tion* William  Little  came  hither  since  the  fourteenth  of 
ApriU  one  thousand  eight  hundred  and  two,  and  will  the 
oourt  refuse  him  the  liberty  of  perpetuating  the  testimony  of 
kis  residence,  when,  if  he  shall  hereafter  apply  to  be  natural- 
issed,  none  other  can  be  receiyed  ?  Why  should  this  be  done  ? 
It  is  said,  that  the  first  proyiso  of  the  fourth  oondition  of  tho 
first  section,  denies  him  the  endf  and  therefore  this  court 
will  withhold  the  means.  That  proyiso  will  preyeat  his  aa-  ^ 
turalisBationy  in  case  onhf  that  the  United  States  shall  be  at 
war  with  his  nation,  at  the  time  of  his  future  application  to 
be  naturalized,  «  with  whom  the  United  Slates  shall  be  at  war 
At  the  time  of  his  application,"  and  it  withholds  the  priyelege 
only  durtn;  the  war  «  shall  be  then  admitted  to  be  a  eiti- 
aaen  &e«  How  long  tliis  war  will  continue  we  know  not ; 
during  its  continuance,  the  present  applicant  cannot  be  ad- 
mitted to  change  his  allegiance ;  but  suppose  oiir  gallant  little 
nayy  should  capture  some  of  those  hitherto  reputed  inyinoiblcr 
ships  of  war,  with  which  proud  Albian  claims  to  giye  laws 
to  the  world.  Suppose  our  citizen  soldiers  should  plant 
the  American  standard  on  the  walls  of  Quebec*  Sup- 
pose our  haughty  foe,  as  much  humbled  by  adyersity,  as 
they  are  now  elated  by  prosperity,  should  sue  for  and  ob- 
tain, from  the  United  States,  an  honorable  peace ;  in  thair 
eyent^  the  right  of  William  Little  to  shake  off  that  alle- 
gianoe  which  he  owes  to  George  the  Third  and  the  Prince 
Begent,  by  no  choice,,  but  by  the  circumstance  of  his  haying 
drawn  his  first  breath  in  the  much  persecuted  Kingdom  of 
Ireland,  will  reyiye  ;  and  if  this  Court  do  not  preyent 
ii  by  refusing  to  aUow  him  to  make  his  deelaratioui  mai 
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1819       to  r^ort  himself  aeeording  to  Iaw»  lie  will  be  leoehred  avunig. 
tt8.    There  is  bo  impropriety  in  aUomring  liim  to  declare  hiM 


^mmm 


W1LJLIA.M  iBteotioB  to  become  a  citizen :  his  deelaratiQa  is  sulfieel  to 
}iiTTLB.  tiie  condition  in  the  aet,  namely,  that  we  shall  not  be  in  aa 
aetunl  state  of  war  with  England,  at  the  time  of  his  ap/IUea^ 
tbm  to  he  naturaUaed.  BnU  it  is  said  that  snoh  an  allow* 
anee  would  hold  out  an  inducement  to  a  colony  of  alien  ene* 
mies  to  come  among  us,  and  possess  themselyes  of  large  tracts 
of  land*  The  mildness  of  our  goTcniment,  and  the  justieo  of 
our  laws  will  always  encourage  foreigners  to  settle  among 
us ;  allowing  them  to  report  themselves,  holds  oat  no  greater 
indneement,  for  it  creates  no  right,  of  holding  propertgr  or 
otherwise.  An  alien  enemy  can  hold  no  land  in  Pennsylyania. 
The  aet  of  assembly  made  in  favor  of  aliens,  faj  ex^res^y 
exoepts  aUen  enemiis. 

What  good  purpose  can  be  answered  by  allowing  an  aUm 
enemy  to  report  himself,  ask  the  opposing  counsel.  One 
public  good  will  certainly  flow  from  the  measure ;  it  will  dis* 
eorer  the  intention  with  which  these  aliens  remain  among  us^ 
and  will  serve  to  guide  the  President  in  the  exerrise  of  tke 
unlimited  power,  given  to  him  by  Congress  in  a  late  act,  of 
sending  all  alien  enemies  out  of  the  Country.  As  therefore 
there  was  no  public  or  private  evil  resulting  from  it,  bat 
otherwise ;  and  as  it  was  allowed  by  the  words  of  the  aet  off 
Congress,  they  hoped  the  court  would  permit  the  apphcant 
to  make  his  report  and  declaration. 

F^  Cr&iAM. 

Hemphill,  President^ 

By  the  act  of  Congress  of  the  14th  April,  one  thousand 
eight  hundred  and  two,  and  the  Aet  in  addition  thereto,  pas- 
sed the  26th  of  Marqh,  one  thousand  eight  hundred  and  four, 
all  aliens,  being  free  white  persons,  and  who  may  have  ar- 
rived in  the  United  States  after  the  14th  of  April,  one  thous- 
and eight  hundred  and  two,  may  be  admitted  to  citizenship 
on  their  compliance  with  four  conditions. 

(a)  Passed  l^h  February  1807.  Purdon'a  IXg.  3. 
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lat,  Tlie  penM  an^ylag  sHall  haye  deekureds  on  oath  w      ISiS. 
flArmslioiit  before  the  BupreiBe^  superior)  diatriety  or  oircuit 
eovrt  lieAhfee  years  at  least  before  his  admission^  that  it     wilmax 
was  kNMi^/Me  bis  intentioa  to  beeome  a  eitizen  of  the  United      i-^ttlv. 
States^  aiid  to  reaouiiee  foreyer^  all  allegianee  and  fidelity  to 
any  foreign  prince,  potentate,  state  or  soyereignty  whateyer» 
and  partieularly,  by  name,  the  prinee,  potentate,  state  or 
soyereignty  whereof  such  alien  may^  at  the  time^  be  a  eiti-- 
zea  or  subjeet. 

Sadly,  That  he  shall,  at  the  time  of'  his  application  to  be 
admitted,  deelare,  on  oatii,  or  affirmation,  before  some  one 
of  the  courts  aforesaid,  that  he  will  suiq[M)rt  the  constitutioii 
of  the  United  States ;  and  that  he  doth  absolutely  and  intirdy 
renoanee  and  abjure  all  allegiance  and  fidelity  to  any  foreign 
prince,  potentate  or  soyereignty  whateyer,  and  partieularlyf 
by  name,  the  prince,  potentate,  state  or  soyereignty  whereof 
be  was  before  a  citizen  or  subject. 

adly.  That  the  court  admitting  such  alieib  shall  be  &(atis« 
fied  that  he  has  resided  within  the  United  States  fiye  years 
at  least ;  and  within  the  state  or  territory  where  sueh  court 
is  at  the  time  held,  one  year  at  least ;  and^  it  shall  further 
9fffGSLT  to  their  ^isfaction^  that  during  that  time,  he  has  be« 
hayed  as  a  man  of  good  moral  character,  attached  to  the 
principles  of  the  constitution  of  the  United  States^  and  well 
disposed  to  the  good  order  and  happiness  of  the  same. 

stilly,  That  in  case  the  alien,  applying  to  be  admitted  to 
eitizendiip,  shall  haye  borne  any  heriditary  title>  he  is  to 
make  an  express  renunciation  of  the  same^  in  the  court  to 
which  his  s^plication  shall  be  made. 

By  the  second  section  of  the  act  of  the  i4th  Aprils  one 
thousand  eight  hundred  and  two ;  aliens,  arriying  i^ter  the 
passing  of  the  aet,  in  addition  to  the  foregoing  directions,  are 
vequired  to  make  registry  and  obtain  certificates  in  the  man- 
ner therein  prescribed,  to  wit,  any  person  desirous  of  be* 
eoming  naturalized,  Aall,  if  at  the  age  of  twmty  one  years^ 
make  report  of  himself;  or,  if  under  the  age  of  twenty  one 
years,  or  held  in  seryiee,  shall  be  reported  by  his  parent^ 
guardian,  master  or  mistress,  to  the  clerk  of  the  ^strict 
«oart;  and  such  report  shafl  ascertain  the  name^  birth 
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plaee,  age»  nation^  and  allegianee  of  each  alien*  togeiher  wi& 
the  coantry  wbenee  be  or  she  nugrated*  and  the  place  of  hU 
or  her  intended  settlement ;  and  it  shall  be  the  duty  of  the 
elerk,  on  reeeinng  snob  report,  to  reeord  the  same  in  hit 
office.  The  evidence  to  be  reeeiyed,  on  the  admission  of  sack 
aliens  to  eitizenshipy  is. 

First,  the  certifieate  of  registry  as  CTidence  of  the  time  of 
of  arrival  within  the  United  States. 

Secondly,  the  record  of  the  jSeclaration  of  intention  to  be- 
come a  citizen. 

Thirdly,  Satisfactory  proof  by  disinterested  witnessesf 
that  the  residence  of  the  alien  has  been  in  conformity  vridi 
the  Act ;  and  that  daring  that  time  he  has  bebayed  as  a  man 
of  good  moral  character,  attached  to  the  principles  of  the 
constitution  of  the  United  States. 

The  acts  and  conduct  of  the  alien  must  correspond  with 
the  requisite  eyidence ;  he  must  make  the  registry,  wbicb 
may  be  done  before  the  clerk,  in  vacation,  or  before  the  court 
in  Term  time— he  must  make  his  declaration  of  intention, 

« 

vrhich  must  be  done  in  open  court ;  but  may  be  made  at  the 
same  time  of  the  registry,  or  at  a  diflferent  time ;  he  must 
reside ;  be  must  be  of  good  moral  character,  and  remain  at- 
tached to  the  constitution  $  and 

Lastly,  He  must  make  his  application  to  be  actually  na^ 
turalized. 

It  is  the  last  step  only,  which  the  proviso,  in  the  first 

section,  forbids  the  alien  to  take^  whenever  the  United  States 

16  at  war  with  the  country,  state  or  sovereignty,  of  which  he 

is»  at  the  time,  a  native  oitizen,  denizen  or  sulfjeet ;  it  refers 

expressly  to  the  time  of  his  application  to  be  admitted  to  be* 
come  a  citizeii. 

This  construction,  it  is  apprehended,  is  by  no  means  ir* 

reconeileable  with  the  policy  of  the  naturalization  laws  ;  for 

how  can  any  harm  or  danger  ensne  to  the  United  Statea^ 

from  the  act  of  the  alien  in  making  the  registry  of  his  arri«> 

val,  whereby  he  will  be  better  known ;  or  in  declaring  his 

intention  of  becoming  a  citizen,  when  he  gains  no  personal 

privileges  in  consequence  thereof  ,*  and  when  the  Ihresident 

of  the  United  Statesi  hy  virtue  of  the  Aet  of  the  9ih  rf 


\ 


Btkmm  again$l  SvmaaMt.  ir«cmber  u 

IN  tiiit  eate  the  plaintiff  declared  apon  aa  iniebitatus  «^^^^ 
a$siump$U  for  work  and  labour  as  a  seaman  on  board  the  U'  ta  recoTer 

defendant^f  thipy  and  also  upon  an  indebitatuB  asmmfrit  and  the  ^Mt  voy- 
age of  a  sea- 
9WD  lAo  had  signed  ahtpf^Uif:  artiolet  aad  who  being  taken  tick  in  the  leirice  of  the  ship* 
is  left  in  another  port,  and  is  unable  to  rejoin  the  sbip^  prorided  lie  receiTca  no  wages  in  it- 
timiqg  in  any  other  vessel. 

Vol.  II.  No.  I.  F  « 
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Jvly  one  thousand  seven  hondred  and  ninety  eight,  may,  at      iSi2. 
any  time  during  the  war,  seeure  and  cause  him  to  be  rcmoY-  The  case  of 
«d  as  an  alien  enemy.  William 

If,  after  the  war  with  bis  nation  is  over,  on  bis  appliea-  '^'i'^*- 
tion  to  be  admitted  to  be  a  eitizen,  he  shall  be  able  to  satis- 
fy the  eourt  thfrt  he  has  preserved  a  good  moral  character, 
and  has  been  attached  to  the  principles  of  the  constitution 
while  hostilities  existed,  his  elaim  to  citizenship  will  be 
equal,  if  not  greater  than  teuld  be  acquired  by  a  similar 
demeanor  and  disposition  in  time  of  peace.  The  court  are 
^f  opinion,  that  Mr.  little  may  be  permitted  to  make  his  de- 
elaration  of  intention  to  become  a  citizen. 

A  question  has  also  been  made,  whether  an  alien  enemy 
can>  under  atyr  circumstances,  be  admitted  to  citizenship,  dur- 
iag  the  war. 

By  the  first  section  of  th^  Act  of  eighteen  hundred  and 
two,  and  the  first  section  of  the  Act  of  eighteen  hundred  and 
four,  aliens,  who  had  been  in  the  United  States  at  and  during 
certain  periods  prcYious  to  the  4th  of  April  eighteen  hund- 
red and  two,  were  entitled  to  be  admitted  to  become  citizens, 
without  a  compliance  with  the  first  condition,  specified  in  the 
first  seetion  of  the  Act  of  eighteen  hundred  and  two ;  neither 
were  they  obliged  to  make  registry  of  their  arrival  j  but  it  is 
not  to  be  inferred  firom  any  part  of  these  acts,  that  such  aliens 
may  be  admitted  to  citizenship,  during  a  war*  The  court 
are  of  opinion^  that  no  alien  who  is  a  citizen  or  subject  of 
any  state  or  kingdom  at  war  with  the  United-  States,  can  be 
aetttoUy  naturatisoed  during  the  existence  of  the  war. 
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^Sl^.,     (piantum  merutt^  generally,  for  work  and  seTYiees  performed 
^    '         by  him  for  the  defendant. 

asaimt  It  appeared  in  eridence,  that  the  plaintiff  was  en|3;a{;«d  as 

-Q  seaman  on  board  the  defendant's  ship,  for  a  voyage  -from 
Philadelphia  to  Port-au-Prince  and  back*  On  the  retom 
Toyage  tlie  ship  was  in  danger  of  springing  a  leak ;  and  it  was 
agreed  to  proceed  to  Charleston,  South  Carolina,  that 
being  the  nearest  port.  From  that  plaee  the  skip  re- 
turned to  Philadelphia,  without  the  plaintiff.  The  plaintiff 
elaimed  wages  for  the  whole  voyage^  alleging  that  he  A*il 
sick  in  the  service  of  the  ship ;  and  was  onahlej  on  aeeoimt 
of  his  sickness,  to  rejoin  her  when  she  left  the  port  of 
Charleston ;  and  that  he  had  not  been  able  to  earn  any  wages 
in  returning  home. 

The  law  was  not  controverted,  that  if  the  plaintiff  bad 
fallen  sick  in  the  service  of  the  defendant,  and  was  notable 
lo  i*ejoin  the  ship  on  her  sailing  from  the  portof  Charlestoji, 
ite  (the  plaintiff)  in  that  case  would  be  entitled  to  wages  for 
tliC' voyage,  deducting  the  wages,  if  any  earned,  in  returning 
in  another  ship;  but,  on  the  other  hand,  if  tbe  plaintiff  had 
deserted,  the  wages  previously  earned  were  forfeited.. 

The  facts  were  left  to  the  jury  ;  and  they  found  in  favour 
of  the  pkintifffor  the  wages  of  the  whole  voyage.  Previ- 
ously to  the  trial,  notice  had  been  given  to  the  defenAmt^  to 
produce  the  shipping  articles,  but  they  were  said  to  have  been 
lost  and  not  within  his  power.  During  the  trial,  the  defondanft 
counsel  suggested  that  the  plaintiff  had  mtseonoeived  bis  ae* 
tion ;  that  he  onght  to  bave  declared  on  the  special  agree- 
ment ;  and  should  bave  set  forth,  in  his  declaration,  the  reason  . 
why  he  had  not  actually  performed  work  and  labour  dnring 
the  whole  of  the  voyage.  .This  point  was  reserved,  with  11- 
bcrty  to  move  for  a  tion  suit. 

Upon  a  Rule  to  shew  eause  why  there  should  not  be  a 
new  trial,  it  ^vas  insisted,  on  behalf  of  the  defendant,  that  the 
contract  remained  open,  and  that  in  such  cases  the  plaintiflT 
irnusi  declare  on  the  special  agreement.    In  support  of  this 

principle,  several  authorities  were  citcd.(a)    On  the  other 

•  (a)  I  Chitty  Pleadinjfs,  338-9,  341.  2  East.  Uep.  145.  1  Doug.  Rep.  Q^ 
Cowp!  Kcp.  316.  1  Term  Itep.  133.  a  lioshtiqttct  aiui  ruUer  3Sl.  I  Sir.  JUe^. 
648. 
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side  it  was  eoiiteiided»  that  where  the  terma^of  a  speeial  eon-  i8i2. 

traet  haTe  bcea  performedi  or  the  law  excuses  the  peHbrm-  g^^^^^ 

aaee,.  a  duty  is  raised  for  whieh  iniebitatus  assumpmt  will  q^aimt 


lie.(a) 

Per  CuBiAM. 
JBiniipkin,  Presideot 

What  is  meant  by  a  contraet  remaining  open,  i$  ex- 
plained by  Judge  Bidler  in  the  ease  of  Towers  against 
BarretC(ft)  He  says,  «<  the  distinction  between  those  cases 
<<  where  the  contract  is  open,  and  where  it  is  not  so,  is  this, 
«  if  tlie  contraet  be  rescinded,  either^  as  in  this  case,  by  the 
«<  original  terms  of  the  contract,  where  no  act  remains  to  be 
«  done  by  the  defendant  himself;  or  by  a  subsequent  assent 
«<  by  the  defendant,  the  plaintiff  is  entitled  to  recover  back 
*^  his  whole  money  ;  and  then  an  action  for  money  had  and 
«  reeeived,  will  lie ;  but  if  the  contract  be  open,  the  plaintiffs 
«<  demand  is  net  for  the  whole  sum,  but  for  damages  arising 
•<  out  of  that  contract. 

A  contract  may  always  be  rescinded  by  the  assent  of  both 
parties ;  and  the  terms  of  the  contract  may  be  such  as  to  leare 
it  in  the  power  of  one  of  the  parties  to  rescind  it.  The  cases 
on  this  subject  disclose  distinctions  of  considerable  nicety.— « 
But  the  question  before  us  falls  entirely  within  a  different 
class  of  cases,  wherein  it  is  not  required  that  the  contraet 
ihould  be  rescinded,  to  entitle  the  pluntiffto  his  action  of  an 
indtbitatw  astfump^U.  The  rule  is,  that  when  the  terms  of  a 
special  contract  have  lieen  performed  by  the  plaintiff,  the  law 
nmee  a  duty  for  whieh  an  indebUatUB  oMumprit  will  lie ;  but 
when  the  contract  is  executory  and  to  be  performed  in 
future,  the  plaintiff  must  declare  on  the  special  agreement : 
but  under  the  terms  of  the  special  agreemeni,  said  to  exist 
in  this  ease,  the  law  allows  the  wages  to  go  on  whenever  the 
teaman  falls  sick  in  the  service  of  the  ship :  nothing  ther^- 

(«)  Bui.  N.  P.  139.  1.  WTil  Rep.  117.  2  Bin.  Rep.  T. 
ip)  1  Torre  133. 
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i8i2-      tart  in  this  ease  remains  exeentorj ;  die  plaintiff  liad  nolliifmi 
•—"■^-—^  farther  to  perforin ;  he  had  done  all  the  law  required  of  him 

1^^^,^^      to  do ;  andliis  wages  were  lawf ullj  earned  ander  the  agree* 
ioxMBui*.   m^Qi .  0f  course^  agreeably  to  the  rule  laid  down^  the  law 
raises  a  duty  for  whieh  an  indtbitaius  assumpait  will  lie.   The 
present  is  rery  distinguishable  from  the  case  of  Hulle  against 
Heightman*(a)    In  that  ease>  there  was  an  express  stipula- 
tion that  the  seaman  should  assist  in  bringing  the  ship  back 
agaiuy  and  making  her  fast  in  a  proper  plaee^  before  they  could 
-    '       make  a  demand  on  the  captain  for  the  wages  due.    At  the 
foreign  porty  after  the  ship  had  delivered  her  eargo^  the  ctqi* 
tain  would  not  give  the  seamen  victualsy  but  bid  them  go 
en  shore^  saying  he  could  get  plenty  of  their  countrymen  to 
go  baekf  for  their  vietuals  only^  since  peace.  The  captain  af- 
terwards requested  the  seamen  to  return  on  board,  but  they 
refused,  saying  it  was  too  late,  for  they  bad  got  the  law  of 
him.  On  the  trial»  it  was  contended  that  the  plaintiff  eould  re- 
cover, in  an  action  of  iniebitatus  asmmpMt,  for  the  rate  of  his 
wages  up  to  the  time  he  was  wrongfully  turned  out  of  the 
ship :  butLe  Blanc,  justice,  was  of  opinion,  that  the  wrong- 
ful act  of  the  captain  did  not  jseseind  the  special  agreement ; 
by  whieh  the  plaintiff  was  preclude  from  demanding  his 
wages  until  the  end  of  the  voyage,  though  it  gave  a  cause  of 
action  against  the  captain,  for  the  tort,  whereby  the  plaintiff 
was  prevented  from  earning  his  vmges  under  the .  special 
agreement ;  and  directed  a  non  suiU  Upon  the  motion  for  a 
new  trial,  the  court  were  of  the  same  opinion,  that  the  plain- 
tiff could  not  recover  on  the  general  counts ;  they  held  the 
non  8uU  proper,  the  contract  still  operating.    In  the  above 
ease,  it  was  not  suggested  that  the  terms  of  the  contract  had, 
in  contemplation  of  law,  been  performed;  the  plaintiff  only 
claimed  a  part  of  the  wages  of  the  voyage,  on  the  ground  of 
the  special  agreement  being  rescinded.    With  regard  to  the 
inconvenience  said  to  be  experienced  by  the  defendants,  when 
the  plaintiff  declares  on  a  general  count,  it  may  beobyiated  bj 
proper  pains  taken  on  their  partf  as  explained  in  the  ease  of 
Kelly  against  Foster»(t)  In  this  ease>  from  the  nature  of  the 

(•)  1  EtttBsp.  245.  W  $  Bin.  Rep.  7- 
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empio jniQfit  tod  tke  kn^im  nile  oa  ihe  srigeef » the  defendant  1S12. 

mst  have  beM  Mqwdnted  with  the  gnMind,  m  which  the  ^^^^^ 

piaiBtiff  wouM  rest  hiB  eUm  for  the  wages  af  the  whole  a^aiiwt 

Toyagc. 

New  4rial  refused. 


181*. 

November  21st 

A  person 

COBNELICS  against  VniXM^  claiming  tea 

lien  creditor 

TIE  real  estate  of  the  defendant  haying  been  sold  by  ihe  ^r  the  irth 
sheriff,  and  the  proceeds  being  paid  into  Court,  a  contest  ^^^^  ^' 
arose,  as  to  the  disposition  of  it,  between  the  general  judg-  lien  nor  com- 
ment creditors,  and  the  lien  creditors,  under  the  act  of  Assent-  ^t  w^!n  nx 
My  of  the  17th  of  March  one  thousand  eight  hundred  and  months  from 

the  time  of 
^^  performinff 

The  persons  claiming  as  lien  creditors,  had  not  instituted  jJ^T^®'^^'^^^ 
actions  for  the  recovery  of  their  claims ;  or  filed  their  claims  a  suit  and  ob- 
within  six  months  after  performing  the  work,  or  furnishing  Jj|J!J^JShSi 
the    materials,  consequently  their  liens  did   not  continue  two  years  from 
longer  than  two  years  from  the  commencement  of  the  build-  Jjl^nccment  of 
ing.    After  the  expiration  of  six  months  from  the  time  the  the  building: 
work  had  been  performed  and  materials  furnished,  and  with-  |^^  |^  ^ere 
in  two  years  from  the  commencement  of  the  building,  the  sold  after  the 
lien  creditors  obtained  judgments  before  magistrates,  and  had  two  years  from 
tr^scripts  of  their  Judgments  filed  in  the  prothonotary's  ^^!^^^^' 
office ;  but  these  judgments  and  transcripts  were  posterior  building,  and 
to  the  judgments  of  the  general  judgment  creditors.    The  |h]||[^e^tLdno 
building  and  lot*  were  sold  by  the  sheriff,  after  the  expira-  preference 
tion  of  two  years  from  the  commencement  of  tlie  bnildkig.    ^'judgnMnt 


creditors. 


*  The  act  of  assembly  gives  a  lien  upon  the  *' BmUUng!^  but  by  the  fol- 
lowing ease  It  appears  that  the  Lot  on  wliich  it  is  erected  may  be  sold. 

Rbvobtxr. 

COUftT  or  COMMOK  PLEAS  FOR  THE  GITT  AVD  COmtTT  OP 
»  PHILAOBLPIIIA-Jsiraanr  4lh,  ItlS. 

Browaa  4|ai«it  Smith. 

Cate  ttatfd  for  the  opinion  of  the  eonrc. 

Th«  defendbuit  on  the  SOth  of  Maich,  one  theanad  ei|(ht  hundred  tnd  n%,  wm  mIx- 
•d  in  fee  of  •  lot  of  groand*  eltwaCe  on  die  aorth  ride  of  Cherry.ttreet,  between  ninth 
aad  tenth  urcett,  in  the  eity  of  Philadelphia,  and  voatiaaed'to  leised  aacU  die  tale  here- 
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1812.  It  was  wgnei  by  Btiniall  and  Br^me  m  behalf  of  the 

•  ^  "  general  jad^nent  creditors ;  and  by  Bradford  and,  Tod4  for 

^al^H  "  those  who  dainaed  as  lien  creditors* 


UHL^a. 


Per  Curiam. 

Hemphill,  President. 

The  Court  are  oC  opiniony  that  if  the  building  had  been 

sold  within  two  years  from  its  eommeneemeDt^  the  lien  ere- 

.  ditors  would  have  had  a  preference  over  the  other  Judgment 

In^ffX  mentioned ;  aad  so  be!n|^  the  owner  of  die  tftid  lot,  on  the  t4th  day  of  SeptesibfT 
ooe  thousand  eight  hundred  and  tix,  commenced  the  building  of  a  brick  fianed  honaet 
Ko.  1«  on  sud  lot.  and  on  Cherry -street ;  on  the  S5th  day  of  September,  one  thoo- 
sand  eight  hundred  aad  six,  MidcUetoo  and  WooNey  filed  a  claim .  against  said  house  Pit 
eighty»two  dollars  thirty-eight  cents,  for  lumber  furnished  and  delivered  by  them,  and 
ased  by  the  defiindant,  for  and  in  erecting  said  honse,  which  tarn  of  money  Is  yet  due  and 
unpaid,  the  lumber  for  which  the  claim  is  filed  was  furnished  and  delivered,  Ihe  first 
of  It  oo  the  S5th  day  of  March,  one  thousand  eight  hundred  and  six,  and  the  last  of  it 
on  the  I0(h  day  of  April  in  the  s:ime  year ;  the  claim  was  filed  within  six  mooths  afkar 
said  lumber  was  furnished  and  delivered. 

That  on  the  ISth.  of  September,  one  thousand  eight  hundred  and  six,  the  defi^daat 
being  the  owner  of  the  aforesaid  lot,  commenced  the  building  of  a  briek  three  story 
house,  Ko.  t,  on  said  lot,  and  adjoining  the  aforesaid  house,  also  a  brick  three  story 
house.  No.  3,  and  adjoining  the  last  mentioned  house,  and  a  frame  stiU>le  oo  the  rear  end 
of  the  lot :  on  the  30th  day  of  June,  one  thousand  eight  hundred  and  seven,  Evans 
and  Warner  issued  a  writ  of  capiat  ad  mptHdntdum,  against  the  defendant,  n;tnraable 
to  Septenther  term,  one  thousand  eight  hundred  and  seven,  to  recover  against  ham,  ae* 
cording  to  the  directions  of  the  Act  of  Assembly,  for  lumber  and  materials  furnished  aad 
delivered  to  the  defendant,  and  used  by  him  for  aad  in  erecting  the  two  last  mentioned 
houses  and  the  stable ;  the  first  of  which  lumber  was  furnished  and  delivered  on  the  0th 
day  of  October,  one  thousand  eight  hundred  and  six,  and  so  from  time  to  time  until  the 
4th  day  of  April  one  thousand  eight  hundred  and  seven,  oo  which  day  the  last  of  the  said 
loanber  was  furnished  and  delivered.  On  the  80th  of  Augtist  one  thousand  eight  hund- 
red and  seven,  the  defendant  confessed  judgment  in  the  said  action  to  the  plaiotiA  for 
one  hundred  and  thirty-five  dollars  thirty<nine  cents,  which  sum  then  was  and  yet  is  dne 
and  unpaid,  for  lumber  and  materials  furnished  and  delivered  as  aforesaid ;  that  the  said 
suit  was  instituted  within  sis  mooths  dUtt  the  lumber  and  nuterials  were  furnished  and 
delivered  as  aforesaid. 

That  there  are  judgments  against  the  defendant  nnsatisfi^  in  the  foQowliig  actions* 
and  of  the  daiSes  hereafter  mentioned,  ia  the  Court  of  Commom  Pleas  of  Philadelphia 
Coiwty. 

Browne,  assignee,  See.  against  8mith.--Judgm«nt  confessed  on  wamnt'of  attorttey« 
October  9th.  one  thousand  eight  hundred  and  six,  for  five  hundred  and  twenty  dollars.  . 

Kline  for  the  ase  of  Browne  against  Smith.— Judgment  certified  from  the  docket  cflf 
a  Justice  of  the  peace,  aad  filed  January  lOth^  one  thousand  eight  hundred  and  seven,  for 
thirty-one  dollars  fifty  ccnu. 

Browne  against  Sroith.-^udgment  confessed  on  waisant  of  attorney,  January  If  th 
one  thousand  eight  hundred  and  seven,  for  three  hundred  and  fortr-six  dollars. 

Same  against  the  Same.'— Judgment  confessed  on  warrant  of  attorney,  Pebruary  l^dk 
one  thousand  eight  hundred  and  seven,  for  one  hundred  dollars. 

Cohen  against  Smith.— Judgment  confessed  on  warrant  of  auomey«  March  3d»  osa 
diousaod  eight  hundred  and  seven,  for  two  hundred  dollars. 

The  lot,  house  and  stable  aforesaid,  were  taken  on  ajS/a.  Issued  on  one  of  tha 
judgments  In  fiisor  of  Browne  the  ptaintlfi^;  and  by  virtue  nf  a  vtnditioni  exptwas  to  De- 
cember term  one  thousand  eight  hundred  and  seven,  were  sold  by  the  sheriff  of  Philadel- 
phia county  for  five  hundred  and  eighty  dollars. 

There  was  due  to  the  plaiatiffon  his  judgmeoCs  oa  the  Sd  day  of  Maich  one  fhoqaand 
eight  hundred  and  seven,  five  hundred  and  fifteen  dellan  chreo  Gcnts,  b^aiiag  iatefctc 
from  that  day^  which  sum  it  yet  unpaid. 


DISTRICT  COURT,  ke. 


ftSl 


•reditors,  by  virtue  of  the  lien  given  by  the  act :  but  the  mo* 
meat  the  lien  expire^  their  judgments  stand  unproteeted  by 
the  aety  and  ean  have  no  other  effect  than  judgments  usually 
have :  they  were  not  obtained  in  pursuance  of  the  alft,  and 
of  themselves  can  have  no  preference  over  prior  judgments. 
During  the  two  years,  the  prior  judgments  wouhl  have  been 
excluded  by  virtue  of  the  lien  created  by  the  act,  but  not 
in  consequence  of  the  subsequent  judgments  obtained  by  the 
Uen  creditors ;  and  as  soon  as  that  lien  ceases,  all  the  judg- 

Tlie  qiMscJon  soboiii ted  to  the  court  is,  whether  or  not  the  creditors  who  claim  for 
lomher  and  mAterials  famished  and  delivered  as  aforesaid«  are  to  be  first  paid  oot  of 
^e  proceeds  of  the  sheriif's  sale  :  if  not  preferred  and  first  paid,  whether  must  there  be 
iuBj,  and  what  apportionment  of  the  said  money  between  them  and  the  said  judgment 
creihtors. 

The  case  was  argued  by  Bradford  and  Br9*anu  for  the  plaintiff',  and  by  Soss  for  the 
Ken  creditors  ;  but  an  the  arguments  of  the  former  are  stated  and  answered,  and  those  of 
the  latter'  supported  by  the  opinion  of  the  court,  it  is  deemed  unnecessary  to  repeat 
tiiem. 

Ttr  Cttri^m.   Kmh  President. 

The  lien  aets  of  our  state  have  given  to  those  persons,  who  contribute  materials  or 
hhot  towards  '*  erecting  any  house  or  building."  a  right  to  be  paid,  in  preference  to 
any  othtr  creditor,  whose  lien  has  originated  after  the  commencement  of  the  house  or 
ImOding.  In  the  case  now  under  consideration,  it  is  conceded,  that  the  houses  were 
ticgiui  OB  the  S4rh  and  25th  of  September,  one  thousand  eight  hundred  and  six,  and  that 
the  judgments  against  the  defendant,  are  all  subscgmnt  to  those  dates.  The  house* 
Ifos.  tand  3  were  begun,  before  the  first  judgment  was  obtained*  which  was  on  the  9th 
'of  October,  one  thousand  eight  hundred  and  six.  the  very  day  on  which  Evans  and  War- 
ner, delivered  the  first  part  of  their  lumber  to  the  defendant.  Upon  the  plainest 
principles,  of  Justice,  the  lien,  in  tbis  case,  must  refer  to  the  eimtmenamint  of  the 
'ImiidiBg,  and  not  to  the  timi  of  delivering  the  materials,  which  there  is  every  reason  to 
believe,  were  coiftracted  for,  at,  if  not  before  the  commencement  of  the  buildings.  'l1iis 
oonttrucrioii,  so  for  as  respecu  the  delivery  of  the  materials,  is  perfectly  agreeable  to  the 
letter  md  spirit  of  the  lien  laws.  Thus  far,  the  ease  is  exempt  from  difficulty,  and  the 
lien  creditors  are  clearly  entitled  to  recover. 

On  the  part  of  the  plaintiffhfiwever,  it  Is  contended,  that  the  lien  laws  have  appro- 
priated nothing  but  the  house  or  buiidinzt  ai  a  fund  to  pay  the  material-men  and  the 
workmen  ;  that  the  lot  or  ground  is  a  distinct  fund,  liable  to  the  judgment  creditors  at 
commOB  law,  and  that  some  mode  should  be  devised,  such  as  directing  an  issue  to  ascer- 
tain their  respective  value,  and  apportion  the  money  among  the  different  creditors.  This 
reasoidng,  however  plausible  it  may  <q>pear,  will  be  found,  upon  examihatioo,  to  beUn- 
yractieahle  and  contrary  to  law. 

It  is  obvious,  that  due  special  claim  of  thcWen  creditors  must  be  determined  on  m  soonA 
construction  of  the  Ucn  acts;  and  on  established  principles  of  law.  There  can  be  no 
question  as  to  the  view  of  rhe  leglsUture,  which  ceruinly  was,  to  give  the  lien  credi- 
tors every  possible  benefit  arising  from  the  house  or  building,  as  a  fund  for  the  payment 
«f  their  demands.  The  project  of  selling  die  house,  without  the  lot,  would  in  a  great 
degree,  if  AOt  ^tirely,  destroy  the  fund  provided  by  the  legislature.  The  security  and 
preference  given  to  them,  would  be  a  shadow  instead  of  a  substanee.  The  titles  to  real 
piopeity  would  be  infinitely  perplexed  by  a  proceeding  of  this  kind.  One  person  would 
cywn  the  house  and  another  the  lot.  In  ease  the  hewe  only  were  sold,  the  purchaser 
<«vould  have  no  right  to  a  foot  of  the  adUaeent  or  surrounding  ground,  and  the  owner 
■ilght  bolld  against  hia  doors  and  windows.  It  is  impossible  to  trace  ail  the  mischiefs  re* 
salting  from  this  new  ^gled  title.  Upon  general  principles  of  law,  we  are  also  of  opi- 
nion, that  the  laea  ereditois  have  a  right  to  sell  both  house  and  lot.  A  grant  of  the  profits 
«f  land  ia  a  giant  of  the  land.  A  grant  of  a  pool  of  water  is  a  g?aot  of  the  land»  which 
it  covert.  I  Inst. «.  0.  So  a  grant  of  a  houee,  is  a  grant  of  the  lot,  and  the  curtilage.— 
trposi  this  principle,  a  lien  en  the  house,  in  the  present  case,  is  a  legislative  grant  of  both 
liouse  and  lot  to  the  grantee.  When  a  man  granu  to  another  a  Uea  or  mortgage  on  his 
k»uee/tt  it  la  law  a  lien  or  aongage  on  the  lot  tlse. 


1812. 

Cornelius 
Uhler. 
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1812.       inents  on  reeord  must  take  effect  Aceordiog  to  their 

—— -~—  Tlie  lien  creditors  miglit  have  made  their  'Ueas  perpetual, 

u^airut      ^7  pursuing  the  directions  of  the  act ;  but,  as  they  ha^ie  ne* 

UicLsm.      glected  to  do  sOy  and  hare  adopts  the  eommon  law  TeBiedy> 

there  is  no  reason  vrhy  they  should  be  preferred  to  other  ere* 

ditorsy  who  have  b<$en  more  Tigilaot  tliaa  themseWes,  and 

have  obtained  prior  judgments. 

The  court  direct,  that  the  money  in  court  be  ap|died  te 

the  payment  of  the  mortgages  and  judgments,  aeeorduig  to 

their  respectiye  dates. 

I  With  respect  f o  liea  erediton  luTifif  a  right  to  kH  both  Jieute  mod  lot,  chfer»  can  h% 
go  reason  to  doabt  U.  Like  ererj  other  creditor^  he  has  a  right  to  proceed  to  jodgmcnt 
and  sale,  ualen  the  law  forbids  it,  which  it  has  not  in  the  present  case.  The  proviao  in 
^  the  td  sectioo  of  the  lapplemeot  of  one  thouaod  clghc  hundred  and  eight,  has  indeed  re- 
stricted the  lien  creditor,  in  his  execution  and  sale>  to  the  identical  property  oo  wldc^ 
his  Uen  exists  s  and  this  is  the  *oU  object  of  the  proviso,  which  is  confined  also  to  the  pc«> 
eeedingby  scirt  facias  against  the  owners  of  the  hoose  and  lot.  In  consideration  of  Ao 
priority  of  payment  granted  to  him,  suid  that  the  property  of  dbe  MfttUanti  may  in 
case  be  sold  in  their  ahmm€9»  it  was  deemed  jut  co  limit  the  right  of  sale  to  the 
hoose  or  building,  he  had*  by  his  labor  or  materials,  contributed  to  erect. 

The  lien  law  supposes,  which  b  often  the  &ct,  that  the  house  it  buQt  by  a 
who  has  no  right  to  the  ground.  And  that  the  owner  of  the  lot  is  wholly  oaknowm  to  the 
lien  eraditor.  The  Sd  section  has  therefore  authorised  the  lien  creditor,  to  sua  die  debt* 
or«  (the  contractor)  his  executors  or  administrators  by  personal  suit  or  action  ;  or  to  pv^ 
ecsed  by  M'rv /tfcia«  against  the  ^#^/9rd»<f  rwmrof  the  building,  or  his  heirs,  execntoraor 
administrators.  This  remedy  by  tcirt  facia*  f  apposes  that  the  contractor  and  ow«er  ma7 
h^ih  be  absent  or  unknown  to  the  mechanic  ;  and  a  mode  is  introduced  to  secure  the  Uc» 
creditors  at  all  cnrents,  by  fixing  a  copy  of  the  writ  on  the  door  of  the  house  or  boiling. 
On  the  supposition  that  the  law  has  given  the  lien  creditor  a  right  to  soU  nochlng  hoc 
the  buildBng,  look  for  a  moment  at  the  consequences.  The  owner  of  a  lot,  after  baUding 
upon  it  a  valuable  brickhonse,  finds  himsoU' unable  to  pay  for  it,  and  is  iadabtad  to  Bo«r» 
dttor,  except  the  tradesmen  and  mechanics  employed  in  erecting  it.  If  the  bnlldiag  alone 
is  to  be  sold  by  the  lien  creditor,  it  will  necessarily  sell  for  a  lr(/b,  twIliMit  tk9  ht  i  and  the 
debtor  has  only  to  get  some  friend  to  purchase  It  for  his  use,  and  he  wiU  pnctica  n  ^om- 
plete  fraud  on  all  his  creditors. 

It  Is  the  opinion  of  the  court,  that  the  houses  and  lot  are  horh  equady  tuhjaet  tndw 
claims  of  the  Ken  creditors.  We  do  therefore  order,  that  they  be  first  paid  out  of  tho 
proceeds  of  the  sale,  and  the  residue  to  gq  anmig  Cha  other  creditors,  Mceiduig  to  th«fv*> 
•xitT  of  their  rctpoctire  jii4gni«ats- 
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BECEJtlBER  TEB.'H,  1812. 

1813 
SuuLTz  against  Huntbb. 

December  1. 

THIS  iK^tion,  wliich  was  in  easCf  was  commeDecd  by  a  ^  ^  »  action 
.  .  .  A    ^1      1.        «•     •      for  •  joint  ire;i- 

summons   issued    at    the  ,  suit    of   Ciiarl6s    Shultz  pass^  iigainst 

tguioflt  John  Hunter,  James  Ronaldson  and  John  Snyder.  tiu^/^*^fii!|^^^ 
The  sheriff  returned  «<  summoned.'*  Marnea  and  J}roicmc»  ap-  the  defeiuiaots 
peared  specially  for  Ilunter ;  Ewing  and  Bush,  in  the  same  {^'^nn^^in- 
vay,  for  Ronaidson;  for  Snyder  there  was  no  appearanee.  mmmmto^ 
The  deelaration  was  for  a  malieious  proseeution*  On  the  iTan^actioii 
twentieth  of  January,  one  thousand  eight  hundred  and  ten»  '('ra^Mrtres- 
there  was  a  rule  to  plead,  and  shortly  afterwards  the  pleas  tj!ree,The  juiy 
were  entered  in  this  manner :  f^^  »  ^''^'^^ 

in  these  wuititt* 

«  Deft  Ronaldsoo,  pleads  nan  eul  and  issue*'.  — *«  We  fiini 

«  Deft  John  Hunter,  pleads  non  ctd  and  i8sue'%  ^^'fiv/Lun-' 

No  plea  was  entered  for  Snyder.    The  verdict  of  the  jury  dftd  doiura. 
was  in  these  words  :— **  We  find  for  the  plaintiff,  five  hundred  Xj^^ndanu 
«•  dollars,  to  be  paid  by  the  defendants  in  the  following  pro-  }^  ^^  i^ow. 
"  portions ;  by  John  Hunter  four  hundred  dollars,  by  James  tUK»^^^2y!i 
«  Ronaidson  fifty  dollars,  and  by  John  Snyder  fifty  doUai's,  SllibJl^^b'^i 
**  say,  five  hundred  dpllars,  with  costs  of  suit.*'  fifiydotbrt, 

James  Ronaidson  paid  into  Court  fifty  doUars,  together  ^^^^.^Mf^^ 

with  all  the  costs.  five  hundred 

doUMTA  with 
co«tB  of  suit."  The  court  entered  jud|pnent  de  meUtribw  damnU. 

In  a  j9itu  action  of  trespass  against  three  defendantu,  no  Usue  was  joined  as  respected  sim 
defrijKlantf  the  jury  found  tins  defendants  juisit^  guihy,  but  seTered  the  damages  \  tlut  der 
femiant  witii  whom  issue  wss  not  joined  filed  a  paper  stating,  **  that  lie  had  no  intention  oi* 
continuing  tlie  suit,  that  he  had  no  wish  for  a  new  trisl,  and  that  he  was  ready  to  pay  the  costs 
and  damsges  :*'—Tiie  court  refused  to  arrest  the  judgment  op  the  Spplicattou  oi'  theothtr 
defendants. 

Vol*  It.  No.  r.  O  2 
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1812.  On  behalf  of  nunter,  two  rules  vei*e  obtained;  one^  to 

—  sbcv  eause  why  a  new  trial  should  not  be  granted,  and  thtf 

a^mngt  Other  Itt  arrest  of  judgment. 
MuNTEft.  rpjj^  following  reasons  were  filed. 

For  a  new  trial, 
Tlie  damages  are  exeessiTe. 
In  arrest  of  judgment. 

First,  The  jury  have  found  the  defendants  jointly  guilty, 
on  a  joint  charge,  yet  they  have  aevtred  the  damages ; 
which  by  law  they  cannot  do. 

Secondly,  As  to  Snyder,  there  was  no  appearanee,  op 
issue,  joined,  consequently  no  judgment  can  be  entered  against 
any  of  the  defendants. 

Snyder,  after  the  rules  had  been  obtained,  filed  a  pnper^ 

stating.  •<  that  be  had  no  intention  of  continuing  the  suit, 

**  that  he  had  no  wish  for  a  new  trial,  and  that  he  was  ready 

*f  to  imy  the  costs  and  damages,'' 

'  Brorcne  and  Etcing^  in  support  of  the   rule  lb    shew 

cause  why  the  judgment  should  not  be  arrested. 

This  is  an  action  on  the  case,  but,being  for  damages  for 
a  tort,  it  is  governed  by  the  same  rules  as  an  action  of  tres- 
^  pass.    Against  joint  trespassers  there  can  be  but  one  satisfac- 

tion, (a)    The  reason  of  this  is,  because  it  is  one  e-ommon 
undertaking,  in  which  all  mnst,  necessarily,  If^  g^iUy*    How 
(hen  can  the  damages  be  severed  ?    If  they  are  all  sued  in 
one  action,  though  they  sever  in  pleas  and  issues,  yet  one 
jury  must  assess  damages  as  to  all.  (ft)  In  an  action  of  assault 
and  battery,  proof  was  that  one  of  the  defendants  commit- 
ted the  most  violent  assault,  but  lord  Ellenborough  said,  that 
the  damages  could  not  be  severed;  but  that  the  jury  might 
give  a  verdict  against  both,  for  the  greatest  amount  of  dam- 
age.   If  there  could  bo  a  severance  of  the  damages,  then 
tliere  would  be  seperate  judgments  entered  in  one  joint  action^ 
for  a  joint  trespass ;  which  cannot  be.    In  tresspass  against 
several  who  join  in  pleading,  if  the  jury  find  all  jointly  guilty^ 
they  cannot  assess  several  damages,   (c)     Trespass  against 
three  defendants,  and  judgment  by  defoult,  the  plaintiff  exe- 

(a)  Wwyh's  N.  P.  33.  (*)  ibid. 

((-)  ibid  lu  note  4Ks[).  N.  P.  Cas.  185. 
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eatfld  writs  of  inquiry  against  them  separately^  which  they  . 
cantended  to  be  irregular. 

Thirdly.  As  to  Snyder,  no  ajipearauce  was  entered^  nor 
was  any  issue  joined.  As  respects  him  therefore,  there  has 
been  a  mistrioL  Trespass  against  two,  and  verdict  for  the . 
defendants,  and  judgment  was  arrested,  because  no  bail  was 
entered  for  one  of  them }  and  it  being  a  joint  action  and  a 
joint  Terdiet,  it  is  irregular  as  to  tlie  whole.  In  an  action  of 
trespass  against  three,  if  one  die,  pending  the  writ,  and 
judgment  is  giyen  against  the  three,  on  a  writ  of  error,  the 
judgment  shall  be  reversed,  because  it  is  entire;  though  the 
writ,  by  the  death,  abates  only  as  to  one.  (a)  So  if  judg* 
raent  be  arre&ted  because  one  is  an  infant  and  appeared  by. 
altomey,  it  shall  be  reversed  in  totOm  (JH)  So  in  an  action, 
againsi  .2.  JB.  C.  .i  as  a  feme  sole,  and  all  plead  to  issue  ^ 
the  baron  of  «d  witli  •!.  B.  and  C.  may  bring  error,  and 
assign  for  error,  the  eoverture  of  •! ;  and  judgment  shall 
be  reversed  as  to  all ;  for  it  is  entire.  (  c  )  If  one  defendant 
only  be  charged  with  the  whole  6f  the  damages  and  costs, 
tbis  may  be  alleged  for  error  by  the.  defendant  not  diarged  | 
for  this  is  an  error  in  final  judgment ;  it  is  the  fault  of  the 
court,  (d)  So  a  person  may  assign,  for  error,  want  of  jurisi> 
diction,  though  he  ehose  to  resort  to  it ;  (e)  And  error  may 
be  assigned  in  the  entry  of  a  judgment,  Uiough  the  error  is 
to  the  advantage  of  him  who  assigns  it.  (/)  They  also  cited 
and  relied  on  the  ease  of  Ennet  against  McDonald*  as  in 
point. 

Hopkinson  and  Sei^ant,  for  the  plaintiit 

If  the  jury  had  severed  the  damages  in  this  ease,  it 
would  have  been  nothing  more  than  the  phuntifT  mif^t  do 
hj  his  ei;ecation.  But  there  has  been  no  severance;  the 
words  «  we  find  fbr  the  plaintiff  five  hundred  dollars'*  is  a 
complete  verdict,  and  all  the  rest  is  9urphtsage,  which  the 
cottrt  will  reject,     (g)    The  court  have  power  to  mould  a 

(n)  2  Tidd*«  prtct.  797) 

(b)  6  Term  Bep.  199.  Mitehel  of  qiiwf  Milbank.  See  alsa  to  the  jsme 
pdnt  6Bac  «bt  597.  5  Bur.  Rep.  2792.  Bul.N.F.SO.  1  Str.  Rep.  432. 
Cro.  Bliz.  460.  '2  Bac.  tbt.  275. 

(e)  Vin.  ftbt.  464  BaU  L  6.  (iQ  2  Bac.  «bt.  500  Error  M.  1. 

(e)  ibid.  2  Cnmch  126.       (/)  ibid.  if)  2  B»c.  abt  49.  K.  4. 

*  Vide  Appendix. 
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235  ,  CASE  IN  THE 

'    1819.      terdict  into  form ;  (a)  and  they  vill  reject  what  is  idle  and 
imoiaterlal.  (i) 


VS  u  f  T  I.  T  X 

<i^a«h«f  As  to  the  'Second  pointy  they  said,  that  all  actions  of  torts, 

llu«T««,i  gfiQ  JQ  ^ii^ip  nature,  joxid  and  serrral  throughout  their 
stafges }  joint  trespassers  may  be  sued  severally ;  hut  there 
can  be  but  one  recovery ;  and  if  sued  jointly,  execution  may 
be  levied  on  one  alone,  and  he  has  no  power  to  make  his 
ro-trespassers  contribute.  In  actions  of  contract,  it  is  totally 
different ;  there,  if  a  party  to  the  contract,  lie  omitted  it  may 
be  pleaded  in  abatement,  and  if  no  plea  in  abatement  is  put  in 
and  a  recovery  is  bad  against  one  of  several  joint  contactors, 
the  others  are  bound  to  contribute.  Inhere  is  therefore  no 
aimilitude  between  the  ease  of  Ennct  against  McDonald, 
idiich  was  contract^  arid  this  whiieh  is  casct  for  a  tort.  IVIiat 
damage  has  Hunter  sustained  ?  If  there  bad  been  a  joint  ver* 
diet,  for  the  five  hundred  dollars,  we  could  have  entered  a 
ft0lle  prode^i  as  to  all  but  him  :  (e)  then  the  distribution  is 
favorable  to  him.  Were  there  several  verdicts,  we  might 
eater  judgment  for  the  largest  sum,  and  remit,  the rest« 
Bliyder,  who  alone  had  the  right  to  make  objections^  waves 
jthat  right  Second  Cranch,  126  was  read,  to  shew  that  a 
party  may  assign  an  error  in  his  favor ;  the  reason  of  that 
decision  is,  that  con$mt  could  not  give  jurisdietion,  -"We 
admit  th.at  Snyder  has  not  been  tried,  but  we  deny  that  IIub* 
ter  can  take  advantage  ot  that  circumstance. 

BmHim,  President, 

At  th^  trials  tb/e  counsel  made  defence  generally,  for  the 
defendants,  Tbc  jury  found  a  verdict  in  the  following  words* 
viz.  <<  we  the  undersigned  jurors,  in  the  above  ease,  find  for 
'« the  plaintifs  diunagcs  five  hundred  dollars,  to  be  paid  bj 

*  (VI  nat).Kep.53.    Foster  c^oiiu/ Jaeic son.    ibid  177.  ibid  119. 

(a)  1  D*ll.  lUtp.  462.  Thonptoii  tufainwt  Mutser.  2  Bur.  Rep.  689 
llawkft  av^oimi  Crottopi.  Cro.  Car.  130.  InkerMUs  agaimf  Ssiunfi  ibid  %19 
Taiylor  agmmt  Willes.      Co.  Ut.  277.  Sec.  366. 

(c)  2  Ttdd.  rrao.  4,5h€, 
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^<  the  defendants,  in  the  following  proportions :   from  John       18iS. 

- «'  Hunter  four  hundred  dollars :   James  RonaId«on  tfty  dot-  -^^ 

« lars  ;  John  Snvder  fiftj  dollars — say  Uto  hundred  dollars      a^amti 

"  with  eosts  of  suit."  Uwhtsm. 

After  the  yerdiet,  Ronaldson  paid  into  eourt  the  Uttj  del* 
lars  found  against  him,  and  all  the  costs  of  suit. 

Two  rules  have  been  obtained,  one  to  shew  eanse  why  thero 
should  not  be  a  new  trial,  and  the  other  in  arrest  of  Judg- 
ment. 

A  new  trial  has  been  asked  for,  principally  on  aeeonnt  of 
exeessireness  of  damages ;  but,  consistently  with  the  establish- 
ed principles  on  this  sul^eet,  the  court  think  that  a  new  trial 
cannot  be  granted.* 

The  substance  of  the  reasons  m  anest  of  judgment  is 
rcdoeible  to  two  heads : 

First.  It  is  said  that  the  Jury  hare  found  the  defendants, 
jointly,  guilty  of  a  joint  charge,  and  have  afterwards  serered 
t  lie  damages,  which  by  law  they  cannot  do. 

Secondly.  As  to  John  Snyder,  there  was  no  appearance  or 
issne  joined,  consequently  no  judgment  can  be  entered  against 
any  of  the  defendants. 

In  respect  to  the  first  point,  it  seemed  to  be  admitted  on 
the  argument,  that  the  law  relating  to  actions  of  trespass, 
waa  applicable,  and  ought  to  govern  our  present  decision.-^ 
This  appears  to  be  correct,  for  the  reason  on  which  the  law 
is  founded,  operates  with  equal  propriety  in  each  action ;  and 
If  e  find  that  it  has  been  so  considered  in  notions  on  the  ease 
for  malicious  prosecutions,  fa* J  In  actions  of  trespass,  the 
law  is  well  settied^  that  where  the  trespass  is  jofaitiy  charg- 
ed, and  the  jury  find  the  defendants  jointiy  guilty,  they  cannot 
afterwards  assess  several  damages,  (Tf.J 

If  the  jury  were  allowed  to  sever  the  damages,  separate  , 
judgments  mostbecntered  for  the  respective  sums  found ;  and, 
in  that  case,  each  wrong  doer  would  not  be  responsible  for  the 
acts  of  his  companions,  which  is  contnury  to  the  rule  of  law 
mk  the  subject.  On  the  otiier  hand,  the  plaintiif  is  ody  entit- 
led to  one  satisfaotioot  and  the  damagea  foond  being  general^ 

*  See  Judge  Bniokeoridfe'ienqmfy  into  tbe  or^  of  new  triiU,  spfeodil. 
(a)  Boiler's  N.  P.  15.  .     (»}  S  Bv.  2790. 
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exemplaiy^  the  rtile>  in  estimating  the  damages,  ought  to  b^ 
-*  la  give  a  verdiot  against  all,  for  as  much  as  the  jury  think 
the  roost  eulpable  oiight  to  pay ;  and  not  for  the  aggregate,  of 
which  eaeh  ought  to  pay  according  to  the  different  degrees 
of  guilt.  Upon  the  whole,  the  court,  i^ier  much  reflection, 
haye  deemed  it  most  correct  to  consider  the  verdiet  as  one 
assessing  s&Ycral  damages.  To  construe  it  as  a  general  ver- 
dict for  five  hundred  dollars,  would  be  bearing  harder  against 
the  actual  intention  of  the  jury  than  the  law  will  warranto — 
The  judgment,  however,  need  not  be  overruled  for  this  rea- 
son, as  it  may  be  entered  At  mdiorilms  daiimts. 

In  givuig  a  decision  upon  the  second  head,  it  wiU  be  useful 
to  advert  to  some  of  the  properties  belonging  to  these  sort  of 

antions. 

In  trespass,  the  cause  of  action  is  joint  and  several ;  the 
plaintiff  may  sne  all,  or  a  less  number  jointly,  or  eaeh  sepa- 
isately  ;  and  some  maybe  found  guilty  and  others  acquitted; 
there  may  be  several  recoveries,  but  only  one  satisfaction  if^J 
wdy  wheve  the  action  is  against  many,  the  plaintiff  can  elect 

(c)  In  the  case  of  Duiuie  against  Mierkin,  wluch  was  an  action  of  trespass, 
ifftsault  and  battery^  a  verdict  was  obtained  for  six  lundred  dolUrs  dams^pM  « 
tiiere  bad  been  aiplea<tf  "former  recovery  for  the  same  trespass,  by  the 
'*'same  plaintifTy  against  Dunfap;  anew  trial  was  granted  by  Yeates  and 
Smithy  justiceSs  the  chiefjusttce^Tilghm^n,  not  sitlin|^,  having  been  concern- 
ed in  the  cause,  while  at  the  bar.  Bkackbnuidk,  justice,  who  dissented, 
gave  the  fbUowhtg  opiaten.  BaromTaa. 

ft 

Diune  againtt  Mierkio  ;  tretpats,  attault  and  battery  ;  plea,  recorery  fbr  tbe  fasMtrMpmst 
•»  a«  Mrton  by  dw.tanM  pbUatUTagaiaat  noalap :    vcf^ict  abc  haodned  dallart:  -  ~ 
tign  tog  a  Bcw  triak 


Thft'telattf  tl«  case  were,  that  a  trespau  ofatsaaU  and  battery  oa  the  plaintiff,  bad 
been  Committed  by  a  number  of  persons,  of  which  Danlap  was  one*  and  a  Tcrdict  had 
paved  acaiaat  kh*  for  dtiee  hnodred  dollars,  and Jadgia^t  and  csceotion  followed  s  aad 
n»w,  a  setond  aetion  brought  to  thr  same  term,  and  for  an  assault  and  battery,  opon  the 
MMie  occniQ(i,-«v  iatheaoiarse  of  the  same  affrair,  agalait  MierkUit  hi  which  t%i«  vctdica 
lud  been  gWen.  llie  question  U,  whether  the  last  verdict  is  against  evidence ;  for  ddix 
can  be  the  only  question,  nothingj^eing  said  with  fvgaffd  to  the  quanhim  ^f  $h§  datmnim, 
j^  ig  ehe  plaa  of  the  deba^aat*  ^bat  satisfaciion  has  beea  had  hefoie^  aad  no  damagee 
CMight  to  be  Kcovered.  I  have  said,  that  the  only  question  can  be,  whether  the  verdict  la  tlie 
i«M  dl  .1iiMitia.lt  ^nb|ss  vwkiffitt^  h  be|ng  a  inera  matter  of  €act  submitted  i»  the  Joly, 
whether  <he  tr/Mpass  was  the  tame  in  both  eases.  But  the  inference  of  faet  from  the 
evhieneet  and  the  coachuitoaaf  law  Droakthe  f aoK,  are  bath  iMloded  ta  the  geacval  ««•• 
il^^  ad  If  thainry  hava  erred  in  either  of  these>  I  would  call  it  a  verdict  against  evi- 
dcnce;  neverthelaaa.  It  can  be  bur  hi  the  condosloo  of  tb«  law  from  the  fact  la  chttcr~ 
that  ijiernran  ba  aof  dUBcafey.  Ver,  that  the  assaalta  aad  haneriet  committed  by 
eereral  dellbndaots,  were  on  the  same  occarion,  and  in  the  course  of  the  aami 
vrinh^ooaotfedi  «u  as  I  tslie  li,  wttt  iwt  be  disgated  k  aov  necdbd  it  he;  fcr  Ols  in. 
feience  «f  the  &ct  from  the  evidence,  is  incontrovertible.  But  being  on  the  same  occa- 
aioQ*  aad  in  the  coarse  of  the  same  outrage,  must  It  follow  as  a  legal  coaclasloa  that  ic 
war  4ht  laiaa  trwpttt  f  I  wiHedmU  ihai,ia.the  ease  of  sereral  defandann,  where  t^ 
net  of  one  is  only  jbat  a^heipg^pBeteat^  aiding  and  a^ttlog,  it  bccoaus  a  tresRss*  ooir 
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to  levy  his  execution  on  any  on€^  or  the  defendants ;  and  the  1812. 

defendant  levied  upon,  eannot  eompel  the  others  to  make  cfl«i-  ^ 

tribution ;  and  also,  if^hcre  the  aetion  is  against  several,  and  agoin$t 


on  issue  joined,  some  are  found  guilty  of  the  joint  charge, 
and  damages  are  found,  and  others  come  in  and  confess  the 
action,  or  suffer  judgment  to  go  by  default,  they  are  liable 
for  the  damages  assessed  by  the  jury,  ivho  tried  the  issues.— 
(11  Co.  5, 6.)  .  And  although  a  writ  of  inquiry  is  awarded, 
none  need  issue.  In  the  "ease  before  us,  the  plaintiff  had  a 
right  to  declare  against  John  Snyder,  and  take  judgment  by 
definilt ;  and  this  might  have  been  done  before  or  after  tlie 
trial  of  the  issues,  joined  by  the  other  defendants.  Thus,  it 
is  readily  perceived,  how  very  different  these  kind  of  actions 
are  from  actions  upon  joint  contracts^ 

fiom  the  met,  vhieh  U  aided  afid  »beCt«d,  and  !•  in  law  the  Mine  act.  The  aiding  ami 
abetting  ia  canstructiwiy  a  treipats  ;  and  it  it  only  by  being  confidered  the  wuot  tret* 
fen«  that  it  can  be  atrespasi  at  all.  For  if  it  ii  conitrnetively  a  trespaae,  it  ia  by  reason 
of  biing  cenitroed  the  eame  act,  A  recoTery,  therefore*  in  one  ease,  nratt  be  a  bar  to  fe 
recovery  in  another.  Bat  where  tiMre  are  ntttamtiai  omd  ind»ptmimt  Mt»  ef  tevetal 
defendants*  in  the  coarse  of  the  same  oatrage*  OMSt  they  be  contldered  tlie  sane  aet  ?-• 
Ooabtlese  they  may  be  consideacd  ioint,  and  prosecsted  in  that  light,  and  the  law  is*  that 
ia  that  ease,  the  damages  caanet  be  severed  in  die  Mose  action.  «*  For  the'  trespase 
whtch  the  idaiatiffhas  asade  Joint,  cannot  be  seyered  by  the  jnry,  if  the  jury  find  thn 
Mta^asa  to  bo  done  all  at  one  and  the  same  time.  Bat  ifthe  jnry  Had  gnilty,  one  at  ono 
•imc,  and  the  i>ther  at  another  time;  tiien  several  dnaagee  may  be  assessed.*'  (Bal.  N* 
r.  Cites,  II,  Coke  «.)  Bat  if  the  pfaUniiff  does  not  deet  to  eeosider  the  trespass  joint, 
bat  eevora  in  his  aetion,  "where  is  the  law  or  the  reason  of  it,  that  hinders  the  recovery  tif 
sereral  damagea  £or  trespasses,  even  at  the  same  time  ;  that  ft,  soppoting  the  tereial 
beepoeses  cren  at  ths  $an»  pcint  of  timt,  I  say,  that  when  the  pleiotUTdoes  not  elect  to 
con^der  them  joint,  and  the  battery  coosUti  of  snbstantlal  and  hsdependeat  acta,  bo  nsay 
lerer  in  his  aetioo,  and  the  jury  in  the  damages.  If  blows  are  given  by  several  personr, 
at  the  tame  time,  say,  one  on  the  occipat,  another  on  the  tinolpvt  of  the  head,  does  It 
follow  that  Ke  mtiat  consider  these  as  the  tamo  trespass  ? 

Bat  the  nicety  and  diffiealty  of  the  case  Is,  that  If  evidcnee  of  both  blows  have  been 
olven  In  the  action  «gaiast  one,  is  It  not  a  presomption  of  the  law,  that-boch  havwbeon 
m  the  view  of  the  jury  in  estimating  the  damages,  and  diat  the  recovery  ooght-to  be 
eonaldered  aa  for  both  ?  It  is  aad  ought  to  be  a^presnmptiOB  of  law,  for  Itia  the  pre* 
f  amptlon  of  reason  aad  comnioo  sense  ;  bnt  that  presampticn  may  be  repelled :  howi 
Koi  probably  by  the  testimony  of  the  jary,  or  joroit,  aa  that  might  lead  to  incenveoi- 
oace  %  bnt  I  see  no  reaion  why  it  may  not  be  by  the  erri/cf  ofihi  jmry,  Tlwt  will  btt 
before  the  jnry  in  the  sosondaction ;  or  aetion  against  a  defendant  hi-  a  iidwufueut  ease  ; 
for  it  mast  be  given  in  evidence  to  support  the^sa  in  bar  t  nnd  It  will 'at  the  same  time 
afibrd  evidence  of  the  proportioa  of  the  damages  to  a  port  ion  or  the  whole  of  the  treA* 
pais.  It  cannot  well  be  bot  that  in  the  coarse  of  the  evidence,  the  trsspam  commltled 
by  ooe,  at  the  sane  time  with  that  of  another,  both  will  he  in  evidenee  s  nay,  iemay  bi^ 
proper  that  they  shoald  be  in  evidence,  and  both  spoken  of  as  ciicnmstanees  of  aggmv». 
vation  to  each  other  §  as,  for  instance,  in  an  action  agabsst  A,  ferwttroheon  the  occipafe^ 
it  may  be  shown,  and  enlarged  upon  as  a  circnaMtance  of  aggMvadon,  that  it  was<whlIo 
the  plaiatiffwas  assanltcd  and  beaten  by  B^fon  die aineipot,  that  A  came«p  behiad  Mr 
back  and  struck  him  on  the  head.  Thu  may  savour  of  refinement ;  bat  tc  if  necessary 
to  aaalise  a  priaciplethat  it  may  be  anderttoed. 

It  may  be^  (hat  aa  advocate  may  ealafge  npen  the  eeaoomltant  treepats,  and  presfe) 
a  ioio  the  account  to  a  greater  extent,  dum  at  a  eireamseance  under  which  the  battery 
was  Gonmitted,  which  makee  the  groood  of  the  aetion ;  and- this  may  have  been  aetajklly 
the  case  in  that  of  Doane against  Danfep ;  but  it  does  neC  necetaarily  feHow,  dn«  tbojory 
tQol^it  ihto  view  to  that  extent  >  aad  eompailtig  the  ^K^rag^s  with  the  cvid^aca  i^  dUc 
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1812*  Several  Mses  have  been  reacU  to  prove  that  the  judgmeat 

'-'  ought  to  be  arrested ;  but  it  is  unnecessary  to  say  any  thing  as 
againii      to  their  general  applioation,  the  present  case  being  quite  dis- 
HvifTBB*     tinguished  from  thenit  by  an  agreement  signed  by  the  party 
who  omitted  to  join  issue.    Here,  John  Snyder»  after  the  mo- 
tions in  arrest  of  judgmeat  and  for  a  new  trial»  has  signed  a 
paper»  which  is  filed  on  reeord,  stating^  that  he  has  no  inten- 
tion of  continuing  the  suit ;   that  he  lias  no  wish  for  a  new 
trial ;  and  that  he  is  ready  to  pay  the  costs  and  damages.  Af^ 
ter  thisy  the  court  would  look  for  an  express  decision^  to  shew 
that  Hunter  had  such  a  distinct  interest  in  this  particular^  as 
to  be  able,  alonct  to  take  advantage  of  it.    Snyder  has  waved 
r  taking  any  advantage  of  the  mistrial^  which  happened  only  as 

ca«e«  it  mast  be  manifest,  that  they  dtd  not ;  and  where  the  eenrt  are  called  npon  to  taks 
the  place  of  the  ivty,  and  to  judge  of  the  inference  ef  fact,  and  the  It^al  coocloaion  eai- 
hracedby  ihe  seneral  vefdict,  they  arefoitifiod  In  looking  at  the  damagea  and  caiuf«rinf: 
them  with  the  evidence  in  both  caaet.    I  tat  on  the  trial  of  Ouane  againac  Donlap.  anA 
there  being  actiona  againac  several  defendants,  I  had  no  idea  that  the  jtvy  wene  to  take 
into  view  the  whole  trespaaa  on  that  oecMton ;  nor  did  the  charge  of  the  deciding  lodge* 
at  I  nnderstood  it,  look  to  that  extent.    From  the  damages  given,  I  could  not  think  t^c 
the  jury  had  this  In  view.    So  thatunlem  a  general  incoovenienee  would  follow*  I  do  not 
aec  why  the  jury*  under  the  evidence  in  thit  action,  are  not  at  liberty  to  go  farther 
against  anodier  defendant.    For,  unless  a  general  inconvenienee  would  follow,  the  parti- 
cular hardships  ought  not  to  be  incurred  of  one  person  being  made  liable  for  a  trespasa 
committed  by  several ;  and  the  whole  danwget  be  made  to  fall  npon,  perhaps*  the  least 
culpable.    The  person  aiding  and  abetting  would  eacape,  unless  a  cnutrwethM  treapass  waa 
admittedf  and  accessaries  considered  principals }  and  multiplieity  of  snin  would  be  anevi* 
table,  unless  the  plaintiff  could  prosecute  a  joint  action ;  and  where  the  nctioa  ia  joints 
the  law  is  settled^  and  it  is  to  bepresumed,  on  good  reason*  probably  because  the  coses  are 
Joint*  diat  the  damages  cannot  be  severed ;  but  where  sevual  aatkms  are  brought,  I  fiaA 
fio  decision  ia  the  way  of  a  recovery  against  each  In  damages  pr9  rata  of  the  trespaaa. 
The  latest  authority  on  this  point  is  4th  Eip.  N.  P.  iftS.     **  Thii  was  an  action  of  ns> 
aault  against  two.     On  the  part  of  one,  the  assault  was  proved  to  have  been  committed 
with  more  violenee*  and  attended  with  more  cnreumstances  of  aggravatioo,  than  «m  that 
of  the  other*      Lonl  Ellenbocough*  in  summing  up  the  evidence  to  the  jury*  told  thank 
they  could  not  sever  the  damages*  and  give  more  against  one  defendant  than  against  the 
odier  t  but  that  they  should  therefore  take  It  as  their  rule  in  estimating  the  damages*  t» 
give  their  verdict  against  bodu  to  the  amount  to  which  they  thought  the  most  culpable  oC 
the  ddisadants  ought  to  pay*'*    Thif  is  the  doctrhae  of  the  pteceding  cases  *•  that  of  U. 
Co.  particularly*  which  was  the  case  of  a  joint  aetiea  against  several*  and  It  is  to  be 
remarked  that  except  as  totooe*  the  trespass  in  that  case  would  seem  to  be  cMi#nic|lv#.— 
For  thoMi^  aays  the  reporter*  they  were  parties*  yet  that  of  one  waa  the  bmmc  tnalirtons 
and  eruel,  and  it  *uas  hi*  hand  that  gav$  tk»  *vmai4t.    But  in  that  ease*  at  we  have  alrea- 
dy said*  die  law  is  laid  down  that  even  in  a  joiat  action  against  several*  where  the  writ 
•nd  declaration  are  joint*  that  the  jury  may  find  one  of  the  several  defendants  guilty  at 
•ne  time  and  one  at  another*  which  proves  that  it  is  isfk  to  the  jury  to  say,  whether  the 
crespaat  is  the  same,  of  which  each  has  been  guilty :  and  where  the  jury  in  the  case  befor* 
ns,  where  the  netion  Is  not  joint  bot/evered,  and  where  the  pleadings  have  gone  directly 
to  the  point*  and  the  Issue  has  been,  whether  the  trespass  has  becskthe  same  with  that  for. 
which  n  recovery  has  been  had  in  another  case*  shall  the  court  undertake  to  tay*  that  the 
eonclualon  drawn  was  against  evidence ;  that  it  must  result  as  a  legal  eoosesueece,  that 
as  the  trespass  has  been  committed  by  the  same  party,  and  oo  the  same  occasion*  they 
mast  be  considered  to  be  the  same.  I  cannot  do  it*  where  it  weuldhe  manifiettly  against  the 
truth  and  justice  of  the  case,  and  where  ,in  fkct*  I  cannot  but  know*  that  the  verdict  given 
ia  the  former  case  of  Duane  against  Dnnlap*  was  not  uieMt  to  comprehend  mvre  than  th4^ 
d«maget  prcpettioacd  to  the  tretput  by  the  particolac  defendant. 
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te  himself.    Wen  the  court  to  arrest  the  jadgoiMtf  wider      tH% 
the  eireumstances  of  this  ease^  they  would  stand  unsupported  -  ~ 

by  any  authority ,  and  the  reason  and  justiee  of  the  ease^  are  ag^vug 
olearly  on  the  other  side.  Besides,  it  is  an  invariable  rule^  Hto»Taa» 
with  regard  to  arrest  of  judgment  upon  matter  of  law,  that 
whaterer  is  alleged  in  arrest  of  judgment,  must  be  such  mat* 
ter,  as  would,  upon  demurrer,  haye  been  sufficient  to  oyertum 
the  action  or  plea ;  and  it  is  inconceiyable  to  the  court,  how 
Hunter  could  haye  demurred  successfully,  because  Snydei^ 
had  not  appeared  and  plead. 

As  to  Snyder,  the  court  will  consider  of  the  propriety  of  ' 
entering  judgment  against  him,  by  yirtue  of  his  agreement^ 
if  (he  plaintiff  chooses  to  bring  that  question  distinctly  before 

If  even  on  the  trial,  it  liadbe«n  laid  down  in  the  chafgn  to  the  jnry,  that  the  treipai» 
of  the  aasutantt  in  thii  case  mast  be  considered  single,  and  that  the  whole  danugea 
Most  he  assessed  against  the  one,  in  whose  case  the  jory  wen  sworn,  I  should  ha^e  thooght 
the  charge  erroneons  in  point  of  law  ;  Imt  where  no  snch  charge  was  given  ;  batyfrom  any 
thing  that  was  hinted,  lo  the  contvary,  the  jury  were  left  to  eonsider  the  tres|»ass  of  a 
puticolar  defendant,  to  say  now  that  the  jury  hare  erred  in  not  considering  the  whole  ae 
aeeamolating  npon  one,  most  be  stiJl  more  evidently  so.  I  take  notice  that  even  in  ait 
action  for  a  malicioos  prosecution,  against  two,  it  has  been  mled  diflerently  by  tKffereat 
judges,  as  to  severing  the  damages,  even  in  a  joint  action.  [8tr.  70  and  910.]  Andyec 
ia  its  nature,  a  malidoos  prosecotion,  though  consisting  of  difierrat  acts,  by  dUTerent  per. 
sons,  can  be  brought  to  bear 'upon  the  person  injured  only  at  one  time  in  the  legal  eonse- 
fucoee,  and  there  may  be  less  reason,  why  the  damages  should  not  be  severed ;  nererthe- 
less,  1  wonid  incline  with  chief  justice  King,  to  sever  the  damages,  and  the  justiee  of  it 
atruek  me  much  in  a  late  ease.  Lion  against  Fox  and  others.  But  even  in  the  case  of  ft 
salicioos  prosecution,  where  the  actions  are  severed,  I  know  of  no  decisioa  that  precludes 
a  several  recovery.  On  indictments  for  misdemeanors,  lines  are  laid  proportionate  to  tha 
aggravation  of  the  acts  of  individuals*  and  why  not  damages  recoverable  in  the  same  propor- 
tion, at  the  suit  of  the  party  ?  Doubtless,  there  can  be  but  one  satis&ctioa,  and  a  reeove- 
ry  against  one,  may  be  supposed  to  be  for  the  whole  injury.  But  why  shall  not  that  b« 
matter  of  fact,  to  be  considered  by  the  jury,  from  a  comparison  of  the  ciieumstanccs  of  tho 
eve.  with  what  has  been  recovered  ?  Equality  b  equity,  and  I  am  for  letting  every  tub 
rest  upon  its  own  bottom,  and  saddling  ao  man  with  more  than  his  own  transgressions;  and 
as  fisr  as  practicable,  I  would  restrain  responsiinlity  to  the  act  of  every  man  for  himself.— 
The  establishing  a  principle  of  law,  unfavorable  to  this,  I  do  not  like ;  that  a  plaintiffshaU 
not  take  his  damages,  or  a  jury  be  allowed  to  give  them  according  to  the  injury  sustained 
from  diilerent  persons,  though  happening  In  the  same  afiray  ;  yet  this  is  the  consequeoiv 
of  hitidering  the  jury,  where  the  action  is  joint,  to  give  several  damages;  or  that  if  they 
do,  the  plaintiffshall  uke  out  execution  against  one  only  ;  or  that  if  he  brings  sacral  ac- 
tioas,  a  recovery  against  one  shall  be  considered  as  a  bar  to  the  others.  In  trespasses,  da* 
anage*  are  compensatory,  and  exemplary.  Where  the  damages,  ia  the  nature  of  the  caaa^ 
ought  to  be  compensatory  only,  as  in  case  of  a  mistake  of  right,  or  where  it  is  involunta- 
ry, even  where  several  are  concerned,  a  compensation  from  one,  ought  to  serve  for  all ; 
bat  as  to  what  u  txemptary  that  must  depend  upon  the  aggravation  of  the  pirticulaveoB- 
ilBct  of  Individuals.  This  is  laid  down,  in  the  case  of  a  libel,  by  lord  Eldon.  [s  Bos.  and 
Pul.  71.]  **  The  person,  who  disperses  the  libel,  as  a  mere  agent,  and  the  principal  him- 
self, ought  to  solTer  in  very  different  degrees;  because  the  former  is  comvaiatively  iono- 
cent."  But  if  both  are  sued  together,  and  the  damages  cannot  be  severed ;  or,  if  recovery 
against  one  is  pleadable  in  bar,  to  an  action  by  the  other,  this  (Ulierence  in  the  grade  of 
the  oiTences  cannot  be  taken  into  view.  The  principle,  which  governs  this  questioa,  v«Bt 
be*  drawn  from  the  common  law,  which  is  a  system  of  reason ;  and  if  the  application  of  the 
principle  is  tevted  by  reason,  on  thegroand  of  general  convenieacty  public  poliev,  or  iydt- 
vidsal  justice,  1  see  nothing  against  i». 
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MM 


Bhultx 


U9«    Jodgmentf  kowerer,  eaa  be  taken  agatett  kirn  hj  da* 
Ikaltf  if  tkere  kaa  been  bo  legal  appearance. 

At  present*  tbe  eaurt  direet  judf^ent  to  be  entered  against 
Hunter  andltonddson  for  four  hwvdred  dollars^  with  oosts  of 
init^ftt* 


CASES 


IK  THE 


S>if^txitt  Court 


TOR  THE 


CITT  AND  COUNTY  OF  PHILADELPHIA. 


1813. 
Fbakkpobd  v.  Phuxbh.  5  January. 


A  Capias  was  issued  to  September  Term  1812^  to  whieh  ^fo?^i^bU 
the  Sheriff  returned  Cepi  Corpus  and  Bail  Bond.     ^      ^^^?^^7^^ 

The  16th  of  September  1812^  the  plaintiff  entered  a  rule  cause,  u  no 
of  reference  under  the  arbitration  act.  SpecuT  Ml- 

The  10th  of  October  1819^  the  report  of  the  arbitrators  _ 
was  filed  in  the  office. 

Hie  Bail  Bond  was  sued  to  December  1812. 

On  motion  a  rule  vas  granted  to  shew  cause  why  the  pro- 
ceedings on  the  Bail  Bond  suit  should  not  be  staid,  on  the 
ground  that  the  special  bail  had  been  wared  by  the  rule  of 
reference. 

JHereditlh  in  support  of  the  rule^  contended,  that  the  ap- 
pearance had  been  accepted  by  the  rule  for  arbitration.  In 
England,  there  are  mai^y  acts  of  a  plaintiff,  which  are  consi- 
dered as  a  wayer  of  bail,  and  entering  into  an  arbitration  is 
among  the  number,  faj 

(a)  Tidd'f  Prtc.  Lon.  Ed.  993^ 

Vox.  n.  No.  II.  B 


\ 
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ISiS*  The  fermof  the  reeognizance,  said  he,  is  a  strongf  if  not 

— ""'~"~'~*  coiiclusiTe,  arGHiment  in  favor  of  the  proposition ;  the  terms 

a^airut      ATO  pro9peetwe9  and  not  retrospective ;  ^<  that  if  the  defendant 
rmx.i.BB.     4t  ^jyjji  jg  condemned,  &e/'  in  this  case  the  defendant  has  al- 
ready been  condemned* 

McKean  Contra,  argued,  that  the  special  bail  iras  not 
vayed  :  the  question,  he  contended,  was  to  be  decided  upon 
the  arbitration  act  of  Pennsylrania,  and  the  decisions  of  our 
Courts  ;  and  not  upon  the  practice  of  the  Courts  at  Westmins* 
ter.  It  had  been  held,  that  the  act  authorized  a  rule  of  refe- 
renee  to  be  entered  immediately  upon  the  writ  being  issued^ 
the  arrest,  the  execution  of  the  Bail  Bond  and  the  perfecting 
of  baU  above  were  acts  that  naturally  succeeded.  It  was  truey 
that  it  represented  a  course  that  was  novel  in  judicial  pro- 
eeedings  and  which  bore  an  apparent  contradiction  to  the 
terms  of  the  recognisance,  but  the  answer  to  this  tfbjeetion 
was,  ita  lex  scripta  eat  A  contrary  decision  would  put  it  in 
the  power  of  a  defendant  to  avoid  an  arbitration  until  after  the 
time  limited  by  the  act  for  entering  the  rule* 

F«r  CuiiUH* 
I  Hemfhux,  President. 

The  Court  are  of  opinion,  that  the  proceedings  in  this 
case  do  not  amount  to  an  acceptance  of  the  defendants  appear- 
ance in  Court,  or  a  waver  of  Special  Bail.  Proceedings  un- 
der the  arbitration  law  of  1610  may  be  carried  on  without  any 
appearance  in  Court* '  The  objection  made  on  account  of  the 
form  of  the  recognizance  of  special  bail,  could  have  been  urg- 
ed with  equal  propriety  if  the  rule  of  reference  had  been  ta- 
ken out  by  the  defendant,  and  report  made  in  favour  of  the 
f laintiff,  yet^  in  such  a  case,  it  could  not  be  pretended,  with 
any  degree  of  fairness  or  reason,  that  the  necessity  of  putting 
IB  special  bail  would  thereby  be  affected. 

Again,  if  it  is  incumbent  on  the  plaintiff  to  compel  special 
haU  to  be  entered  before  he  can  take  a  rule  of  reference,  he 
would  often  be  deprived  of  the  oppprtunity  of  taking  out  a  rule 
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of  reference  at  all,  as  it  must  be  done  thirty  days  prerious       1813. 
to  the  third  term^  beyond  which  period  the  proceedings  on  the  " 
Bail  Bond  salt  might  be  delayed,  and  afterwards  stayed,  on     ^a/tiln^^^ 
the  payment  of  costs,  entering  special  Bail,  &e,  whieh  may     Puili^sk.  • 
be  done  before  the  plaintiff  has  lost  a  trial  ternu 

It  is  further  to  be  observed,  that  references,  under  this 
Act,  are  conqpulsory ;  and,  as  the  defendant  is  at  liberty  to 
take  out  a  rule  of  reference  at  any  time  after  the  action  is  en* 
tered  on  the  Docket,  it  is  but  reasonable,  that  the  advantage 
should  be  mutual,  and  without  prejudice. 


Let  the  rule  be  discharged. 


Rule  discha^d. 


Gashee  t.  Wisneb. 

In  this  ease  a  Capias  was  issued  on  the  morning  of  the  The  Court  re- 
first  day  of  the  Term,  and  the  defendant  was  arrested  on  the-|Jj?5e  Twrit 
same  day,  after  the  rising  of  the  Court.  which  was  is- 

A  rule  was  obtained  to  show  cause  why  the  writ  should  day^of  a\^m 
not  be  set  aside.  returnable  to 

The  Cou^  said  that  it  had  been  the  uniform  practice  to  quentV^rm 
sue  out  vrrits  of  Capias  on  the  morning  of  the  first  day  of  the  ^J^V^^^^ 
Term,  and  it  was  immaterial  whether  the  defendant  was  ar»  dant  had  been 
rested  before  or  after  the  Court  had  risen^  there  being  no  f rae-  S[^^^^^. 
tion  of  a  day.  fa  J  after  the 

Court  had  ris- 
en.   • 

The  rule  was  discharged. 

« 

(a)  Wils.  Rep;  S72.  Beat  against  lAng«toff.  %  Bur.  Sep.  Si».  Maud 
^^st  Barnard.  Prac.  Keg.  $5%.  Tidd's  Prac.  148. 
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ISIS  Thackaba  t.  Cvbben. 

January  8 


In  an  action  of     /\ 


•Under,  where  HL  «<^*^"  ^^  Slander. 

the  words  xhe  declaration  stated  the  PlaintiflTto  be  a  Mason  and 

were  not  ac-       ^.,-  ,  «^,  •..■-  »». 

tionable  in       J3rtcfeiat/ef  and  one  of  the  measurers  in  that  business.    Tiie 

^  ^t  w'l^reTaid  ***^*  ^^^^^  thBTgtd  tlie  defendant  with  saying  of  the'-plain- 
as  having  been  tiff  that  he  was  a  liar,  a  scoundrel  and  a  cheat ;  that  aU  the 
ml'^trade  or  measurers  (meaning  measurers  of  masons  and  bricklayer's 
caiUnsTf  the       work)  wcre  a  set  of  swindlers  and  the  plaintiff  was  a  rogue. 

-  to  allow  the  The  seeond  count  charged  the  same  words  to  have  been  said 
brlmcnd^d**  by  tlie  defendant  to  the  plaintiff.  By  reason  whereof  the 
after  the  jury    plaintiff  was  injured  in  his  trade^  &c.   Damages^  SiOOO. 

bSM^t^ring  the  ^^^^^  ^^^  j^^  ^^^^  svfotn  Hopklnson,  for  the  plaintiff^ 

trade  laid  in     moved,  ou  the  authority  of  the  Act  of  Assembly,  to  amend 
Uoli.    ^  "*      ^^^  declaration,  by  striking  out  the  words  «  mason  and  brick- 
layer/* wherever  they  occurred,  and  inserting  in  lieu  thereof 
<*  plasterer.** 

BrotonCf  eontraf  contended  that  the  Act  of  Assembly 
authorised  those  amendments  only  which  were  matters  of 
form,  and  the  one  proposed  was  of  a  substantial  nature  ;  the 
words  laid  wcre  not  actionable  in  themselves,  but  were  made 
so  when  spoken  of  the  plaintiff's  trade  and  calling  which  the 
counsel  wanted  now  to  alter. 

Hopkinson  in  reply  said,  that  though  the  words  were  not 
actionable  in  themselves,  they  were  so  when  applied  to  oiiif 
trade  or  calling  ;  the  altering,  therefore,  of  the  particular 
trade  was  mere  matter  of  form. 

But  BT  THE  COUBT, 

Il£MPHi£X,  PreridenU 

We  have  always  confined  the  operation  of  this  statute  to 

vel7  narrow  limits ;  in  one  case  we  refused  to  allow  a  deela* 

.    ration  to  be  amended  by  striking  out  the  word  endorser  and 

inserting  endorsee.    We  cannot  allow  the  amendment  in  this 

ease. 

Motion  refused. 


CASE 


IKTHB 


Court  of  iHuartet  ^esSions 


OF 


NOVEMBER  SESSIONS  1811 


CoMMomrsAXTH  ugama  Texteb.  isil. 


Tke  defeadaat,  Daniel  TexteP,  ^  iBdietcd  on  five  bills,  ^^„Xl«: 
f«p  stealing  hotsen  from  fite  different  fersons.  «u^  ^^^  ^^ 

Pleas «« not  GviUy:*  »     ,     .  i.  .       Vm  Attorney 

The  evidence  was  condusive  ae  to  the  defendant  being  Gener^H.^^., 
found  with  the  whole  of  the  horses  in  the  County  oj  BO-Ka,  ^^^  ^  ^^e 
bnt  thPOBgh  inadvertence  there  was  no  proof  except  upon  one  defo;d.nt^ 
of  the  indictments,  of  the  horses  having  been  ^^en  in  me  .umn«d  up, 
C(mnty  irf  Lancaster.    The  examination  being  finished  the  ^^^^J^er 
Attorney  General  was  caUed  upon  to  declare  "^XTZ^Li"^^ ^"^ 
evidence  was  closed,  that  the  prisoner's  counsel  might  aoaress  g^,f  ^(he 
the  Jury,  which  was  affirmatively  answered.  common- 

Hopkins  then  addressed  the  Jury  onr  behalf  of  the  pn- 
Boner  and  pointed  out  the  want  of  jurisdiction  both  in  Court  , 
and  Jury,  to  hear  or  convict  the  defendant  on  four  of  the 
charges. :  That  the  evidence  fuUy  estabUshed  another  juris- 
diction  competent  to  hear  and  determine  the  larcenies  charg- 
ed That  if  the  Jury  and  Court  here  convicted  and  sentenc- 
ed him  onthis  evidence,  he  would  be  liable  tomorrow  to  be  in- 
dieted,  tried,  convicted  and  sentenced  a  second  time,  for  the 
same  offences,  in  Berks  County,  without  the  possibility  of 


^s 


CASE  &c. 


1812. 


COMMON- 
WBALTK 

against 


prevention.  That  the  Jury  were  therefore  ealled  upon  m 
humane,  honest,  and  honorable  men,  to  aequit  the  defendant, 
not  only  on  the  ground  of  the  tocal  defeet  of  proof  to  eonvict 
him  on  four  of  the  charges,  but  also  on  the  ground  of  the  in- 
humanity and  unconstitutionality  of  making  it  possible  t# 
subject  this  unfortunate  man  to  a  second  jeopardy  for  the 
same  offence. 

After  Hopkins  had  concluded  the  prisoner's  defence  Jen- 
KiKs,  Deputy  Attorney  Cieneral,  proposed  to  call  the  wit- 
nesses again,  to  prove  that  the  horses  were  all  stolen  in  the 
County  of  Lancaster,  to  obviate  this  technical  difficulty  (as 
he  called  it)  in  the  way  of  most  pregnant  proof. 

This  attempt  Hopkins  most  strenuously  opposed  as  no- 
vel, highly  dangerous,  and  alarming,  and  contrary  to  the  set- 
tled practice  and  law  in  criminal  cases. 

Ths  Cov&t,  F&ANKLiir,  Presidmti 

After  argument,  declared  that  they  could  not  be  spectators 
of  the  Justice  of  the  Country  being  evaded  by  an  act  of  mere 
inattention  on  the  part  of  the  witnesses,  or  the  prosecution, 
and  they  would  therefore  allow  the  witnesses  to  be  re-exa- 
mined. This  was  accordingly  done,  and  the  defect  in  the 
testimony  conclusively  supplied,  on  which  the  defendant  was 
convicted  upon  all  the  charges  and  sentenced.* 


•  See  7  Jobns  2%,  $q6,  2  Hsle,  a96.         RsroRTss. 


CASE 


IN  THE 


Court  of  atuutttx  ^ttisiioM 


OF 

YORK  COUNTY, 

January  Semens,  ISifU 


CoMMOHVEAXTH  agoinrt  ECXSBT.  1812. 

THE  Defendant  was  indicted^  for  a  misdemeanor^  in  eat-    ad  indict- 
ting  and  deadening^  a  black  walnut-tree^  on  the  com-  j^eldemi^ 
non,  or  publie  ground,  adjoining  the  village  of  Hanover,  in  and  destroyini: 
this  county,  the  property  of  which  was  vested  in  certain  tms-  ^^btic 
tees,  for  the  use  of  the  inhabitants  of  said  town,  by  deed,  ground- 
from  the  original  owner  of  the  land. 

The  indictment  was  drawn  as  follows ; 

^<  January  Sessions,  MDCCCXII. 
**  York  County,  ss. 

<<  The  Grand  Inquest  for  the  County  of  York,  upon  their 
'^  oaths  and  affirmations  do  present,  that  Peter  Eckert,  late 
<<  of  the  county  aforesaid,  yeoman,  on  the  twenty-sixth  day  of 
^'  October,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
^'  dred  and  eleven,  with  force  and  arms,  &e«  at  the  county 
<<  aforesaid,  unlawfully  and  maliciously  did  deaden,  and  de- 
^f  stroy,  one  black  walnut-tree,  standing  on  public  ground, 
'^  adjoining  the  town  of  Hanover,  in  the  county  aforesaid, 
<«  then  and  there  growing  for  publie  use,  shade,  and  orna- 
'f  mcnt,  and  piyrtieularly  for  the  use  and  benefit  of  the  ii 
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1812.  <'  bit  ants5  of  the  town  of  Hanorer  aforesaid,  to  the  evil  ex- 
'<  ample  of  all  others  in  the  like  ease  offending,  and  against 
<<  the  peaee,  and  dignity  of  the  Comnoionwealth  of  Pennsyl- 


COMMON* 

irSAI.TH 

a^aifut       a  vania/' 

ECKSAT* 


Kelly  and  Cassat,  for  the  Commonwealth,  offered  a  wit- 
ness, who  was  an  inhabitant  of  the  town  of  Hanover,  to 
prove  that  the  tree  stood  on  the  public  ground,  which  was 
vested  in  eertain  trustees  for  the  use  of  all  the  inhabitants  of 
said  town. 

Bowie  for  the  defendant,  objected  to  the  witness,  on  the 
ground  of  his  interest,  being  an  inhabitant  of  the  town  of 
Hanover. 

The  Court  admitted  the  testimony  after  the  deed  was 
read. 

The  witness  proved  that  this  tree  was  useftd  as  a  shad^ 
tree,  on  public  occasions,  and  that  the  Defendant  cut  and 
deadened  it. 

For  the  Commonwealth,  it  was  contended  that  it  vraa  m 

maxim  in  the  law,  that  there  was  "ho  injury  without  a  re* 

medy ;  (a)  and  this  being  a  public  loss  and  injury,  nothing 

but  an  indictment  would  lie,  it  is  the  malicious  intent  that 

.  constitutes  the  crime. 

Every  act  of  a  public  evil  example,  and  against  goo4 
morals,  is  indictable  at  common  law.    {V) 

Bowie,  for  the  defendant.  It  is  a  rule  in  morality^  us 
well  as  in  charity,  to  apply  an  innocent  motive,  rather  than  m 
malicious  one,  to  have  actuated  the  defendant. 

A  crime  or  misdemeanor  indictable,  must  be  a  vioiattMi 
of  some  known  public  law.    (c) 

Act  of  assembly  against  taking  off  or  breaking  kneek- 


> 
1 


(«)  3  Bac.  Ab.  9a.  (b)  1  Ball.  Rep.  335. 

(r)  4  Bl.  Com.  5.  1  Haw.  P.  C.  366,  7.  sect.  1. 
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ers  OH  doorsy  spoats^  &e.  breaking  down  or  destroying  signs^       1812. 
&c.    (4)  — 

These  werfe  offences^  not  indietable  at  eommon  law>  and    ^^ltr* 
therefore  the  necessity  of  the  statute.  »j??"*i 

A  namber  of  eases  of  a  priyale  nature  are  not  indieta* 
Ue.    (e) 

Sneh  as  breaking  eloses»  &e.  (^f)  Cases  that  ap^y  to 
individuals,  or  to  a  parish,  are  not  indietaUe,  and  there  is  no 
diiferenee  in  this  ease^  from  that  of  six,  eight,  or  ten  tenants 
IB  eommon  of  a  property,  and  one  of  the  number  eutting  a 
tree,  an  indietment  could  not  be  supported  against  him  that 
did  the  act. 

Feb  CmuAM. 

Franklinf  President,  to  the  jury. 

The  defendant  is  chaq^ed  with  a  misdemeanor,  in  cut- 
tii^  and  deadening  a  Uaek  walnut  tree,  standing  on  public 
ground,  adjoining  the  town  of  Hanover,  which  groui|d  zp- 
pears  to  be  vested  by  deed,  in  certain  trustees,  for  the  use  and 
benefit  of  all  the  inhabitants  of  said  town.  This  tree  was 
kept  and  appropriated,  by  the  people  of  that  place,  for  shade^ 
and  ornament. 

The  doctrine  on  subjects  of  this  kind  is  woll  laid  down 
by  the  late  chief  justice  M^Eean.  (;)  Whatever  amounts  to 
a  public  wrong,  as  killing  a  horse,  poisoning  chickens,  and 
the  like,  is  the  subject  of  an  indictment  for  a  misdemeanor. 

Malice  forms  the  guilt  of  the  indictment.  Any  evil  de- 
sign, proceeding  from  a  depraved  or  wicked  heart. 

If  you  should  consider  the  tree  vras  useful,  for  public 
eonvenience,  ornament,  and  shade  (which  we  think  has  been 
fully  proved),  you  may  convict  the  defendant :  if  not,  acquit 

hiip« 

Terdict  Guilty. 


(rf)  Read  JAg,  7.  act  of  1772.  («)  a  Haw.  P.  C.  301. 

{/)  3  Burr.  iSgZ.  (jg)  1  l>all.  Rep.  335. 

Vol,.  II.  No.  2.  C 


sat  f^lMBiTBS: 

lgiS»  Oa  «I|f  9tl»  af  Jam»r79  %U$9  fiwk,  <ke  ^tfiiiiiwCs 

*«■  muhmU  filed  the  following  reasoni 'for  gruitiiig  a  new  trial : 
WEALTH*  Ift  Beoanse  it  was  not  proT«4»tliat  the  tree,  alleged  to 

Aro^Mtf      be  deadenedf  was  on  pubUe  grMnif  or  doToted  to  puUic  iiae. 
^"^^'  2d.  Bee^me  it  was  not  proted.  tbatthe  alledged  deaden- 

ing  of  the  tree  was  done  molteiotia^* 

3d.  Beeame  the  verdict  was  e^ntr^ry  (o  law  and  cyI- 

4^e<^ 

Be«M|]|  in  arreit  pf  jadgmi^Bt 
9eeause  tho  attegatioas  in  the  indictneiitf  are  hisaill^ 
^Irat  tq  9i9|pprt  1^  erugunal  charga^ 

The  Courts  on  m^ument,  oTermled  the  motion  for  a  newr 
trial,  and  that  in  arrest  of  judgment,  and  on  the  9th  Jannaiy^ 
iSlSf  sentenoed  the  defendant  to  pay  a  fine  of  ten  doUarSf  and 
thl^  eotts  of  iNToseeutioii. 


CASES 


y 

XH  THB 


i^aipdt'fii  Coutt 


QW  THE 


€ITT  OP  PHILADELPHIA. 


iVetfent— The  Recorder  Reed  and  Aldermen  Inskeep> 
j^eppele  and  Douglass. 

lilie  Oy£HSE£Bs  OT  THE  PooB  of  the  Townships  of  Oxford 

and  Lower  Dublin  Appellants  againgt  The  Guabbiahs      isil. 
op  THE  PooB  of  the  City  of  Philadelphia^  &e«  &e«  Ap- 
pellees. 

APPEAL  from  the  order  of  Removal  made  hy  Messrs*    An  tppcal 
Aldermen  Shoemaker  and  Baker,  2d  Deeember,  1812,  of^iemma  of 
remoying  Catherine  Delany  from  the  City  of  Philadelphia  to  «  Pf  u^  ^^ 
the  townships  of  Oxford  and  Lower  Dublin.  tence)  made  to 

The  order  of  removal  was  dated  the  ^  of  Deeember,  ^^  <?««»■?»• 

1812.  tteaaof  totbe 

The  pauper  was  delivered  to  the  matron  of  the  poor  ^^[Ji^StS? 
bouse  of  Oxford  and  Dublin,  &e.  on  the  8th  of  December,     ingdismisied 

The  notice  of  the  appeal  to  the  court  of  Quarter  Ses-  ^sMoni^f^Ls' 
sions  of  the  County  was  dated  the  7th  Jannavy,  1813.    The  ^?^|^  ^ 
appeal  was  filed  the  2d  March^  that  being  the  next  sessions  Mi^t  Court; 
of  that  court,  and  on  the  2^  it  was  dismissed,  because  the  ^y^^yy 
court  had  no  jurisdiction.   The  same  day  an  appeal  was  filed  dismUied  tbe 
in  the  Mayor's  Court.  2ft  wo 

not  lodged  to  the  next  tfuivn  ^fter  the  remwaL 


>> 
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1812.  Ewingf  6n  bebalf  of  the  appellees^  moved  to  dismiss  the 
*****  appeal,  because  it  waa^not  made  to  the  next  sessions,  &c. 

The  Overseers  -^  -^  * 

of  the  Poor  of  The  21  sect,  of  the  Poor  Law,  (a)  states,  **  That  if  any 

^f*o^f^'"^  <^  person  shall  think  him,  her,  or  themselves  aggrieved,  by 
Lower  DubliD,  **  Bittj  Order  of  i-emoval  made  by  any  of  the  said  Aldermen  or 
^^^^^^n^  *'  Justices)  such,  person  or  persons  may  aj^al  to  the  next 
The  Guardians  ^  Mayor's  Court  for  the  said  city,  or  to  thQ  next  court  of 
t))«  ctty  of '^  **  Quarter  Session^  of  the  peace  for  the  said  county  from 
Philadelphia,    tt  ii^hence  such  poor  pei*sons  shall  be  removed ;  which  said 

<*  court  shall  determine  the  same,  &c. 

The  Court. 

Reed,  Ueeoriers  gave  the  following  opinion. 

There  can  be  no  doubt  but  that  tlie  appeal  may  be  made 
to  the  next  Sessions  after  the  removal  of  tlie  pauper;  the 
party  appealing  is  not  confined  to  the  Sessions  after  the  dale 
of  the  otier ;  for  it  is  by  the  removal  that  the  party  is  ag- 
"  grieved.  If  it  were  otherwise,  an  appeal  might  in  all  eases 
be  pi*evented,  by  withholding  the  order  and  removal'  until 
after  the  first  session.  The  words  of  the  act  of  Assembly, 
the  reason  of  the  ease,  and  all  the  authorities  support  this 
eonstruciion.  On  the  present  occasion,  however,  this  cireum- 
stanoe  is  altogether  immaterial,  because  there  is  do  Session 
intervening  between  the  date  of  the  order  and  the  removal  of 
the  pauper. 

It  is  not  necessary  that  the  appeal  should  be  to  the  firsO 
day  of  the  Session.  There  is  no  rule  or  practice  of  the 
court  which  requires  that  it  should  be  either  to  the  first  or 
any  subsequent  day  of  the  Session,  and  why  the  period  of  the 
discharge  of  the  grand  jury  should  be  fixed  upon  as  the  limit 
I  know  not,  nor  can  I  discover  what  possible  connection  there 
is  between  the  grand  jury  and  the  hearing  on  an  appeal.  The 
act  of  Assembly  provides  that  the  party  aggrieved  may  appeal 
to  the  next  Session,    A  Session  or  Term  of  a  Court  is  alwrays 

(a)  Purdon450.  4  Smith  ed.  Laws  Penns.  50. 
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considered  a^  one  day^  and  i  should  mneh  donbt  whether  the       1812* 
eourt  could,  by  rule,  preven€  an  appeal  at  any  time  during  — — — — — 
the  Session*  An  oppeal  may  be  received  even  at  an  adjourned  of  the  Poor  of 
Session ;  «  but  if  no  Sessions  are  held  pursuant  to  the  ad-  ^i^^^T^'^*, 
<<  joumment,  the  original  Sessions  are  completed,  and  the  liower  Dublin, 
<<  justices  have  no  jurisdietiQu  to  entertain,  an  appeal  at  the  ^PP®^^^^ 
«<  ensuing  Session*"     There  can  be  no  kind  of  doubt  but  that  Tlie<>u«Tdiat)s 
this  appeal  was  entered  in  proper  time  in  the  court  of  Quar-  thc^cUyo?Ph1^ 
ter  Sessions*    The  order  of  removal  was  exeeuted  during  the  lftdelphia«  &c. 
sitting  of  the  December  session,  and  the  appeal  was  entered  to    ^^ 
Marehf  which  is  the  next  session;  but  as  that  eourt  had  no      * 
jurisdiction  (for  they  have  so  determined)  I  do  not  know  how 
we  ean  take  notice  of  any  thing  that  passed  there.'  There 
was  no  latches  in  lodging  the  "Appeal,  but  it  was  to  a  court 
which  had  no  authority  to  sustain  it,  and  we  must  therefore 
erasider  it  precisely  as  if  no  appeal  whatever  had  been  made. 

The  words  of  the  act  of  Assembly  are  very  strong,  that 
the  appeal  must  be  to  the  next  session ;  but,  to  use  the  words 
of  all  the  authorities,  that  must  be  the  next  possible  sessiimSf 
that  is,  the  session  to  which  the  party  can  by  poss3>ility  ap- 
peal after  he  is  aggrieved. 

What  is  then  the  present  ease  ? 

An  order  of  removal  is  made  (m  the  2d  of  Oeeember, 
and  remains  umq^pealed  from,  in  the  only  eourt  in  which  it 
aould^be  revised,  until  the  22d  of  March  ;  in  the  mean  time 
the  December  sessions,  which  is  the  next  sessions  of  the  pro- 
per court,  passes  by ;  ean  it  be  received  at  this  time  2  The 
reason  assigned  for  the  delay  is  the  mistake  of  eounsel,  very 
innocently  and  naturally  periiaps  made^  because  it  may  he 
doubtful  to  which  of  the  two  courts  the  ajq^al  ought  to  have 
been  made,  or  whether  both  had  not  a  jurisdiction ;  but  as  the 
court  of  Quarter  Sessions  have  determined  that  question,  we 
mast  consider  it  as  no  longer  doubtful.  All  the  authorities 
speak  in  strong  language  of  the  next  possible  sessions^  and  I 
find  no  ease  in  which  the  appeal  has  been  received  at  a  sub- 
sequent term,  when  it  could  by  possibility  have  been  made  be- 
fore.  Most  of  the  cases  referred  to  in  the  books  are,  where 
an  order  of  removal  has  been  made  some  time,  but  only  exe- 


ISlt.       euttd  a  v^i^r  ihort  iiine  betbre  the  sessions,  so  that  thii^  lifts 

" no  possibility  of  appealing  to  tliose  sessions.    As  Kspeeta 

of  the  Poc^^of  time,  there  eertainly  was  no  difficulty  in  this  ease.  The  order 
t^J»5"ship».  was  made  3d  Deeember,  and  the  court  did  not  meet  until  the 
t^:^b^.  19th  day  of  the  same  month,  and  the  parties  lire  idthin  ten 
AppeUants.  niles  of  oach  other,  and  no  aeeidental  or  natural  causes  pre- 
The  Guarduns  Vented,  such  as  those  mentioned  by  Mr.  Ross,  who  stated  the 
SbeeHy orphu  P^^^^'^  ^^ Bocks  eouttty^  where  the  court,  on  one  oeeasion, 
ladeiphia,  &c.  reociTCd  au  appeal  at  the  second  session,  because  a  quonm 
Appei  oes.       ^^  ^|^^  judges  did  not  attend  |  and  on  another  when,  by  the 

rising  of  the  waters  of  the  Neshaminy,  the  party  aggrieved 
could  ttot  reach  the  court  in  time.  The  mistake  in  this  case, 
altheugh  made  by  the  eouhsel,  must  be  considered  as  the  aet 
of  the  parly,  froih  the  consequences  of  which  we  art  sorry 
roe  eannoi  relieve  fttnfc.  We  therefore  reluctantly  dismiss  the 
appeal.  Suppose,  however  ipoprobable  it  may  be,  that  this 
appeal  had  been  made  to  the  Supreme  Court,  by  error  of  the 
eoun^el,  in  that  ea^  there  would  bate  been  no  latches  in  the 
party.  Would  thAt  be  a  ^ufBcient  excuse  $  would  it  erer  h«i% 
been  offered  aS  one  ?  How  can  we  distinguish  i 
Let  the  appeal  be  dismissed.  * 

AppeiU  dismissed. 


\ 
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IDtettict  Cotttt 

Crrr  4J^D  COUJTFF  of  PMILJUiELPBM. 

MABCH  TERM  1813. 

Retkolds  qui  tarn  agam$t  Smith.  ^g^3^. 

12  Janury. 
y  ail  Act  of  Assembly  of  PennsylTaniay  passed  the  «*th  ■■■■■■ 

of  December,  1774,  it  is  reeited  that,  whereas  the  ex-  ^^  ^  statute 
sortation  of  shad  and  herrlne  to  foreieD  markets  was  likely  p^^j  by  an 

.  .•m««*«»  <       m  ^'•^     r^x^    \  informer,  the 

to  become  a  considerable  branch  of  the  trade  of  the  (toen;  general  rale 
Brovince,  that  it  was  therefore  necessary  that  they  be  packed  ^^^'^^^^fj^^. 
and  salted  in  sound  and  merchantable  casks,  and  undergo  the  ged  to  be  done 
inspection  of  some  jndicions  person,  brfore  they  were  snjBTer-  ^J^'f  the 
ed  to  be  exported.    It  was  therefore  enacted,  that  shad  and  ?/^^^  •.  ^"^ 
lierring,  designed  for  exportation,  should  be  packed,  seeur-  sunces  are 
od,  inspected  and  branded  in  the  manner  therein  particularly  ^*^  **  ^^^ 

«et  forth.  in  the  statute 

The  6th  section  of  the  Act  contains  the  following  clause :  '^^^^  ^  '^^ 
f^Ifang  fersou  shaU  ship  off  any  auk  or  easko  of  shad  or 
•<  htrring,  not  tranied  wUh  the  proDineial  hrani^mark  as 
^\  affiTtsaiAf  every  person,  so  offenOtig,  shaUfoffeit  and  pay 
«<  the  sum  of  tea  shillings  for  eoery  cask  so  shipped. 

The  ilth  section  declares  that  the  fines,  forfeitures  and 
fenalties,  in  and  by  the  Act  set  and  appointed,  shall  be  paid 
€nie  half  to  the  informer  and  the  other  half  to  the  oTcrseers 
^  the  poor,  of  the  city,  township  or  place  where  the  oflfence 
^haU  be  committed. 


Smith. 
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V. 

^^^^'  This  suit  vas  brought  by  Benjamin  Reynolds  qui  tam'O. 

Rbynolds     ^*'"'*"*  J-  Smith,  fop  2 112,  for  shipping  off  an  J  exporting 
a^aiutt      B^  easks  of  herrings,  not  branded  Mrith  the  State  brand  mark  ; 
the  declaration  was  in  the  words  following. 

<*  William  J.  Smith,  the  younger,  late  of  the  County 
aforesaid,  was  summoned  to  answer  unto  Benjamin  Reynolds^ 
who  sues  as  well  for  himself  as  for  the  guardians  of  the  poor 
of  the  city  of  Philaflelphia*  the  district  of  Southwark  and 
township  of  the  Northern  Liberties,  for  the  use  and  benefit  of 
the  poor  of  the  said  city  and  districts  annexed  tiiereto,  in  a 
plea,  that  he  render  unto  them  the  sum  of  one  hundred  and 
twelve  dollars,  which  to  them  he  owes  and  unjustly  detains^ 
&c«    And  whereupon,  the  said  Benjamin  Reynolds,  by  Peter 
A.  Browne  and  John  Sergeant,  his  attornies,  eomplains  that 
the  said  William,  on  the  first  day  of  June,  Anno  Dominions 
thousand  eight  hundred  and  nine,  at  the  County  aforesaid^ 
did  ship  off  and  export  from  this  Commonwealth,  eighty  four 
easks  of  herrings,  which  had  not  been  submitted  to  the  view 
or  examination  of  the  officer  or  his  deputy,  by  law  for  that 
purpose  appointed,  nor  brsvpded  with  the  State  brand  nikark,' 
whereby  and  by  force  of  the  Acts  of  Assembly  of  Pennsylya- 
nia,  in  such  eases  made  and  provided,  the  said  William  hath 
forfeited  the  sum  of  forty  two  pounds,  equal  to  one  hundred 
and  twelve  dollars,  to  wit :  Ten  shillings  for  every  cask,  one 
half  thereof  to  the  said  Benjamin,  the  Informer  and  person 
who  sues  for  the  same,  and  the  other  half  to  the  overseers  of 
tlic  poor  of  the  city,  township,  or  place,  where  the  offence 
was  committed,  to  wit :    The  guardians  of  the  poor  of  the 
city  of  Philadelphia,  the  township  of  the  Northern  Liberties^ 
and  the  district  of  Southwark,  whereby  an  action  hath  ac- 
crued to  the  said  Benjamin,  who  sues  as  well  for  himself,  as 
for  the  said  guardians  of  the  poor,  of  the  city  of  Philadel- 
phia, the  township  of  the  Northern  Liberties  and  the  district 
of  Southwark,  to  demand  and  have  of  the  said  William  the 
said  forty  two  pounds,  and  therefor  he  brings  suit,  &;c« 
.  To  this  declaration  the  defendant  pleaded  nil  debU. 
The  Jury  gave  a  verdict  for  the  plaintiff  for  the  sum 
laid  in  the  declaration. 
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The  defendant  obtained  a  rule  to  shew  cause  why  tbe       iM»^ 
judgment  should  not  be  arrested  on  the  following  grounds  :       kbywolm' 

First.  That  the  Act  of  Assembly  is  not  recited  in  the       <^ain*i 
aeclaratioD.  ^*""- 

Secondly*  That  the  declaration  does  not  conclude 
«  against  the  form  uf  the  Act  of  Assembly,'^  or  allege  that 
the  oflenee  was  committed  against  any  Act  of  Assembly. 

Thirdly.  That  no  breach  is  assigned  in  the  declaration. 
'   Fourthly.  That  so  far  as  the  reference  is  made,  it  is 
stated  to  be  against  the  •Acta  of  Assembly,  whereas  there  is 
but  one  Act. 

It  was  argued  by  M'Kean  for  the  rule,  and  Browne  and 
Sergeant  against  it. 

P£B  ClTBJAM. 

HempMll,  President. 

Tliis  is  a  rule  to  show  cause  why  the  judgment  should 
not  be  arrested.    The  reasons  are  as  follows.    , 

First.  That  the  Act  of  Assembly  is  not  recited  in  the 
declaration. 

Secondly.  The  declaration  does  not  conclude  ^  against 
the  form  of  the  Act  of  Assembly,"  or  allege  that  the  offbnee 
was  committed  against  any  Act  of  Assembly. 

Thirdly,  No  breach  is  assigned  in  the  declaration* 

Fourthly.  So  far  as  the  reference  is  made,  it  is  stated  to 
be  against  the  Jiets  of  Assembly,  whereas  there  is  but  aiu 
Act. 

^  The  fourth  exception  is  not  supported  in  point  of  fact. 
TlieAet  of  the  twenty  fourth  of  Deoember,  one  thousand  se^ 
ven  hundred  and  se?enty  four,  inflicts  a  penalty  of  ten  shil- 
lings per  cask,  eaeh  containing  thirty  one  and  an  half  gallons ; 
but  the  Act  of  the  fifth  of  March,  one  thousand  seren  hun- 
dred and  eighty  seven,  alters  the  size  of  the  cask  to  twenty 
eight  gallons ;  of  eourse  the  penalty  given  by  the  first  aet  is 
forfeited  by  the  operation  nf  the  Aet  of  1787,  for  the  shipping 
^  of  a  less  quantity  tikan  that  mentioned  in  tko  aet  of  Me 
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1813.  thousand  seven  hundred  and  seventy  four.  The  action  is  foun- 
ded on  both  aets^  and  could  not  be  sustained  on  either,  sepa^ 
rately. 

The  otlier  exceptions  being  very  much  connected  vrith 
each  other  may  be  considered  under  one  general  view  of  the 
subject. 

In  an  action  for  a  statute  penalty  by  an  informer,  it  ap- 
pea,r8>  from  the  authorities,  that  the  general  rule  is  that  the 
iact  must  be  alledged  to  be  done  against  the  form  of  the  sta- 
tute or  statutes,  (as  the  case  may  be)  yet  it  rather  seems  to  be 
admitted,  that  if  such  circumstances  are  stated  as  bri^g  the 
case  within  the  statute,  it  will  be  sufficient*  It  is  essentially 
necessary  to  show,  in  some  manner^  that  the  offence  is  against 
tlte  statute.  Sucli  an  exception  to  the  general  rule,  we  thinks 
ought  to  be  supported:  It  is  founded  upon  the  most  reasona- 
ble principles  and  prevents  any  advantage  being  taken  merely 
on  account  of  informality. 

The  offence  in  this  case  is  described  in  the  third  and  sixth 
sections  of  the  act  of  one  thousand  seven  hundred  and  seventy 
four,  except  so  far  as  relates  to  the  alteratioR  of  the  size  of 
the  cask  by  the  subsequent  act. 

By  the  third  section  it  is  provided,  that  no  merchant  or 
person  whatsoever,  shall  lade  or  ship  any  shad  or  herring  for 
exportation  out  of  this  province,  before  he  shall  first  submit 
the  same  to  the  view  and  examination  of  the  officer,  or  his 
deputy,  appointed  by  the  directions  of  this  act,  who  shall 
search  the  same  &c.  The  last  part  of  the  sixth  section,  on 
which  the  action  is  principally  founded^  is  as  follows ;  <'  or  if 
**  any  person  shall  slup  off  any  cask  or  casks  of  shad  or  her- 
<'  ring,  not  branded  with  the  provincial  brand  mark  as  afore- 
*^  said,  every  such  ])erson  so  offending,  shall  forfeit  and  pay 
<<  the  sum  of  ten  shillings  for  every  such  cask  so  shipped.'* 

Since  the  revolution,  the  State-arms^have,  of  course,  beeit 
substituted  for  the  provincial  arms* 

The  declaration  recites,  <<  that  the  defendant,  tlie  first 
<<day  of  June,  A.  D.  one  tliousand  eight  hundred  and  nine# 
**  at  the  county  aforesaid,  did  ship  off  and  export  from  this- 
^'  Commonwealth  eighty  four  casks  ofherring,  which  had  not 
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<<  been  submitted  to  the  view  or  examination  of  the  officer  or      1813. 
<*  his  depaty,  1^  law  for  that  purpose  appointed,  not  branded— T" 
*<  with  the  State  brand-mark,  whereby,  and  by  force  of  the     mjmnet 
<«  Acts  of  Assembly  of  Pennsylvania,  in  such  cases  made  and     Smith. 
^^  j^ravided,  the  said  defendant  hath  forfeited  the  sum  of  for- 
'<  ty  two  ponnds,  equal  to  one  hundred  and  twelve  dollars,  to 
«  wit,  ten  diillings  for  every  cask,  one  half  tliereof  to  the  in- 
<<  former,  &c.  whereby  an  action  hatK  accrued,  Ace.  , 

The  forfeiture  of  the  sum  demanded  is  expressly  alle- 
ged to  be  by  force  of  the  Acts  of  Assembly,  in  such  cases 
made  and  provided ;  and  the  declaration  is  further  fortified 
by  the  conelusioti,  '<  whereby  an  action  hath  accrued  &;e." 
whieh  has  an  evident  relation  as  well  to  the  Acts  of  Assem- 
bly as  to  the  circumstances  set  forth. 

It  is  the  opinion  of  the  Court  that  the  circumstances 
stated  in  the  deelaration,  are  amply  sufficient  to  bring  the 
ease  witiiin  the  Acts  of  Assembly.  The  rule  must  be  dis- 
charged* 

Rule  discharged. 
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jRlpIey,  for  the  defendant,  moved  for  a  rule  on  the  plain-  27  April. 

tiff  to  show  his  cause  of  action,  and  why  the  defendant  should   _ 

not  be  discharged  on  common  Bail.  ceived  a  motion 

By  a  rule  of  the  Court  the  motion  should  have  been  ^f  *  "^^^  ***  - 

*^  show  cause  ot 

made  within  the  first  week  of  the  Term  ^  but  the  Court  re-  action  after  the 
laxed  the  rule  and  received  the  motion,  because  the  defendant  ^^fi^*!JJe^k 
hftd  been  eonfined  in  jail,  and  had  no  counsel,  until  after  the  of  the  tenn, 
expiration  of  the  first  week  of  the  term.  noL^Wourt^^ 

because  the  de- 
fendant bad 

iieen  confined  in  jail  And  bad  no  counsel  until  after  the  exptrationof  tbe  first  week  of  the 

tcm. 
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JUNE  TERM.  1813. 


i8i8«  GASftiovss  against  Voooss. 

On  the  trUi  of  fTPiHIS  vas  an  action  brought  by  Abraham  Garrigiies» 
hrou^t  JL    aganist  Jaeob  Vogdes»  to  recover  the  sum  of  BOO  d<d- 

'S^iwer^  lars^  with  interest^  being  the  amount  of  a  promissory^note^ 
promissory  dated  the  14th  daj  of  January  1807>  drawn  by  A.  >y.  &  "W. 
admitted  e^«  Hayman,  in  &vonr  of  said  Togdes,  and  by  him  indorsed^ 
«^nre  tendiDg  payable  90  days  after  date.  The  note  was  given  to  the  Hay- 
thenote  wm  mans  for  the  purpose  of  taking  up  a  note  of  the  same  amount, 
mdoned  for  previously  indorsed  by  Vogdes  for  their  aceommodation^  but 
dotion  of  the  whieh  they  neglected  to  take  upt  and  which  Togdes  was 
v^omu was  <>bKged  to  pay.  One  of  the  Hayraans,  without  the  previous 
fnudulently  knowledge  of  YogdeS)  passed  the  note  to  Seiby  Hjckmaa,  to 
S^l'snd  tiut*  ^^^^  be  was  indebted.  Hickman  failed,  and  his  assignee^* 
the  piAintiff  Duffield,  passed  the  note  to  Fricke^  to  whom  Bickmaa  waa 
SerftUofTfor^'  indebted  in  a  sum  less  than  the  amount  of  the  note.  In  ease 
the  note ;  and  Yogdes  paid  the  amount  of  the  note,  Fricke,  who  wa9  ae- 

the  jury  hav* 

ingtoand  in  quaioted  with  the  above  circumstances,  was  to  deduot  his 

dJfeSl^i!*^*  debt,  and  100  dollars  for  his  trouble.    Fricke,  a  short  time 

the  Court,  before  the  note  eame  to  maturity,  passed  it  to  the  plaiiitifr, 

JJjJJ^fiJ^  Garrigucs,  without  indorsement.    Ten  days  after  the  date  of 

Hed  with  the  the  note  Vogdes  caused  an  advertisement  to  be  inserted  tbreo 

nS  mniMa  times  in  two  daily  newspapers,  to  both  of  which  the  fijcm  to 
sewtrijti 
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vhieli  the  plaintiff  belonged  subseribed,  fonrarning  all  per-      1818. 
sons  from  reeeiving  the  note.    The  note  was^vithdrawn  from  ————— 
bank  and  protested  regularly,  but  Togdes,  who  was  perfectly      ajfein9t 
solTent,  was  not  sued  for  nearly  a  year  afterwards.  The  pre-     VecD«f. 
else  eireurastanees  under  which  Ghirrigues  received  the  note, 
did  not  appear,  he  was  the  creditor  of  Frieke  to  an  amount 
greater  than  the  note,  and  Fricke's  olerk  testified,  that  he 
understood,  that  tlie  note  was  given  on  account;  but  there 
were  no  entries  relative  thereto  in  the  books  of  Frieke ;  and 
Garrigues  did  not  produce  his  books,  though  requested  to  do 
so,  and  to  shew  the  consideration  he  gave  for  the  note.    The 
plaintiff's  counsel  objected  to  the  evidence  offered  at  the  trial 
by  the  counsel  for  the  defendant,  to  shew  the  want  of  consi- 
deration between  the  original  parties.    The  Court  admitted 
tihe  evidence.    The  Jury  having  found  a  verdict  in  favour  of 
the  defendant,  JUilnor  and  Bradford  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  g;ranted.    Three  reason^ 
were  filed. 

1st.  The  Court  erred  in  point  of  hiw,  in  admitting  the 
defendant  to  give  testimony  to  impeach  the  consideration  of 
the  note. ' 

ddly.  The  verdict  is  against  the  charge  of  the  Court  in 
point  of  law. 

Sdly.  The  verdict  is  against  the  weight  of  evidence. 

WaUaee,  for  the  defendant,  opposed  the  rule. 

JHUnor.  As  the  statute  of  .Anne  did  not  extend  to  Penn- 
sylvania, in  the  year  1715  (a)  onr  assembly  passed  a  q^eial 
act,  for  the  purpose  of  establishing  the  negotiabilitf  of  pro- 
missory notes,  by  making  them  assignable  by  indorsement, 
and  allowing  the  assignee  to  sue  in  his  own  name. 

The  Supreme  Court,  JUbKtan  chief  justice,  in  the  cmi- 
struction  of  this  aet,  decided,  that  the  assignee  of  a  promis- 
sory note,  took  it,  subject  to  all  equitable  considerations  to 
which  the  same  was  subject,  ia  the  hands  of  the  indorser,  the 
original  payee.    (V) 

(a)  Pordoa't  Abt.  L.  P.  33.    {b)  2  DaH.  Rep.  444.  M'Cullouffb  r.  Houston. 
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^813.  This  decision  had  a  tendencj  to  destroy  the  negotiability 

^  of  notes ;  the  eommercial  interests  of  the  city  and  county  of 

offohut      FniJadelphia  i^equired  a  remedy,  and  produced  the  aet  of  the 
VocDBs.     27th  q(  February  1797  (c)  called  «« the  defalcation  act,"  pre- 
scribing the  form  of  a  promissory  note  not  liable  to  set-oiff^ 
•  containing  the  words  <«  without  defalcation^^   or  "  without 
set-off.'' 

They  are  now  placed  in  PennsylTania,  on  the  same  foot- 
ing as  in  England ;  and  the  decisions  under  the  statute  of 
Anne,  therefore,  strictly  apply  here. 

The  first  determination  under  this  second  act  of  assem- 
bly, was  Humphries  v.  Blight's  assignees,    (d) 

The  facts  in  the  case  in  question,  as  they  appeared  on  the 
trial,  were^  that  the  Haymans  obtained  the  indorsement  of 
Jacob  Yogdes  to  their  note  in  his  favour,  dated  January  the 
l^ih,  1807,  at  90  days,  for  000  dollars,  for  the  purpose  of 
taking  up  another  note,  for  that  amount,  previously  indiffsed 
by  Yogdes  for  their  accommodation.  One  of  the  Haymans 
passed  the  note  to  Hiehman,  to  whom  he  was  indebted.  After 
it  came  into  his  possession  Hickman  was  called  upon  by  Yog- 
des, and  requested  to  give  up  the  note,  Yogdes  stating  the 
purpose  for  which  it  had  been  given.  Hickman  refused  to 
deliver  it  up,  alledging,  that  one  of  the  Haymans  was  indebted 
to  him.  Yogdes  immediately  advertised  it  to  prevent  its  ne- 
gotiation. It  came  into  the  possession  of  Hickman's  assignee^ 
who  passed  it  to  Fricke,  a  creditor  of  Hickman's,  who  re- 
ceived it  with  a  full  knowledge  of  the  facts.  Fricke  passed 
it  to  the  plaintiff,  to  whom  he  was  indebted  in  a  larger  sum  of 
money.  It  did  not  appear  that  the  plaintiff  was  informed  of 
these  circumstances.  The  note  became  due  and  was  regularly 
protested.  The  defendant  proved  that  the  firm  of  Garrigues 
and  Marshall  were  subscribers  to  the  newspapers  in  which 
the  advertisements  were  inserted  ^  but  it  appeared,  that  the 
note  did  not  come  into  the  plaintiff's  possession,  until  two 
months  after  the  advertisements  appeared. 


(c)  Purdon'a  Abt.  100.  (rf)  4  DaU,  Rep.  371. 
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The  plaintifT's  counsel  objected  to  the  eTidenee,  offered      1813. 

on  the  trial,  by  the  counsel  for  the  defendant,  tending  to  shew  ■""* 

the  want  of  con^fideration  between  the  original  parties;  the      a^ontt 
Court  admitted  the  evidence,  and  the  Jury  found  a  y^rdict  for     Vocdks. 
the  defendanU 

The  counsel  for  the  plaintiff  hare  obtained  a  rule  for  a 
new  trial,  which,  they  contend,  should  be  gnmted,  for  three 
reasons. 

1st.  That  the  Court  erred,  in  point  of  law,  in  admitting 
the  defehdant  to  give  testimony  to  impeach  the  consideration 
of  the  note. 

Neither  want  of  consideration,  nor  fraud  in  the  com- 
meneement,  nor  satisfaction,  unless  indorsed  on  the  note 
itself,  can  be  given  in  evidence  to  defeat  the  claim  of  the 
bolder  of  a  note  to  the  value  which  it  purports  to  convey,  (e) 

A  general  warning  in  a  gazette  is  not  sufficient ;  newspa- 
per notice  of  a  husband,  not  to  trust  his  wife,  is  not  a  suffi- 
cient prohibition,    if) 

The  evidence  was  illegal,  as  it  tended  to  influence  the 
jury,  and  had  its  effects  on  the  rights  of  CKarrigues,  who  ap- 
peared to  be  an  innocent  indorsee. 

As  the  Court  erred  in  admitting  the  evidence,  they  will 
relieve  the  plaintiff  by  a  new  trial,    (g) 

So  if  they  reject  evidence  which  ought  to  have  been  ad- 
mitted,   (h) 

Second  point. 

The  verdict  was  against  the  charge  of  the  Court,  in 
point  of  law. 

The  Court  cliarged  the  jury,  that  the  cirenmstance  of 
tlic  advertisements  being  in  the  newspapers,  was  not  suffi-- 
eient  to  induce  a  belief  that  the  plaintiff  had  notice. 

(e)  1  Gibb.  L.  E.  192. 194.  3  Bur.  Rep.  1516. 1526.  Grant  v.  Yaogfaan.  6 
Mass.  T.  Rep.  428.  Thurston  v.  M'Kown.  2  John.  T.  Rep.  50.  Russel  v.  BaU, 
Sec.  4  DalK  Rep.  370,  Z7l.  Humphries  v.  Blight's  AaBig^oees.  7  John  N.  Y.  Rep. 
361.  Brown  v.  Mott. 

(/)  1  B»c.  Abt.  488.  tit.  Baron  &  Feme>  letter  H*  See  al80»  4  John.  Rep. 
?5l.  364-  Livington  v.  Rodeevelt. 

O)  2  Bur.  Rep.  1216.  Edie  v.  East  India  Co. 

{h)  3  Mass.  Rep.  124.  Middlesex  Canal  Gorporatioa  v. M'Gregore. 
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1813.  No  otbe^  evidence  was  given  tq  induce  a  belief  that  Gar- 

■  rigues  had  any  notice  whatever. 

^*^agahut^*  The  Court  were  correct,  as  has  been  shown  by  author!- 

^  oGoxs.     tiesy  and  the  verdict^  being  clearly  against  their  ehargCf  ought 
not  to  stand. 
Third  Point 

The  verdict  was  against  evidence.  Hickman  was  cer^ 
tainly  an  innocent  indorsee  and  might  have  recovered ;  it  ap* 
pearedf  tb^t  he  knew  nothing  of  the  fraUd^  until  after  he  had 
reeeived  the  note,  and  therefore  he  was  not  to  be  affected*  (^m^ 
'  In  England,  it  has  been  decidedy  that  any  holder  may.  recover 
against  the  drawer  or  indorser»  if  he  give  a  valnable  eonside* 
ration,  fnj  In  this  country,  it  baa  been  held,  that  though 
there  be  eases,  in  which,  after  the  negotiation  of  a  promis* 
sory  note,  the  maker  will  be  let  into  proof  of  its  having  been, 
fraudulently  obtained,  yet  no  case  has  gone  so  far.^s  to  say, 
that  this  ean  be  done,  where  the  transfer  was  prior  to  tbe 
note  becoming  due.  foj 

WaUaee,  against  the  rule/ 

If  ever  real  and  substantial  justice  was  done  by  a  verdict, 
the  present  is  the  case.  Where  justice  lias,  been  done,  the 
Court  will  not  grant  a  new  trial,  although  the  verdict  shottld 
be  against  the  strict  letter  of  the  law« 

But  the  verdict  in  this  ease  is  in  strict  conformity  ,with 
law. 

In  every  point  of  view  the  case  is  very  hard,  as  respects 
the  defondaot ;  and  every  sentiment  and  feeling  is  in  his  favor. 
Under  these  eircumstances,  the  plaintiff  must  make  out  a  veiy 
strong  case  indeed,  before  tlie  Court  will  grant  him  a  new 
trial.  CvJ 


(i)  a  Bur.  rep.  Ill  6.  £^  v.  East  India  Co.  1  John.  Cases  af9.  ate.  Van 
Renselaer  y.  Dole.  Ibid  336,  Silva  v.  Low. 

(m)  4  John-  Rep.  %5\.  476.  Livingston  t.  Roosevelt. 

(n)  Kldd  on  Bills  Dob.  ed.  X79I.  X58,  x60. 

(0)  a  John.  Rep  50.  51.  Russel  v.  Ball. 
(p)  Bathurst  J.  •  Wilton  rep.  $06. 


\ 
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Vogdes  lent  the  first  note  to  Haymans  5   when  it  came       1818. 
to  maturity  he  lent  them  the  second  note  to  renew  the  first.     ' 
Haymans  frauduientljr  appropriated  the  second  note  to  a  pur-       agamgt 
pose  never  intended  by  Vogdes,  and  left  Vogdes  to  pay  the     Vogdm. 
first  note*    Yogdes  gave  immediate  notiee  in  two  newspapers. 
Afterwards,  hearing  that  the  note  was  in  the  hands  of  Hick« 
many  he  waited  on  him  ;  Hickman  said  Hayman  was  indebted 
to  him  and  he  would  hold  the  note.  One  of  the  Haymans  was 
Iliekman's  son-in-law  and  lived  in  his  house.     I K  ckman  did 
not  pretend  that  Hayman  had  paid  him  the  note  on  account 
of  his  debt.  He  was  in  possession  of  it  and  said  he  would  hold 
it.     Hickman  failed;    Duffield  was  appointed  his  assignee 
and  the  note  was  handed  over  to  him.    Hickman  was  indebt- 
ed to  Fricke,  to  whom  the  note  was  delivered,  under  an  agree-      /  ^ 
meat  that  provided  the  note  was  paid,  to  allow  him,  besides 
his  debt,  one  hundred  dollars  for  his  trouble.    There  was  no 
fraud  between  Hickman  and  Fricke:  the  latter  was  a  mere 
trustee.    In  what  manner  it  was  passed  to  Garrigues  does 
not  appear ;  there  is  no  satisfactory  evidence  on  the  subject. 
Fricke's  clerk  understood,  that  it  was  given  on  account  of  the 
debt,  but  there  were  no  entries  in  Fricke's  books ;  Garrigues 
was  not  debited,  nor  was  Fricke  credited,  with  the  note. 

Garrigues  did  not  produce  his  books,  though  he  was 
called  upon  to  do  so,  and  to  give  evidence  of  the  considera- 
tion given  for  the  first  note.  The  note  was  withdrawn  from 
bank^  and  not  sued  out  for  nearly  a  year. 

Under  these  circumstances  I  contend^ 

1st.  That  Garrigues  was  a  holder  without  consideration. 

2dly.  That  he  had  notice  or  a  knowledge  of  the  eircnm- 
stanees  under  which  the  note  was  obtained. 

An  indorsee,  without  consideration,  may  be  eflfected  with 
any  equity  or  objection  that  will  avail  between  the  original 
parties. 

What  was  the  consideration  that  passed  between  Fricke 
and  Garrigues  ?  Did  the  latter  pay  any  money,  deliver  any 
gbods^  or  forbear  any  suit?  Neither.  He  was  not  a  whit 
worse  after  non-payment  of  the  note^  than  before  he  took  it. 

Vol.  II.  No.  II.  E 
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181S.       There  was  no  consideration.    A  consideration  implies  «ome- 

; thing  actually  paid,  op  some  advantage  forborne. 

'  a^aimt  2dly.  As  to  the  notice.    There  is  always  a  difficulty  in 

Vocoj».  oases  like  the  present,  in  pi"Oving  actual  notice ;  but  it  is 
fully  proved  by  circumstances*  Fricke  owned  only  a  part  of 
the  note ;  it  is  not  probable  therefoi*e  that  he  passed  it  to 
Garrigues  without  informing  him  of  the  facts.  The  want 
of  the  entries  in  the  books;  the  withdrawing  of  the  note 
from  bank ;  the  tardiness  in  bringing  the  suit,  and  ibe  no- 
tices in  the  newspapers,  all  shew  that  Garrigues  was  conu* 
sant  of  the  facts,  and  if  so  he  bad  no  right  to  recover. 

•  « 

Bradford  for  the  plaintiff,  in  repl/!  It  will  always 
afford  consolation  to  a  Court,  granting  a  new  trial,  that  there 
will  be  a  review  of  the  case,  whei*e  justice  will  be  adminis* 
tered  between  the  parties.  It  is  not  so  where  the  court  hap- 
pen to  err  in  refusing  a  new  trial.  It  is  admitted  that  Yog- 
des  has  been  defrauded  out  of  the  note  in  question,  by  the 
Haymans,  but  the  sanctity  of  commercial  paper  forbids  that 
defence  in  this  case.  In  the  hands  of  Hickman  the  note  was 
with  a  bona  Jide  holder,  and  we  are  at  lilierty  to  protect  our* 
selves  under  him.  M^ith  i*espect  to  the  consideration  between 
Fricke  and  Garrigues,  there  was  a  farbearanee  of  the  latter, 
which  is  a  good  consideration.  It  matters  nothing  through 
how  many  fraudulent  hands  the  note  passed,  if  before  it  was 
due  it  came,  bona  Jids,  to  the  possession  of  the  plaintiC 
The  delay  in  bringing  suit  forms  no  objection ;  as  to  the 
newspaper  notice,  that  is  insufficient.  If  the  principles  eon« 
tended  for  by  the  defendant's  counsel  were  adopted  by  the 
Court,  then  no  one  could  recover  on  a  note,  unless  he  was  a 
reguJai*  merchant,  and  entered  it  in  his  books. 

Pbb  Cvbiam,  Hkmpiillx.  PresidenU 

Tliis  action  was  brought  by  the  indorsee  against  the  ori* 
ginal  indorser  of  a  promissory  note.  The  evidence  was  elear 
that  the  note  was  given  for  the  accommodation  of  the  maker, 
and  was  intended  to  renew  an  accommodation  note  that  had 
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been  previously  given.    The  maker,  however,  fraudulently       1815. 
omitted  to  take  up  the  first  note,  and  the  defendant  was  ■*". 
obliged  to  pay  it.    Tlie  second  note  was  afterwards  frandu-       agiuntt 
lentiy  put  into  eircolation,  without  the  knowledge  of  the  de*     VdcoBs. 
fendant.    Notice,  by  tho  defendant  was  given  to  the  plaintiffs 
of  the  fraud  that  had  been  practised  against  him,  alledging 
in  the  notlee  that  a  knowledge  thereof  had  been  eommuni* 
eated  to  the  plaintiffb  before  the  note  had  been  received  by 
them.    The  platntilTs  were  likewise  called  upon  to  prove^  at 
the  trial,  what  consideration  they  gave  for  the  note. 

The  light  in  which  the  Court  considered  this  case  at  the 
trials  is  in  some  degree  changed  by  the  decision  in  the  case  of 
Holmes  against  Karspcr.  (a)  By  that  decision,  if  the  de- 
fendant proves  that  the  note  indorsed  by  him  was  put  into 
eirealation  by  fraud  and  falsehood,  he  has  made  out  his  ease, 
and  has  done  enough  to  entitle  him  to  a  verdict,  unless  the 
plaintiff  dears  himself  of  suspicion,  and  shews  in  what  man- 
ner he  came  to  the  possession  of  the  note,  and  what  he  paid 
for  it. 

In  this  case  the  plaintiff*  says  that  they  gave  full  consi- 
deration for  the  note,  and  were  unacquainted  with  the  cir- 
eumstances  in  which  it  was  pnt  into  circulation.  They  also 
contend  that  they  were  at  liberty  to  protect  themselves  under 
SBekman^  a  prior  innocent  holder  of  the  note>  who  could 
have  recovered  on 'the  note,  and  who  had  a  right  to  part  with 
all  the  interest  he  had  in  it. 

This  position  at  present  does  not  appear  to  us  to  be  un- 
reasonable, or  irreconcilable  with  the  principles'  of  law  in 
other  cases ;  but  even  admitting  it  to  be  tenable,  it  was  ne- 
vertheless incumbent  on  the  plaintiffs,  upon  the  principle  laid 
down  in  Holmes  against  Karspcr,  to  shew  in  what  manner 
the  prior  holder  came  to  the  possession  of  the  note,  and  what 
he  gave  for  it ;  for  after  the  testimony  given  by  the  defend- 
ant, he  had  made  out  his  case,  and  the  plaintiffs  were  then 
bound  to  prove  any  thing  that  was  necessary  to  entitle  them 
to  reeover.    But  on  this  head  tliere  was  no  satisfiietory  evi- 

(a)  5  Bin.  Rep.  469. 
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181  a»      denee  to  shew  tliat  Hickman  was  an  innocent  holder  of  Uie^ 
"'  note*  or  how  he  came  to  tho  possession  of  the  note^  ojr  what 

against      he  paid  for  it. 

YocDss.  xhe  ground  on  '^bich  the  plaintiffs  principally  reiied»  at 

the  trials  was  that  of  their  coming  fairly  to  the  possession  of 
the  note  for  a  full  consideration*  The  defendant,  on  the 
other  hand^  insisted  that  there  were  facts  given  in  evidenee 
BUjffioient  for  the  jury  to  presnaie  a  fcnowledgCy  on  the  part  of 
the  plaintiffs,  of  the  circumstances  attei^diog  the  notCj  an4 
also  that  they  gave  nothing  for  it.  The  jury  muk,  however* 
have  formed  their  opinion  upon  the  first  part  of  the  defence. 
As  to  tliat,  the  evidenee  was,  that  the  defendant  had  inserted 
advertisenyients  in  two  of  the  daily  papers  of  this  city,  cau- 
tioning all  persons  against  taking  the  note,  which  were  con- 
tinued three  days  in  each  paper.  The  plaintiff's  firm  were 
subscribers  to  both  of  the  papers,  but  had  not  received  the 
note  until  near  two  months  after  the  appearance  of  the  ad« 
,  i(ertiseme^t8. 

It  appeared  that  Fricke,  the  immediate  prior  holder  of 
the  note,  and  who  passed  it  to  the  plaintiffs,  had  full  know- 
ledge of  all  the  circnmstances  attending  the  note;  he  was  to 
have  one  hundred  dollars  for  his  trouble  in  ooUecting  il^  to 
be  allowed  by  Hickman,  who  was  said  to  have  been  the  first 
kolder,  and  to  detain  a  debt  of  about  two  hundred  dollars* 
iprhieh  Hickman  owed  him.  Fricke  was  indebted  to  the  phun- 
tiffs,  and,  as  his  clerk  understood,  the  note  passed  to  tb^ 
plaintiffs  on  aeoount  of  that  debt.  Fricke  did  not  endorse 
iht  notCf  but  the  elerk  believed  that  there  was  a  proviso  that 
Fricke  should  be  accountable  to  the  plaintiffs,  if  it  was  not 
recovered.  There  was  no  evidence  that  any  danger  was  apr 
prchended  in  recovering  the  note  on  account  of  the  solvency 
of  the  defendant.  Fricke  kept  regular  books,  yet  the  plain- 
tiffs were  not  charged  in  the  books  with  the  note,  or  any  cre- 
dit on  account  of  the  transaction  given  to  Fricke ;  and  it  was 
admitted  that  there  was  no  entry  in  the  plaintiflr's  books  re- 
lating to  the  note,  or  any  discharge  of  Fricke's  debt.  Fricke 
was  stated  to  be  in  credit  at  the  time,  but  soon  after  failed. 
There  was  some  other  evidence^  but  of  less  importanee. 
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The  Court,  at  the  trial,  in  Substance  expressed  it  as  thrir      ISIS, 
opinien,  that  the  evidence  vas  too  weak  to  charge  the  plain- 
tfiSs  with  a  knowledge  of  the  circumstances  under  which  the      agamtt 
B0te  was  put  into  circulation.    The  jury,  however,  have    ^^^^*^' 
drawn  a  different  conclusion,  from  facts  and  ciieumstances 
peculiarly  within  their  province.    The  Court  will  never  he- 
sitate in  setting  aside  a  verdict  that  is  given  against  law  ;  but 
in  matters. o^ fact  the  Court  will  exercise  its  controuling 
power  over  verdicts  with  great  caution.    Although  not  satis- 
.  fied  with  the  verdict,  in  the  present  case^  the  Court  decline 
disturbing  it* 

The  rule  discharged. 


Btbkb  c^atfMrt  GoBDoir.     "*  ISiS. 

.  7th  June, 

TEDS  suit,  which  was  brought  by  Patrick  Byrne,  execu-    This  Court 
tor  of  John  6.  Kennedy,  deceased,  against  £lisha  aon'^in  tb^e 
Qordoo,  was  founded  on  a  special  agreement,  said  to  have  ^^®"]^  ^„ 
been  made  by  the  defendant  with  the  plaintiff's  testator,  to  bubbtavtz- 
allow  him  eight  hundred  dollars  per  annum  for  superintend-  !^^^^^' 
ing  a  Brewery,  and  teaching  the  defendant's  son  to  brew  malt  too  doiurs. 

The  ^firtUct  if 
"^OTS.  ^  Bometimesybut 


The  pleas  were  *^non  asswaifrit  and  payment;"  ti^ net *Umasf, ihe 
which  the  plaintiff  replied  ^<  non  solvit :"  whereupon  issue  C^n  the  mm  In 

was  ioioed.  cantrofoer^.  In 

The  juiy  gave  a  verdict  for  less  than  one  hundred  OoUpM/tLte- 

1^  pendBoi>the 

^*'*  demand  laid  in 

the  declan- 

On  motion  of  Sergeant  for  the  defendant,  a  rule  was  ^^'^  ^m^^' 
obtained  to  shew  cause  why  judgment  should  not  be  entered,  be  e^Uahed 

without  costs.  In  Bome  cases. 

the  Court  wiU 
.     •/»  jndge  from 

It  was  opposed  by  Hopkins  and  8.  Levy,  for  the  plaintiff*  the  circum- 
stances ap- 

pearini^  on  the 

The  question  arose  upon  the  proviso  to  the  first  seefion  trial. 
of  the  Aet  of  Assembly^  glTUig  jurisdietiw  to  the  District 


GOJLDON. 


273  CASES  IN  THE 

1813.  Court  for  the  City  and  County  of  Philadelphia,  the  words  of 
""""■"""""•  ivhich  are  as  folJows :  "  Provided  that  the  said  Court  shall 
a^aitut       *^  haye  no  jurisdiction,  either  originally  or  on  appeal,  except 

<<  where  the  sum  in  cantrovei'sy  shall  exceed  one  hundred 

*«  dollars/^  i 

Per  Curiam. 

Hemphixx,  Presidmt, 

A  rule  to  shew  cause  why  judgment  should  not  he  en- 
tered, without  costs,  has  been  entered  in  this  ease,  the  yer- 
diet  being  for  less  than  one  hundred  dollars. 

The  Act  of  the  30th  of  March,  1811,  which  established 
the  District  Court  for  the  City  and  County  of  Philadelphia, 
gives  jurisdiction  only  in  cases  where  the  imm  in  eatUroversg 
exceeds  one  hundred  dollars. 

A  question  relating  to  costs,  in  this  Court,  does  not  bear 
a  strict  analogy  to  a  question  of  costs  in  the  Common  Pkas^ 
or  formerly  in  the  Supreme  Court,  under  the  Act  of  the  25th' 
of  September,  17^86. 

In  the  One  Hundred  Dollar  Act  of  18M  is  the  following 
clause :  <<  That  if  any  person  shall  commenoe,  sue,  or  prose- 
^f  cute  any  suit  or  suits,  for  any  debt  or  debts,  demand  ^r 
<<  demands,  made  cognizable  as  aforesaid,  in  any  other  man- 
«  ner  than  is  directed  by  this  Act,  and  shall  obtain  a  verdict 
**  or  judgment  therein,  which,  without  costs,  shall  not  amount 
^  to  more  than  one  hundi-ed  dollars,  not  having  caused  an 
**  oath  or  aflSrmation  to^  be  made,  before  the  obtaining  of  the 
«  writ  of  summons  or  capias,  and  filed  the  same  in  the  pro- 
**  thonotary's  office  respectively,  that  he,  she  or  they  so 
«  making  oath  or  affirmation,  did  truly  believe  the  debt  due^ 
<<  or  damage  sustained  exceeding  one  hundred  dollars,  he, 
**  she  or  they  so  prosecuting,  shall  not  recover  cost  in  any 
*«  such  suit.'' 

The  Act  of  the  25th  of  September,  1786,  provided, 

«<  Tliat  if  any  plaintiff  shall  bring  or  commence  any  suit  or 

^<  action  in  the  Supreme  Court,  and  shall  not  recover  there- 
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<<  upon  more  than  Jfifty  pounds,  he  shall  not  le  allotoed  any       1813. 
«<  eostsJ*    In  the  above  cases  the  leeislature  have  made  the  — — - 

Byrnr 

costs  to  operate  by  way  of  penalty,  but  the  jurisdiction  is  not  againtt' 
affected  by  the  recovery  of  a  less  sum  than  is  sulBcicnt  to  Gordon. 
carry  costs.  Upon  a  foundation  similar  to  the  above  the  ju- 
risdiction of  the  Circuit  Court  of  the  United  States  rests  in 
suits  of  a  civil  natui*e.  By  the  11  th  section  of  the  Judicial 
Act  «<  The  Circuit  Court  shall  have  original  cognizance  of 
<<  all  suits  of  a  civil  nature,  at  common  law,  where  the  mat- 
^<  tcr  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
'<  of  five  hundred  dollars  f*  but  by  the  20th  section  it  is  de« 
elared,  •<  That  if  less  than  five  hundred  dollars  Is  recovered^ 
«« the  plaintiff  shall  not  be  allowed  costs,  but,  at  the  discre- 
<<  tion  of  the  Court,  may  be  adjudged  to  pay  costs." 

Mo  provision  is  contained  in  any  Act,  making  the  costs 
in  the  Court  operate  by  way  of  penalty,  to  keep  the  party 
within  the  limits  of  other  tribunals.  If  the  Court  has  juris- 
diction the  party  will  be  entitled  to  costs,  and  the  difficulty  is 
to  ascertain  the  jurisdiction,  no  rule  being  prescribed  in  the 
Act  for  that  purpose.  In  the  One  Hundred  Dollars  Act  and 
Fifty  Pounds  Act  alluded  to,  the  costs,  by  the  words  used  by 
the  legislature,  are  to  depend  on  the  verdict  or  recovery ;  but 
the  Act  establishing  this  Court  has  not  made  the  verdict  or  re- 
covery the  test  of  jurisdiction.  A  case  like  the  present  per- 
haps might  occur  under  the  Act  of  the  90th  of  March,  1810, 
giving  original  jurisdiction  to  the  Supreme  Court  within  the 
City  and  County  of  Philadelphia,  in  all  civil  actions  wherein 
the  matter  in  controversy  shall  be  of  the  value  of  live  hun- 
dred dollars. 

A  question  of  jurisdiction  resembling  the  present  in  a 
considerable  degree  arose  in  the  case  of  Wilson  against  Da- 
niel, in  the  Supreme  Court  of  the  United  States,  (a)  It  was 
a  ease  of  error  from  the  Circuit  Court  of  Virginia.  The 
Jodicial  Act,  in  such  cases,  provides  that  there  shall  be  no 
removal  of  a  oivil  action^  from  the  Circuit  Court  into  the 
Supreme  Court,  unless  the  matter  in  dispute  exceeds  the 

(a)  3  D«ll.  Rep.  401. 
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ISiS.  sum  of  two  thousand  dollars ;  in  that  case  the  second  excep- 
tion to  the  record  was,  that  the  judgment  was  not  for  a  snm 
of  sufficient  magnitude  to  give^ jurisdiction  to  the  Supreme 
Court  The  reasoning  of  the  judges  on  the  subject  applies 
here  with  much  force.  On  the  exception  there  was  a  diver* 
sity  of  sentiments  |  but  it  was  the  prevailing  opinion  of  the 
Court,  that  they  were  not  to  regard  the  verdict  or  judgment^ 
to  the  rule  for  ascertaining  the  value  of  the  matter  in  dispute 
between  the  parties*  So  in  the  case  before  us,  the  Court 
think  that  the  verdict  is  not  always  to  be  resorted  to,  as  giv- 
ing the  rule  to  ascertain  the  sum  in  controversy.  The  Aet 
^  /  creating  the  Court  forms  no  such  test.  It  must  often  depend 
upon  the  ciremtn  stances  appearing  in  each  particular  ease : 
no  uniform  rule  can  with  safety  be  laid  down.  If  the  demand 
of  the  plaintijfT,  laid  in  the  declaration,  was  adopted  as  the 
eriterion,  then  every  plaintiff,  by  laying  the  demand  proper- 
tionably  high,  might  give  jurisdiction  to  the  Court ;  yet  in 
torts  or  ttespasses  this  can  be  the  only  practicable  test*  Id 
the  case  of  an  ejectment  the  Court  would  be  obliged  to  re- 
ceive aiBdavits  as  to  tlie  value  of  the  controversy ;  but  in 
most  cases  it  may  be  ascertained  from  the  nature  of  the 
pute  and  the  evidence  in  the  cause. 

To  give  a  reasonable  construction  to  the  Act,  the 
tnust  always  look  to  the  substantial  eontroversy  between  the 
parties,  unembarrassed  by  technical  rule. 

In  an  action  on  a  promissory  notCy  for  instance,  the  prin* 
cipal  and  interest  is  the  sum  in  controversy;  for  goods  sold^ 
the  value  of  the  goods  ;  for  work  done,  the  value  of  the  work^ 
and  in  these  cases  the  verdict  will  ascertain  the  jurisdictioB. 
If  the  plaintiff's  demand  is  reduced  by  set-off,  tiie  jurisdie- 
tion  will  not  be  affected ;  but  if  it  is  reduced  by  directpay* 
ments,  the  plaintiff  ought  to  have  preferred  his  elaim  in  a&o* 
ther  tribunal. 

In  torts  or  trespass  the  plaintiff's  demand,  in  the  decla- 
ration, must  of  necessity  be  the  criterion,  and  in  all  eases 
savouring  in  reality  of  damages,  and  where  there  is  no  mode 
of  computation,  the  same  rule  must  prevail.  The  case  before 
the  Court  was  founded  upon  a  special  contract^  which  was 
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proven  at  the  trialf  that  the  peculiar  eircumstances  of  the  case       1812* 

induced  the  Jury  to  find  damages  for  a  sum  less  thaa  one  htin- 

dved  dollars ;  yet  the  court  was  of  opinion  that  tlfo  substan-        a^JInwt 
tial  controversy  between  the  parties  exceeded  that  sum,  GokDon. 

Rule  discharged  and  judgment  entered  for  damages  and 
posts. 


» 


1815. 
The  case  of  thb  Oltmfic  Theaxke.  7  June. 


THE  Olympic  Theatre  situate  at  the  north-east  comer  Quere ?  whe- 
of  Walnut  and  Ninth  streets  in  the  city  of  Philadel-  ^M^^cfoi 
phia^  late  the  property,  of  Victor  Pepin  and  John  Baptiste  "^^  or  ma. 
Cashmere  Breschard,  having  been  sold  by  the  SherifT,  by  vir-  to  tl^  lot 
tue  of  process  out  of  this  court  and  the  proeeedsy  twenty  ^six  5"!^^**^^  ^® 
thousand  dollars,  being  brought  into  court,  many  questions  ected,  or  it 
arose  as  to  the  distribution  of  it.  In  order  to  ascertain  the  b^"£^/^^ 
facts  relating  to  the  different  claims  the  court,  by  consent,  ap*  ^o^  nuteriais 
pointed  a  Commissioner,  who  made  the  following  report.         «  7,eV  to^tbe 

erecting     and 

Ta  the  HmmrdbU  the  Judges  rfthe  District  Court  far  the  CUy  ^S?5io^ 

and  County  of  PhUaidfhia.  deiivere/  be- 

Having  been  appointed  by  your  Hmours^  Commissioner  SSc^ent^f 

to  ascertain  and  report  the  amounts  and  circumstances  of  the  the  i>auaii«^  a 

lien  is  created. 

But  for  raatertab  furnished  after  the  building  was  completed  there  is  no  lien. 

Nor  ia  anj  lieo  created  for  work  or  materials  to  repair  a  building. 

But  if  the  principal  part  of  a  building  is  torn  down  and  rebuilt,  this  is  a  construction  within 
the  meaning  of  the  acts  of  Assembly. 

80  if  the  nble  end  of  a  building  is  tora  down  and  a  new  building  is  erected  adjoining  on 
Cbat  aide  wtM  opening  thereto  the  workmen  employed  and  material  men  furnishing  materials 
to  sudK  new  buildmg  have  liens  on  the  new  building;  but  not  on  the  old  one.  Whatever  is  a 
Becessary  sectary  to  the  enjoyment  of  the  inheritance  is  subject  to  the  Uen»  as  the  perma- 
nent stage  in  a  Theatre;  But  the  moveable  scenery  and  flying  stages  are  not 

It  is  a  principle  in  e^ty  that  a  person  hsTiog  two  funds  shall  not»  by  his  choice*  disap- 
point another  having  oidy  one. 

There<bre>  where  the  ^ble  end  of  an  old  lmildbg»  elected  on  one  lot,  was  torn  down  and  a 
building  was  erected  adjoining  and  opeiung  thereto*  on  another  lot,  the  court  directed  two 
mortgages  which  were  given  on  the  lot  previously  to  the  commencement  of  the  new  buildng 
to  be  paid  out  of  the  proceeds  of  tlie  first  lot  lesmg  the  value  of  the  building  on  the  second 
lot  fi>r  the  lien  creditors,  together  with  the  lot  itself;  if  the  court  should  fiually  be  of  opinion 
ihit  the  1^  WIS  lisblt  to  the  vechiDic's  liens.  _ 
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different  incumbrances  and  liens  existing  against  the  Olympie 
Theati*e  and  lot  of  ground  thereto  belonging,  situate  at  the 
North  Ma«t  corner  of  Walnut  and  Ninth  streets  in  the  eity  of 
Philadeliriiiay  recently  sold  by  the  Sheriff,  as  late  the  pro^r- 
ty  of  Victor  Pepin  and  John  Baptiste  Cashmere  Breschard, 
at  the  suit  of  John  Leadbeater  and  William  Sheldon,  I  beg 
leave  to  report  them  to  your  honours  as  follows,  to  wit : 

Messrs.  Pepin  and  Breschard  received  on  the  4th  of  Octo- 
ber 1808,  from  John  Brown  a  deed  for  a  certain  lot  of  ground 
situate  on  the  north  side  of  Walnut  street  and  east  side  of 
Delaware  Ninth  street,  in  the  city  of  Philadelphia^  eontain- 
ing  in  breadth  on  Walnut  street  96  feet  6  inches, and  in  length 
or  depth  on  Ninth  sti^et  120  feet.  The  consideration  men- 
tioned in  the  Deed  is  811,000.  In  the  latter  end  of  the  year 
1S08  and  beginning  of  1809,  they  erected  a  riding  Circus  on 
the  lot  80  feet  front  on  Walnut  street  and  100  feet  deep  on 
Ninth  street.  It  docs  not  appear  that  any  elaims  have  been 
filed  for  work  done  or  matarials  furnished  at  the  original  erec- 
tion of  this  building.  On  the  1st  of  February  1811,  John 
Brown  conveyed  to  Pepin  and  Breschard  a  piece  of  ground 
a<\|otning  that  last  described,  containing  20  feet  on  Ninth 
street  and  extending  90  feet  6  inches  back.  The  eonsidera«>> 
tion  mentioned  in  the  Deed  is  g6250.  This  second  piece  of 
ground  was  purchased  for  the  erection  of  an  addition  to  the 
building,  so  that  they  might  use  it  for  a  Theatre.  On  the 
IMh  of  March  1811,  the  second  lot  was  regulated  by  Beading 
Howell,  Esq.  for  building.  The  north  gable  end  of  the  oM 
building  was  torn  down  in  the  latter  end  of  February  and  be- 
ginning of  Marcih  1811.  The  hands  finished  tearing  it  down 
on  the  2^  of  March  1811.  They  commenced  the  additional 
building,  which  extends  forty  feet  on  Ninth  sti'eet,  and  to  a 
line  with  the  testward  side  of  the  old  building,  which  is  80 
feet  from  Kinth  street,  about  the  time  of  regulation  of  the 
lot.  When  the  second  building  was  erected  the  boxes  in  the 
north  section  of  the  old  building  were  taken  out  and  a  stage 
erected,  which  occupies  all  the  additional  building  and  ex- 
tends 21  feet-  into  the  old  house*  A  great  number  of  alterar 
tions  were  made  to  the  old  building;  three  new  flights  of  stairs 
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i^ere  made ;  the  fronts  of  seTeral  boxes  taken  out  anil  new       ISIS, 
frontff  put  in.    That  part  of  the  <Jd  stuff  that  could  he  used  " 

'  .  The  Cft86 

in  making  the  new  fronts  was  worked  up  into  them*  The  of  the 
jeolunms  whieh  supported  the  boxes,  galleries  and  dome  in  the  2^1^^^^ 
eastward^  soiUhward  and  westward  of  the  house,  whieh  were 
4>rlginaUy  square,  were  rounded  as  they  stood  and  new  reeding 
put  on  them.  That  part  of  the  dome  next  the  new  building 
was  secured  to  the  roof,  the  columns  next  the  stage  having 
been  taken  out.  Several  new  boxes  were  erected  on  each  side 
near  the  stage.  A  new  ring  was  put  round  the  area  and  some 
other  repairs  and  alterations  made. 

The  second  building  was  opened  for  Theatrical  exhibi- 
tions on  ^e  first  of  January,  1812,  tho'  not  then  entirely 
finished.  The  building,  properly' so  called,  was  considered 
as  finished  in  the  latter  end  of  January,  1812,  tho'  the  hands 
worked  at  the  stages,  scenery,  &e.  afterwards. 

A  part  of  the  lumber  and  materials  furnished  and  work 
done,  for  which  claims  have  been  filed,  were  for  the  scenery 
and  flying  stages  for  dramatic  exliibitions.-  Whether  such 
work  is  a  lien  on  the  building  or  not,  your  honours  will  decide. 
Such  parts  of.  the  Scenery  as  were  attached  to  the  building 
by  ropes  or  other  means  were  sold  by  the  Sheriff,  with  the 
building  to  the  purchaser  James  Clemson.  On  the  4th  Octo- 
ber 1808,  Yietor  Pepin  and  John  B.  C.  Breschard  executed 
a  mortgage  to  John  Brown,  on  the  lot  they  purchased  of  him 
the  same  day,  containing  96  feet  6  inches  front  on  Walnut 
street  and  extending  in  depth  120  feet  on  Ninth  street,  for  se- 
curing the  payment  of  %7S6S,  as  follows,  JSi500  ^rt  thereof, 
with  interest  on  the  1st  day  of  February,  1809.  SS2000  more 
thereof,  on  the  1st  day  of  October,  1809.  £2000  more  there- 
ef  on  the  1st  day  of  October,  1810,  and  {$2058  the  residue 
thereof  on  the  1st  day  of  October,  1811,  with  interest  for  the 
fsame,  payable  annually*    Recorded  on  the  day  of  tlie  date. 

On  the  1st  of  February,  1811,  they  executed  a  mortgage 
to  John  Brown,  on  both  the  Lots,  containing  together  96  feet 
6  inches  on  Walnut  street,  and  liO  feet  on  Ninth  street,  &r 
aeeuring  the  payment  of  %62B0  on  demand,  with  interest  Be- 
eorded  on  the  I9th  March,  1811. 


^■■M 
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181S«  On  the  71h  of  October,  181i«    A  mortgage  vas  exeeuted 

.  -— -*-  on  both  the  Lots,  ag  last  described,  to  John  P*  L.  Diiflob  of  New 

Th'-  case 

of  the  York  for  securing  the  payment  of  J$1700  on  the  7th  of  Oeto- 
Olymfic     iier,  1812.    Recorded  on  the  day  6f  the  date. 

I  have  not  seen  this  mortgage,  but  by  the  record  it  ap- 
peal^ to  haVe  been  drawn  in  the  names  of  both  Pepin  and 
Bresehard,  and  purports  to  have  been  acknowledged  by  bothf 
before  Alderman  Shoemaker,  althouglt  only  signed  by  Victor 
Pepin. 

On  the  22d  of  February,  1812,  Victor  Pepia  and  Jolm 
B.  C.  Bresehard  executed  a  mortgage  to  James  Clemson,  on 
the  whole  of  the^remises  sold  by  the  SheriflT,  for  securing  the 
payment  of  Bl  2,400  as  follows,  S1200  part  thereof  in  one 
year  from  the  date,  and  £11,200  the  residue  thereof  in  two 
years  from  the  date,  without  interest.  Recorded  5th  May^ 
1812. 

On  the  2d  of  May,  1812 — ^Thcy  executed  another  mort- 
gage to  James  Clemson  on  the  whole  of  the  premises,  for  se- 
curing the  payment  of  J^OOO  with  interest  from  the  date  of 
the  Mortgage.    Recorded  5th  of  May,  1812. 

On  the  2d  of  May,  1812— -They  executed  a  Mortgage  to 
James  L.  Yaudain,  on  the  whole  of  the  premises  for  secur- 
ing the  payment  of  B800  with  iuterest  from  the  date  of  the 
Mortgage.    Recorded  6th  May,  1812. 

John  Wamock,  Nail  Manufacturer,  furnished  Nails  used 
in  the  erection  of  the  building,  from  the  18tfa  of  Jiily>  1811^ 
until  the  21st  of  April,  1812,  to  the  amount  of  iSBS  55-100. 
He  has  received  on  account  of  his  bill  %%B^  55-100,  leaving  a 
balance  due  him  of  glOl,  on  the  12th  of  May,  1812.  Hia 
claim  was  filed  on  the  21sir  of  April,  1812. 

John  T.  Bryant,  furnished  Paints  used  in  the  said  baild* 
ing  from  17th  October,  1811,  until  the  11th  of  April,  1812, 
to  the  amount  o^B3B4  M-100.  Pepin  and  Bresehard  in  an 
instrument  of  writing  signed  by  them  on  the  11th  of  April, 
1812,  acknowledged  the  amount  to  be  due  to  Dr.  Bryant,  and 
that  the  Paints  were  used  in  the  building.  His  elaim  was 
filed  28th  April,  1812. 
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James  Harper,  Brick-iiiaker»  furnished  briekg  used  in  tlie      1813* 

InildiDg  from  18th  April  i811,  until  the  «6th  NoTemberin 

the  same  year^  to  the  amount  of  fyBB  20-100.    His  elaim       of  the^ 
was  filed  AprO  16th,  1812,  for  the  amount*    On  the  1st  of   ^^^^'<^ 
May,  1812,  an  amicable  aetion^  in  the  nature  of  a  gcire  facias 
on  the  elaim,  was  entered,  and  on  the  same  day  judgment  en- 
tered  thereon  for  the  amount  of  the  elaim* 

William  Greble,  the  contractor  for  the  building  did  work 
and  furnished  materials  at  the  erection  and  eonstruction  of 
the  same^  from  the  6th  February,  1811,  till  the  26th  Deeem-  * 
ber  in  the  same  year,  to  the  amount  of  £1,118  d2-100*  He 
filed  his  claim  for  the  amount,  April  leth*  1812.  On  the 
:1st  of  May,  1812,  an  amicable  action  in  the  nature  of  a  scire 
facias  on  the  claim  was  entered,  and  en  the  same  d^y  Judg- 
ment entered  thereon  for  the  amount  of  t||,e  claim. 

Daniel  Hughes,  Lumber  Merchant,  furnished  lumber 
used  in  the  erection  of  the  building,  from  8th  Deeember^  1810^ 
iintH4th  Jnne,  1811^  to  the  amount  of  f^BBS  85-100.  On  the 
ist  of  Mayt  1812,  an  amicable  action  for  the  recovery  there- 
of was  instituted  and  on  the  same  day  Judgment  was  entered 
tjb^reon.      ^      . 

Joseph  Parham,  Lumber  Merehant^  furnished  lumber  to 
the  building  from  1st  June,  1811,  until  14th  May,  1812,  to 
the  amount  of  S1952  46-100*  He  filed  his  elaim  on  the  16th 
May,  1812,  for  the  amount.  A  scire  facias  on  the  claim  is- 
saed  to  September  Term,  1812,  No.  196,  which  was  arbitra- 
ted, and  on  the  29th  July,  1812,  a  report  was  filed  for  the  sum 
of  81968  10-100  on  which  Judgment  has  been  entered. 

Ssunuel  Paneoast,  junr.  furnished  Ironmongery  used  in  and 
about  the  building  from  the  24th  of  August,  1811,  until  the  x 

19th  of  April,  1812,  to  the  amount  of  8183  62-100,  On 
aeeount  of  which  he  has  received  S8d  62-100,  leaving  a  ba- 
lance due  to  Mr.  Paneoast  of  8100  his  claim  was  filed  ou  the 
i9th  of  May,  1812. 

John  Sims,  Painter  and  Glazier,  did  painting  and  glaz- 
ing and  furnished  glass  to  the  building  from  27th  August, 
1811^  until  27th  May,  1812^  to  the  amount  of  8^2  82.    HBs 
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ISia.      claim  was  filed  on  the  16tli  Jiine^  ±812,  for  jSi08  10,  the 
"— — ■*^"*—  balance  then  due  to  him. 

of  the  '    William  Strickland,  did  scene  painting  at  the  building  in 

Olvupic     iije  months  of  January  and  February,  1812,  on  aeeount  of 

ivhich  there  is  due  to  him  |S100  for  which  sum  he  filed  his 

claim  on  the  llthfJuly,  1812.    The  principal  part  of  the  work 

'    for  which  this  claim  is  filed  was  the  painting  on  the  drop  eur- 

tain  near  the  Front  of  the  Stage* 

John  Strickland,  Master  Carpenter,  did  Carpenter's  work 
at  the  building  from  19th  December,  1811,  until  the  9th  o[ 
May,  1812,  on  account  of  which  there  is  due  to  him  SlOO  for 
which  sum  he  filed  his  claim  on  thellth  of  July,  1812. 

Samuel  Craig,  Blacksmith,  did  Iron  work  for  the  build- 
ing from  24  January,  1811,  until  11th  May,  1812,  on  account 
of  which  there  is  due  to  him  S417  25-100.  His  claim  Wiis 
filed  on  the  Sis t  July,  I81j2. 

John  Wilson,  Marble  Mason,  furnished  marble  and  put 
it  up  in  the  building  in  April,  1812,  to  the  amount  of  £56  9S 
for  which  he  filed  his  claim  on  the  4th  of  August,  1812. 

David  Prentice,  furnished  cast  rollers  and  weights  to  the 
building  from  17th  Octobjer,  1811,  until  81st  December  in 
the  same  year,  on  account  of  which  there  is  due  him  860  37* 
He  obtained  Judgment  for  the  amount  on  the  Sd  of  July,  1812, 
before  Esquii*e  John  Baker,  a  transcript  of  which  was  filed 
(  in  the  Common  Pleas,  on  the  16th  January,  1813. 

Robert  Welford,  furnished  ornamental-compositions  to 
Ihe  building  and  fixed  the  same  on  the  1st  November,  1811. 
On  account  6f  which  there  is  due  Iiim  S60  for  which  sum  he 
filed  a  claim  March  9th,  1813. , 

James  Riddle,  Carpenter,  did  Carpenter's  work  at  the 
building  from  ist  January,  1812,  to  9th  of  May  in  the  same 
year,  on  account  of  which  there  is  due  to  him  815  fbr  which 
sum  a  claim  was  filed  on  the  9th  March,  1813. 

There  are  the  following  Judgments  on  Record  against 
Pepin  and  BresehariL 

C.  P.  John  Brown  v.  Pepin  and  Breschard 

D.  S.  B.  23d  April,  1811,  812500  00 


« 
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Edwards  D.  C.  Thomas  Clemson  t.  the  same  as  1813. 

his  second  mortgage  J,  12485  — ^^^^ 

4th  May,  1812,  ihOS  OS      ''^^^^^^ 

Rawle  D.  C.  James  L.  Tauelain  r.  same  D.  S.  B.       1600  00     Olympic 

D.  C.  B.  &  I.  Bohlen  v.  same  J.  12,499,  Theatr» 

May  20,  1812.  SOD  51 

Wallace  S.  C*  David  ParrUh  v.  same,  March  12,  97 

May  23, 1812.  1000  00 

Hopkins  D.  C.  Thos.  Beaumont  v.  same  June  12, 

230.  June  11, 1812.  2071  16 

This  is  on  an  axrard  of  arbitrators,  from  which  an  ap- 
peal has  been  entered  by  the  defendants. 

Browne  D.  C.  Thos.  G.  LeufTer  v.  P.  &  B.  June  12, 

419.  July  8, 1812.  405  S3 

do.    D.  C.  John  Browne  v.  same  June  12, 417.         406  66 
Hopkins  D.  C.  John  Leadbeater  &  Wm.  Sheldon 

V.  same,  S.  12, 178.  July  20, 1812^      484  49 
Delany  D.  C.  Charles  Bird  &  Co.  v.  same^  June 

12,  304.  Aug:  8, 1812.  302  07 

Hyat  &  Golden  v^  same^  June  12^  431. 

Sept:  7, 1812.  do 

Tod  S.  C.  John  Rea  v.  same,  June  12,  95.  Octo- 
ber 19, 1812.  1672  65 
Xorbnry  C.  P.  John  Binns  v.  same^  S.  12, 192. 

Oct  21,  1812.  95  87 

D.  C.  Leonard  Englehart  t.  same,  S.  12, 605. 

Oct.  22^  18t2.  250  00 

Newcomb  D.  C.  John  Canning  v.'  same,  Dec; 

12,215,   Oct22,  1S^2,  455  00 

D.  C.  Leon.  Englehart  v.  same.  Sept: 

12,607,  Nov:  10,  982  01 

There  are  City,  County,  Poor  and  Health 
Taxes,  due  on  the  building  and  lot  for  the  year 
1812,  to  amount  of  96  46 

The  property  vras  sold  to  James  Clemson  on  the  fifth 
day  of  February  1813,  for  S  26000.  All  which  is  respect- 
fnlly  submitted. 

JAMES  M.  POSTER. 
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1813.  On  the  third  day  of  JuBe,  one  tboitsttiid  eight  handrM 

The  Case     *°^  thirteen,  the  Court  appointed  John  Moore  (brieklayer,) 

of  {he       Alphonso  C.  Ireland  and  James  Ash,  to  aseertain  how  mueh 

Th  JjTt"!.    ^^  ^^^  amount  of  sales  of  the  Olympie  Theatre  and  lots  of 

ground,  thereunto  belonging/  eould  fairly  be  supposeid  to 

hare  arisen  from  each  lot,  and  each  building* 

These  gentlemen  performed  the  duty,  and  reported  to 
the  Court,  the  Taluation  as  follows  ;— 

The  lot  on  Walnut-street  ^        S  8400 

The  Buildings  on  that  lot  5300 

The  Lot  on  Ninth's  tree  t  2800 

The  improTements  on  that  lot  9500 

aving  regard  to  the  sale,  to  the  amount  of    26^000. 

Upon  these  facts  the  following  questions  arose. 

1st.  Whether  the  lien  of  a  mechanic,  for  work  or  ma- 
terials, extended  to  the  lot  on  which  the  buildlDg  is  erected^ 
or  is  confined  to  the  building. 

2dly,  Whether  for  materials  furnished,  before  the  build- 
ing was  commencedf  there  existed  any  lien. 
X  3dly,  Whether  for  materials  furnished  after  the  build- 

ing  was  completed,  thei*e  existed  any  lien. 

4tIUy,  Whether  any  lien  was  created  for  work  or  ma- 
terials  to  repair  a  builcHng. 

5thly,  Whether,  if  the  principal  part  of  a  building  is  torn 
down  and  rebuilt,  there  are  any  liens  ereated  in  such  rebuild- 
ing. 

Othly,  If  there  is  a  lien  for  such  a  rebuilding,  on  what 
does  it  attach ;  the  old  building  or  only  the  new  one. 

rthly.  Whether  there  existed  any  lien  on  the  stages  and 
srcenery  or  any  part. 

8thly,  Whether  the  court  had  power  to  direct  the  pay- 
ment of  tbo  two  mortgages  out  of  the  proceeds  of  the.  first 
lot,  so  as  to  leave  the  proceeds  of  the  second  lot^  togeth 
with  the  building  erected  thereon,  as  a  fund  for  the  lien 
ditors,  if  the  court  should  be  of  opinion  that  the  lot 
liable. 


'< 
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It  was  argued  by  JUhertoHy  Browntj  James  8*  Smithy      1813. 
Ewingf  Bradford  and  Samuel  Shoemakerf  respectiTely,  for 


the  lien  creditors,  and  by  Wallace  on  the  other  side.  of  the 

The  Court,  HcmphiU  President,  gave   the   following     Olympic 
<^inion.  ; 

In  the  case  of  the  Olympio  Theatre  and  certain  lien 
creditors  under  the  act  of  the  17th  of  March  1806,  and  its 
supplement. 

Several  points  have  been  proposed  for  the  considera* 
tion  of  the  court. 

First,  That  the  lien  extends  to  no  part  of  the  lot  on 
whieh  the  building  stands,  but  is  to  be  eonjBned  to  the  value 
of  the  building  only. 

Second,  That  materials  only  which  are  fumislied  for,  or 
in  the  erection  or  construction  of  the  building,  and  beforo  the 
building  is  finished  can  create  a  lien. 

Thirdly,  That  no  lien  can  be  created  for  the  repairing  of 
a  house. 

Fourthly,  That  the  building  only  which  is  erected  js 
subject  to  the  lien  and  not  any  other  to  which  it  is  attached; 

These  are  the  general  propositions  submitted  to  the 
court  but  in  this  particular  case,  other  incidental  questions 
have  arisen. 

Two  lots  adjoining  each  other  were  sold. 

There  were  two  mortgages  previous  to  the  commenee- 
ment  of  the  building ;  the  first  embraced  one  of  the  lots  and 
the  second  included  both.  The  building  was  principally  on 
the  lot  not  embraced  by  the  first  mortgage,  and  the  court  are 
asked  to  direct  the  two  mortgages  to  be  paid  out  of  the 
proceeds  of  the  first  lot,  so  as  to  leave  the  proceeds  of  the 
second  lot,  together  with  the  building  erected  thereon  as  a 
fund  for  the  lien  creditors.  * 

Another  question  in  relation  to  the  stage  and  scenery  has 
been  raised*  and  that  is,  whether  they  are  to  be  considered  as 
a  part  of  the  building  and  subject  to  the  lien. 

There  are  other  mortgages  and  general  judgment  ere* 
ditors  in  this  case^  but  their  liens  originated  subsequent  to 
the  commencement  of  the  building. 
Vox.  XI*  No.  II.  Cr 
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1813*  As  to  the  seoondf  thind  and  fourth  qnestiens  the  court 

■  arc  of  opinion,  that  materials  furnished  after  the  building  js 

of  the       finished,  eannot  create  «  lien.    It  is  distinguishabie  from  the 

Olymvic     12^96  of  materials  furnished,  while  the  buiidioe  is  in  a  pro- 

gressive  state,  and  which  are  fraudulently  applied  to  other 

purposes. 

In  that  case  every  thing  is  done  that  the  act  eould  rea- 
sonably require,  and  it  would  be  impracticable  for  the  person 
furnishing  the  materials  to  see  that  erery  nail  or  other  arti- 
cle furnished  was  actually  employed  in  the  building ;  bnt 
eommou  eare  and  prudence  are  wanting,  when  a  man  fur- 
nishes materials  after  the  building  i&  finished. 

The  court  are  further  of  opinion,  that  the  act  of  repair- 
ing a  house  creates  no  lien,  within  the  meaning  of  the  legis- 
lature :  nor  is  any  building  subject  to  the  lien  except  the  one 
erected.  If  the  principal  part  of  a  building  should  be  torn 
down  and  rebuilt ;  upon  a  liberal  construction  of  the  act,  it 
ought  to  be  considered  as  creating  a  lien. 

As  to  directing  the  two  mortgages  to  be  paid  out  of  the 
proceeds  of  the  first  lot.  Hie  court  are  of  opinion  that  per- 
sotks  whose  liens  originated  subsequent  to  the  commencement 
of  the  building  stand  in  no  better  situation  than  the  owner 
himself,  for  they  must  be  presumed  to  have  notice  of  the  com- 
mencement of  the  building ;  the  new  sqppearanee  of  which 
being  sufficient  to  put  them  upon  an  enquiry,  and  it  is  a  prin- 
eij^e  in  equity  that  a  person  having  t\i  o  funds,  shall  not,  bj 
his  cfaoice,disapp<Mnt  another,  having  one  only :  the  latter  may 
be  permitted  to  stand  in  the  plaee  of  the  former.  Upon  the 
a^lieation  of  this  principle,  the  court  may  with  propriety 
direct  the  two  mortgages  to  be  paid  out  of  the  proceeds  of 
the  first  lot,  leaving  the  value  of  the  building  on  the  second 
lot  for  the  lien  creditors,  together  with  the  proceeds  of  the 
lot  itself,  if  the  court  shall  finally  be  of  opiaiOD  that  the  let 
is  liable. 

As  to  the  stage  and  scenery, 

This  question  bears  a  near  analogy  to  the  doctrine  4>f 
fixtures.  Questions  of  thii»  description  principally  arise 
among  three  classes  of  persons,  1st  between  the  heir  aad 


Olympic 
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exeeutoPj  gdly,  between  executors  of  tenant  for  life  or  in  tail       181S. 
and  the  remainder  man  and  reversioner,  and  Sdly,  between    ',^^ 

The  <  a»c 

landlord  and  tenant.  of  Jie 

The  rule  varies  when  applied  to  the  different  classes. 
The  greatest  indulgence  in  favour  of  considering  particular 
articles  as  chattels  is  idlowed  in  the  case  be^een  landlord 
and  tenant,  and  the  greatest  rigour  in  favour  of  the  inheri- 
tance, obtains  between  the  heir  and  executor. 

The  general  rule  appears  to  be,  that  where  the  instru- 
ment or  utensil  is  an  accessary  to  any  thing  of  a  personal  na* 
ture,  as  to  the  carrying  on  a  trade  it  is  to  be  considered  a 
chattel ;  but  where  it  is  a  necessary  accessory  to  the  enjoy- 
ment of  the  inheritance,  it  is  to  be  considered  as  a  part  of 
the  inherftanee. 

In  Lawton  against  Lawton  (a),  it  is  said,  by  the  lord 
Chancellor,  that  poppers  and  all  sorts  of  brewing  vessels  can- . 
not  possibly  be  used  without  being  as  much  fixed,  as  fire  en- 
gines in  a  brewing  house,  especially  as  pipes  must  be  laid 
through  the  walls  and  supported  by  walls ;  and  yet  notwith- 
standing this,  as  they  are  laid  for  the  convenience  of  trade, 
the  landlord  will  not  be  allowed  to  retain  them  3  and  in  the 
above  case  it  was  determined  that  a  fire  engine  ^set  op  for  the' 
bmeftt  of  a  eolliery  was  to  be  considered  as  a  personality. 
In  resp^et  to  a  cider  mill,  it  may  be  considered  a  mixed  case, 
between  eiyeying  the  profits  of  the  land  and  carrying  on  a 
qpeeies  of  trade  yet  in  a  case  between  the  heir  and  executors 
liord  Baron  Comyns,  held  it  to  be  a  chattel  and  allowed  it  to 
go  to  the  executor.  In  the  present  ease,  the  permanent 
stage  is  so  fixed  to  the  freehold,  that  it  onght  to  be  considered 
aa  a  part  of  it.  Bnt  the  moveable  seenery  and  flying  stages 
aretiot  necessary  accessaries  to  the  enjoyment  of  the  inheri- 
taaoe.  They  were  only  necessary  for  the  purposes  of  thea- 
trical exhibitions  j  which,  in  this  respect  must  be  considered 
an  a  species  of  trade.  We  are  therefore  of  opinion,  that  they 
do  not  belong  to  the  inheritance,  and  consequently  are  not 
subject  to  tha  liens,  particularly  when  conflicting  with  the 
olakns  of  execution  creditors. 

(a)  3  Atk.  13. 
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1813.  Ill  the  discassion  of  the  present  case  a  question  was  agi- 

-—*-—•—  tatedy  whether  materials  furnished  previous  to  the  com- 

of  the       mencement  of  the  building  could  create  a  lien.    If  they  were 

Olympic     fumishcd  with  a  view  to  the  erecting  and  constructing  of 

the  building  the  court  think  that  a  lien  would  be  created. 

The  first  question  is  held  under  adyisement. 


IgiS.  Shobmakbb  against  LiYEzEiiT. 

7th  Jime, 

The  Court  t  m  ^HIS  was  an  action  of  trespass  brought  by  Jonathan 
povcr'to^vnt  J.  Shoemaker  against  John  lavezely^  for  tiddng  away 
^^raiM  ^^  ^^^  ™^  chattels.  At  the  trial  the  defendant  did  not 
of  dauuget      ajq^ar  either  in  person  or  by  attorney. 

toita  ezoR^^  '*■  ^PP®^"^^  ^^  evidence  that  John  Uvezely  had  obtained 

dim!  COD.  a  judgment  against  Jacob  Shoemaker^  the  father  of  the 
ewll^Si*^*"'  plaintiff,  and  had  taken  out  an  execution  which  was  posterior 
Court  would  to  three  other  executions,  one  of  which  was  at  the  suit  of  the 
new^^  ^      United  States.* 


merely  be-  j^  ^go  appeared  that  by  virtue  of  several  deeds,  at 

cause  Uiey 

were  diuatif-  cut  periods,  the  last  of  which  bore  date  the  scYcnteenth  of 
^^icL^^^    January,  one   thousand   eight  hundred  and   seven,  Jacob 

Shoemaker  bad  assigned  to  a  number  of  his  creditors  all  his 
partnership  and  private  property,  for  the  use  of  his  creditors 
generally,  upon  certain  stipulations  contained  in  the  deeds 
and  giving  preference  to  eertain  classes  of  his  creditors,  bat 
notwithstanding  the  assignment  or  prior  executions,  the 
goods  remained  in  tho  possession  of  Jacob  Shoemaker,  fkk 
the  twenty-sixth  of  the  same  month  the  trustees  gave  Jaeeb 
Shoemaker  a  power  of  attorney  to  aet  for  them. 

Notice  was  given  to  Livezely  of  the  assignment  and 
prior  executions  by  the  under  Sheriff^  when  he  took  the  exe- 
cution to  the  sheriff's  office,  but  not  of  the  powar  of  attorney  ; 
and  he  insisted  on  a  levy  being  made,  and  went  with  tlie 
officers  to  the  house  of  Jacob  Shoemaker,  who  was  then  in 
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prison^  in  another  ciril  action.    'When  in  the  front  room^       1813. 
irhich  was  called  the  compting  room  he  was  informed  that  "7"" 
tiie  plaintiff  was  in  partnership  with  his  father,  and  that  one       agmngt 
half  of  the  things  there  belonged  to  him,  he  was  also  warned 
by  some  of  the  trustees,  that  whatever  was  not  Jonathan's 
liad  been  assigned  to  them  ;  he  however  insisted  on  proceed- 
ing, in  consequence  of  which  an  indemnifying  bond  was  given 
and  a  levy  made. 

In  the  counting  room,  every  thing  was  levied  upon,  in- 
eluding  notes  of  hand,  policies  of  insurance,  &c«  but  articles 
of  this  description  were  returned.  Among  other  things  in 
the  compting  room,  Barclay's  Dictionary  and  Kid  on  Ex- 
ehuige  were  taken.  The  inventory  contains  five  Book  Cases, 
three  of  which  were  in  the  compting  room,  to  wit:  a  large 
pine  book  case,  one  ditto  with  drawers,  a  book  case  contain- 
ing sundry  books,  and  papers  in  drawers.  In  the  room  over 
the  kitchen  a  mahogany  book  case  containing  sundries.  In 
the  front  room  of  the  third  story  a  book  case. 

Previously  to  the  sheriff's  sale  a  subsequent  notice  was 
given  by  the  attorney  of  Jacob  Shoemaker,  tbgd  the  property 
of  Jacob  Shoemaker  was  assigned. 

As  to  what  property  belonged  to  Jonathan,  the  plaintiff^ 
his  father,  Jacob  Shoemaker  testified  as  follows  :  The  chest 
of  tools  belonged  to  my  son,  the  gun  belonged  to  a  gentleman 
at  St.  Thomas,  it  was  in  my  possession,  my  son  had  an  um- 
brella, the  dictionaiy,  Kid  on  exchange,  and  the  walnut  book 
ease  belonged  to  Jonathan ;  there  was  no  walnut  book  case 
mentioned  in  the  inventory  ;  three  of  the  book  cases  are  men- 
tioned as  pine  or  mahogany,  two  are  not  described,  one  of 
these  was  in  the  compting  room,  and  the  other  in  the  front 
room  of  the  third  story,  and  which  of  these  was  Jonathan's 
was  not  ascertained.  The  proof  was  not  clear,  that  any 
thing  belonging  to  Jonathan  was  sold,  except  the  Dictionary, 
Kid  on  Exchange  and  a  Book  Case. 

The  levy  was  made  on  the  seventeenth  of  March,  one 
thousand  eight  hundred  and  eight ;  Jonathan  the  plaintiff,  at 
the  time  of  the  lety,  and  at  the  time  of  the  action  brought 
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18iS«^    was  a  mioor^  and  no  danuiges  were  claimed  c^  ae^oimt  o£ 
the  joint  property  in  trade. 

a^aifuf  The  jury  gave  a  verdict  for  Five  Tbeousaihi  Qoii]jkB% 

LivEXBLY.    damages. 

A  rule  wi^  obtained  to  ^ew  cause  why  a  new  trial 
should  not  be  granted  on  accounts  among  other  grounds^  of 
the  excessiveness  of  the  damages* 

It  was  argued  for  the  rule*  by  BawU  and  LeuM^  and, 
against  it  by  PMUips,  Hare  and  Hofkinson. 

Th£  CoiTRT^  HBidpHUXy  P^^deftt^  gave  the  following 
opinion. 

On  the  seventeenth  day  <^  January^  one  thousand  eight 
hundred  and  seven,  Jacob  Shoemaker  made  an  assigpiitfient  of 
all  his  private  property  to  trustees.  On  the  twenty*sixth  oC 
January^  one  thousand  eight  hundred  and  seven^  the  trustees 
gave  Jacob  Shoemaker  a  power  of  attorney  by  virtue  oC 
whiehf  as  the  court  supposedf  and  so  ej^ressed  it  as  their 
opinion,  on  the  trial  of  the  action  between  the  tmslees  and 
Livezely,  he  was  constituted  the  agent  of  the  trustees^  aad 
in  that  character  his  possession  was  to  be  considered  as  tho^ 
trustee's :  and,  as  the  execution  did  not  come  until  after  the 
acceptance  of  the  assignment  by  the  trusteesy  which  was  evio 
deneed  by  their  act,  in  creating  the  power  of  attomeyy  that, 
in  equity,  if  no  fraud  was  intended,  the  assignment  onghtf  at. 
least>  to  take  effect  from  that  time ;  and  thence  the  possessioiir 
remained  consistent  with  the  deed,  and  so  continued  when  the. 
execution  was  levied.  There  was  but  a  lapse  of  nine  days, 
between  the  date  of  the  assignment  and  tilie  power  of  ati> 
tomey. 

But  of  the  existence  of  this  power  of  attorney,  wkieh,  Vk 
the  opinion  of  the  court,  protected  the  goods  from  I4veaely^a 
right  to  levy,  he  bad  no  knowledge,  from  any  thing  that  ^i*-. 
peared  in  evidenee ;  he  had  therefore  good  reason  to  eoosidn^ 
himself  in  the  exercise  of  a  lawful  right ;  but  whether  h^  was 
right  or  wrong  in  levying  on  the  property  assigned,  he  had. 
no  right  to  levy  upon  the  property  of  a  stranger*  If  he  haft 
done  wrong  he  is  answerable :  but  to  whom  ?  No  one  man  has 
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ft  t*iglit  to  veeover^  for  a  wr^og  done  onother.    If  Livezely      1813. 
was  a  trespasser  the  riebts  of  different  persons  were  vio*  ^ 

DMOEMAKSIL 

jl  iatod^  and  tlie  prlneipal  wrongs  whieh  was  of  a  nature  to      asointt 

swell  the  dama^  beyond  the  aetual  injury,  was  don^  Livxzklt. 
to  Jaeob  Shoemaker,  on  aecount  of  the  unlawful  entry  into 
bis  honse  (whieh  was  his  eastle),  and  the  inyasion  upon  the 
peaee  and  quietness  of  his  wife  and  ftunily,  and  the  aet  of 
going  through  and  searohing  every  part  of  his  house,  from 
the  kitehen  to  the  garret.  Next,  was  the  injury  done  to  the 
trustees,  in  seizing  and  selling  the  property  assigned ;  this 
however,  was  adjusted  in  another  suit.  Lastly,  was  the  in^ 
jury  done  to  Jonathan  Shoemaker,  the  plaintiff,  in  taking 
and^selling  the  few  articles  that  hare  been  mentioned. 

We  are  now  ealled  upon  to  say  whether  the  damages 
giren  are  not  exeessive,  and  whether  a  new  trial  ought  not 
to  be  granted,  for  that  reason. 

'i  he  power  of  the  court  to  grant  a  new  trial  in  such  a 
ease  eannot  w^  be  ealled  in  question. 

That  the  court  possess  such  a  power  in  eases  of  torts, 
except  in  one  instance,  whemn  a  new  trial  has  never  been 
granted,  has  been  shewn,  from  the  authorities  read. 

The  principal  obstacle  that  opposes  itself  to  the  exercise 
«f  the  powei^  arises  from  the  diflteulty  that  exists  in  ascer- 
taining when  'a  verdict  is  wrong,  there  being  no  mode  of 
eon^utation  by  which  the  damages  ean  be  estimated  as  in 
tbe  ease  of  contracts. 

Bat  even  in  cases  of  torts  a  gradation  in  injuries  is  very 
apparent.  In  an  action  for  criminal  conversation,  owing  to 
the  enormity  of  the  offence,  the  jury  have  been  left  without 
limits. 

In  actions  for  malicious  prosecutions  it  is  often  the  case 
^at  the  plaintiff  has  run  the  risk  of  an  ignounious  punish- 
ment, and  irreparable  loss  of  character. 

In  slander,  the  defendant  has  maliciously  endeavoured 
to-  flx  a  stain  upon  the  plaintiff's  reputation. 

In  an  action  for  false  imprisonment,  the  plaintiff  has 
been  deprived  of  his  personal  liberty. 


S90  CAS£S  IN  THE 

^^^^*  But  tresspass  fop  goods  taken^  when  miatteiided  wWi 

Shoemaksr  aggravating  circmnstances  to  the  dwelling  or  person  of  the 

agtthut       owner,  falls  in  the  lowest  errade  of  torts  and  giyes  the  least 

foundation  for  augmenting  the  damages  beyond  the  real  injury. 

In  the  ease  of  Bearman  against  Carrington  (a)>  whieh  is 
one  of  tlie  stongest  eases  in  opposition  to  granting  new  triab 
for  excessiyeness  of  damages,  it  is  said  by  the  eourt,  that  there 
is  a  great  difference  between  eases  of  damages  whieh  ean  be 
certainly  seen,  and  such  as  are  ideal ;  2s  between  assumpsit^ 
trespass  for  goods  where  the  sum  or  value  may  be  measured 
and  in  actions  of  imprisonment,  fualieions  prosecution^  slander 
and  other  personal  torts,  where  the  damages  are  matter  of 
opinion.  But  in  the  case  of  Gooddtle  against  Tombs,  (6) 
which  was  an  action  of  trespass  for  mesne  profits,  tike 
plaintiff  was  not  confined  to  tlie  very  mesne  profits  only,  but 
was  allowed  to  recover  for  his  trouble,  &c« 

In  trespass  for  goods,  in  ordinary  cases,  the  value  of  the 
goods  ought  not  to  be  lost  sight  of;  but  even  there  it  would 
not  be  unreasonable  to  allow  the  plaintiff  something  for  his 
^N>uble  and  inconvenience.  A  trespass  may  be  eommitted 
maliciously,  with  a  design  to  harrass  and  distress  the  plaint  iff, 
consequently  no  line  can  be  drawn  with  accuracy  to  estimate 
damages  in  ease  of  trespass.  It  must  be  left  to  the  jury 
upon  the  circumstances  of  each  particular  case,  under  the 
controling  power  of  the  courts  to  grant  a  rehearing,  upoA 
sound  and  legal  principles. 

In  a  ease  circumstanced  as  the  present,  where  the  real 
value  of  the  articles  taken  did  not  perhaps  exceed  from 
thirty  to  fifty  dollars ;  where  the  dwelling  house  of  the  plain- 
tiff was  not  invaded,  or  his  family  disturbed ;  where  no  affront 
was  offered  to  his  person  by  battery  or  menaces ;  where  his 
character  had  not  been  scandalized  or  put  in  jeopardy,  and 
where  his  liberty  had  undergone  no  restraint  by  imprison- 
ment or  otherwise ;  in  such  a  case,  the  court  eannot  diveat 
themselves  of  a  firm  belief  that  five  thousand  dollars  daam- 

(a)  2  WUson's  Rep.  24a 
(A)  2    do.    131. 
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ges  are  excessive  aiwj  very  far  disproportioiiate  to  the  injury       1813. 

sustained.    And  from  the  extreme  severity  of  tlie  verdict 

the  court  must  suppose  that  the  jury  have  been  mJ8iea5  and       against 

have  taken  into  their  eonsideration  cireumstances  well  cal-     Livkzelv. 

eulated  to  inflame  their  passions,  but  which  ft>nned  a  cause 

of  action  in  favour   of  Jacob  >^hoemaker9  and  not  of  the 

plaintiffl    The  distress  of  the  plaintiff's  mother  and  sisters 

was  sufficient  to  rouse,  his  resentment,  and  had  a  tendency  to 

provoke  a  personal  attack ;  yet  it  gave  to  him  no  legal  cause 

of  action,  whereby  he  could  derive  any  enlolument  to  himself. 

This  view  of  the  subject  was  not  explained  to  the  jury 

at  the  trial,  which 4n  all  likelihood  was  a  consequence  of  the 

tx  parte  hearing. 

In  torts,  generally,  the  court  would  not  grant  a  new 
trial  m^ely  because  they  were  dissatisfied  with  the  verdict; 

we  have  no  wish  to  control  the  Jury ;   but  in  extraordinary 
eases  it  is  our  opinion,  that  an  independent  and  discreet  exer- 
cise of  the  eontroling  power  of  the  ^ourt  will  aid  In  the  at- 
tainment of  justice,  and  will  preserve,  rather  than  impair^  ^ 
the  saeredness  of  a  Jury  trial. 

A  Jury  of  the  most  honest  and  intelligent  men,  on  a 
question  of  damages,  may  on  a  sudden  be  hurried  into  a  se- 
vere and  heavy  verdict,  which  they  themselves  upon  cool  re- 
flection would  be  desii'ous  of  mitigating.  The  court  in  exer*' 
cising  this  po^^r,  do  not  invade  the  province  of  the  jury. 

The  subject  of  controversy  is  merely  referred  back  to 
the  same  tribunal,  to  be  recommenced  upon  the  most  deliber- 
ate and  calm  consideration  of  a  second  Jury,  whose  verdict 
ought  to  be  conclusive.'^ 

The  court  decline  making  any  recommendation  as  to  the 
reduction  of  damages,  to  mark  out  the  exact  sum  that  the 
plaintiff  shall  recover,  that  constitutionally  belongs  to  the 
jury  and  not  to  the  court.  The  granting  of  a  new  trial  keeps 
the  two  jurisdictions  within  their  proper  orbits. 

*  The  cause  was  again  tried  the  tenth  day  of  September  1813,  lieforc  a 
special  jur^f  who  gave  a  verdict  for  the  plainlifT  for  S  1500  damages.  v 

Repotstj.p. 

Voi.  II.  No.  II.  H 
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1813.  The  rale  for  granting  a  new  trikl  is  made  absolute  <« 

^'       ■  ■■■■'  the  payment  of  costs.    But  the  object  is  not  to  allow  the  dc- 
*"^JJf^**  fendant  to  take  advantage  of  the  manner  in  which  the  plain- 
LivKWjLY.   tiff  has  declared ;  he  is  to  be  confined  to  the  m^ts. 

New  trial  granted. 


1813,  TouxG  against  Coixins. 

A  leeci  pre-  TPHIS  was  an  amicable  action,  in  ease,  entered  the 
acripUot)  can-  J|^  first  of  December,  one  thousand  eight  hundred  and 
this^uteTbttt  eight  to  try  the  right  of  the  plaintiff  and  his  tenants,  as 
Uie  doc&ine    owucr  and  occupiers  of  the  house  at  the  south  west  comer 

of  prrsump-        ^  -^,  ■  ^  .  i  <»  .         . 

linn  prevails    of  Chcsnut  and  Second-strccts  to  the  use  of  a  cei*tain  pn^y, 
in  a  variety  of  q^^  hq  |j|^y  running  not*th  and  south,  at  the  east  end  of  the 

ii  does  not  house  and  lot  occupied  by  the  plaintiff 
f«te?bilta^.  ITie  declaration  complained,  that  whereas  the  plaintiff 
iumpHve  bar.  then  Was,  and  for  a  long  time,  then  last  past,  had  been  pos- 
sessed of  the  above  premises,  and  that  die  plaintiff  and  all 
those  whose  estate  he  had  in  the  land  aforesaid, 'had  had,  and 
been  used  to  have,  a  free  passage  to  a  certain  privy,  situate 
as  above  described,  and  the  free  right  of  using  the  same  for 
themselves  and  their  servants,  to  the  privy  aforesaid,  going 
and  returning,  without  any  trouble,  hindrance  or  denial  of 
any  person  or  persons :  nevertheless  the  said  defendant,  con- 
triving the  plaintiff  unjustly  to  vex,  and  him  of  his  aforesaid 
rightful  use  of  the  said  privy  to  deprive,  on  the  thirtieth  day 
of  July  A«  B.  one  thousand  eight  hundred  and  eight,  at  the 
county  aforesaid,  certain  rails  and  pieces  of  wood  across  the 
door  of  the  said  privy  did  place  and  fix,  whereby  the  plain- 
tifl^  from  having  the  use  of  the  said  privy  in  form  aforesaid, 
was  altogether  hindred  and  deprived,  to  the  damage  of  the 
plaintiff  five  hundred  dollars. 

The  defendant  pleaded,  that  the  place  where,  &c«  was 
the  freehold  of  Isaac  R.  Marshall  and  others,  at  the  time  &6. 
and  that  the  defbndant  was  tenant  for  years^  of  the  said  Isaae 
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tL  Mupshall*  et  alf  and  that  by  command  of  the  said  Isaac  IL      1813. 
Marshall^  and  the  others,  owners  of  the  premises  where,  &c**^ 


"to  IT  iif 

'         he  did  place  and  fasten  the  rails  and  pieces  oi  wood,  fcc.  men-     mg^aimtt 
'         tioned  in  the  declaration,  without  that,  that  the  said  plaintiff   Colums. 
and  all  those  whose  estate  he  had  &e.  have  had  &e»  free  pas- 
sage &e. 

The  cause  was  brought  to  trial  before  a  special  jury. 

It  appeared  in  evidence,  that  the  easement  had  been  en- 
joyed for  a  period  of  sixty  years  and  upwards,  with  every 
appearance  of  ownership  and  with  the  apparent  acquiesence 
of  those  seized  of  the  inheritance.  After  the  evidence  was 
^ven  at  the  trial,  a  verdict  was  agreed  to  be  entered  for  the 
^aintiff  for  six  cents  damages,  subject  to  the  opinion  of  the 
eouit,  whether  in  such  a  case  the  jury  ought  to  presume 
a  grant* 


By  the  Coubt,  Hshphixt,  President. 

We  have  examined  the  principles  of  law  on  the '  subject^ 
and  are  of  opinion,  that  after  so  long  a  possession,  which  0s 
not  been  answered  or  in  any  way  ejpisyned,  the  jury  ought 
to  presume  a  grant.  A  legal  prescription  cannot  exist  in 
this  state,  the  memory  of  man  being  reckoned  from  a  period 
of  sneh  remote  antiquity,  but  the  doctrine  of  presumptioit 
prevails  in  a  variety  of  instances,  it  does  not  form  an  abso- 
luU  bar  like  the  statute  of  limitation,  but  a  presumptvce  bar* 
which  ought  to  go  to  the  jury.  In  this  case  the  land  could 
not  have  been  recovered  if  there  had  been  an  adverse  posses- 
sion for  one  third  of  the  period  in  which  the  easement  has 
been  peaceably  enjoyed. 

Judgment  for  the  plaintiff. 

Lowber  and  jBTopfemson,  for  plaintiff. 
.  Jllherton  and  Levy,  for  defendant. 
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ASHB  stated  for  the  opinion  of  the  Court. 
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FOB   THE 

CITY  AND  COUNTY  OF  PlULABELTBlA. 

^gj^3^  •    SEPTEMBER    TERM,   1813. 

A  man,  by 

his  w.b,  gave  MiLMR  gainst  Stoit. 

power  to  sell 
ms  much  df  hU 
remsinin^ 

l;tod»  as  On  the  fifth  day  of  May,  one  thousand  seven  hundred  and 

licient  to  pay"  ninety-eight,  Peter  Hinkle  made  his  will,  and  died  about  the 
^w^^?  ^'   ^^^^^  ®f  M^J'  ^"^  thousand  eight  hundred  and  one. 
ling  an  ar-  After  scveral  dcvlscs  of  different  parts  of  his  real  and 

WM  "S  personal  estate,  there  is  in  his  will,  the  following  clausey— 
tween  the  exe-  <«  I  do  hereby  further  fully  empower  and  authorize  my  Eite- 
residuarydcvi- "  cutors,  hereinafter  named,  or  the  survivor,  or  survivors 
sees,  by  which  «  of  them,  to  sell  and  dispose  of  as  mueb  of  my  remainitig 
was  to  have  ^*  land  as  shall  be  sufficient  to  pay  my  debts;  aBdtogi*ant, 
his  part,  upon  ^j  convey,  and  assure  the  same  to  tlie  purchaser  or  purcha- 
portion  of  the  *'  sers,  his,  her  or  their  asaii!;ns  forever,  in  fee,  and  to  seal, 
Vhc  Court  ^*  execute  and  acknowledge  all  such  deeds,  conveyances  and 
were  of  opin-  ^<  assurances  in  the  law,  for  the  absolute  sale  of  the  same 
debu  remaiii-  *'  ^r  any  part^t hereof;'*  the  nioney  how  in  Court  to  be  dis- 
ed  a  lien  on  posc'd  of  arises  from  a  sale  by  the  Executor  of  the  "  remain- 
longer  than     *'  ing  lands,*'  alluded  to  in  the  above  recited  clause  of  the 

nomthttend-  ^^"" 

jng  the*4th  "  William  Stout,  the   defendant,  the  executor,  married 

section  of  the  Margaret,  one  of  the  cluldren  of  the  testator,  to  whom  he  de- 
cf  April  1797,  vised,  in  equal  shares,  so  much  of  these  «  remaining  lands,** 
and  that  a  pur-  ^^  ghould  be  left,  after  the  sale  for  the  payment  of  his  debts. 

chaser  under  '  «  i  * 

any  one  of  the  Instead  of  selling  these  lands  devised  for  the  payment  of 
ftVubiect^to^  ^ebts,  arrangement  was  made  between  the  executors  and  the 

;hat  hen. 
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residuary  devisees,  by  ivhieh  tlie  land  was  to  be  divided  into      1813. 
five  equal  parts,  and  each  devisee  was  to  have  a  fifth  part,  - 
j  upon  paying  a  fifth  part  of  the  debts  of  the  tefitat<M*«  c^nlmt 

In  execution  of  tliis  arrangement  the  five  devisees  con-     Stovt. 
veyed  the  whole  interest  to  one  Henry  Hinkle,  who  was  to 
rcconvcy  to  them  scverafiy,  as  flicy  respectively  discharged 
^       the  portion  of  debt  allotted. 
,  The  deed  to  Henry  Hinkle,  bears  date    the   twenty- 

f  eight  day  of  July,  one  thousand  eight  hundred  and  three. 

All  the  devisees,  but  TTilliam  Stout,  have  paid  their 
parts  of  tlie  debt,  and  received  their  re-conveyances.     , 

There  is  a  deed  prepared  and  executed  by  Henry  Hinkle 
to  IFilKam  Stout,  fi>r  his  share  of  the  land ;  but,  it  ha&  never 
been  delivered,  as  he  has  not  paid  his  part  of  the  debt :  This 
deed  bears  date  the  twenty-second  day  of  Mapch^  one  thou- 
sand eight  hundred  and  three.  ^ 

The  tWenty-fieventh  of  Noveiaber  one  thousand  eight 
Aundred  and  two,  William  Stout  and  wife  executed  a  inort- 
gage  of  her  part  of  the  premises,  to  Joseph  Miller  to  secure 
the  payment  of  a  bond  fdr  0  533  34. 

The  first  of  April  one  thousand  eight  hundred  and 
three,  'WUIiam  Stout  executed,^  bond  to  said  Miller  for  1751 
on  which  a  judgment  was  entered  on  the  nineteenth  of  Mai*ch 
one  thousand  eight  hundred  and  seven. 

The  twenty-third  of  November,  one  thousand  eight  hun- 
dred and  eleven,  Williiftn,  Stout  and  wife  executed  a  mort- 
gage  to  Miller  of  the  premises,  in  question,  (and  others)  to  ^ 
secure,  not  only  the  debt  of  1751,  but  the  former  debt  of 
2533  34.  Under  the  last  mortgage  the  property  has  been 
sold,  for  about  ^1500.  The  refresentative  of  the  estate  of 
Peter  Hinkle,  claim  g  378  13  of  this  money,  being  'William 
Stout's  part  of  the  debts  of  Peter  Hinkle  5  charged  upon  her 
share  of  the  real  estate. 

Joseph  Miller  claims  the  whole  money,  or  so  much  of  it 
as  win  fully  satisfy  his  claim  under  the  mortgages,  bonds  and  \ 

judgments  held  by  him  against  William  Stout. 

The  above  mentioned  deed  of  the  twenty-eighth  of  July, 
one  thousand  eight  hundred  and  three,  has  not  been  recorded, 
nor  is  there  any  written  evidence  of  the  arrangement  above 


I 
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1815.      stated*    The  defendant  denies  that  he  had  notice  or  kaow^ 
'  ledge  of  any  such  arrangement. 


MlLLSR 

a^anud  WoUoce,  for  pUiintiff.    John  Sergeant,  for  defendant. 


Stout. 


Peb  Cubiam^  BempMUf  President 

It  ivas  contended,  in  this  case,  that  the  debts  of  the  tes- 
tators did  not  remain  a  lien  on  his  real  estate,  longer  fhaii 
seven  years ;  and  to  support  this  position,  the  fourth  section 
of  the  Act  of  the  fourth  of  April  A.  D.  one  thousand  seveo 
hundred  and  ninety-seTcn  vras  relied  upon. 

The  Court  are  of  opinion  that  the  above  section  does 
not  extinguish  the  liens  which,  in  the  present  case,  were 
created  by  a  particular  provision  of  the  will,  making  a  part 
of  the  real  estate  of  the  testator  (devised  to  certain  devisees} 
liable  for  his  debts,,  and  authorizing  his  executors  to  sell  as 
much  of  the  same  as  would  be  sufficient  ibr  that  purpose* 
A  purchaser  under  any  one  of  the  devisees,  must  take  it  sub- 
ject to  this  provision  in  tne  will ;  neither  could  a  sale,  made 
by  the  devisees,  prevent  the  executors  from  selling,  to  pay 
the  debts,  and  there  is  nothing  to  restrain  the  ^ecators 
from  selling,  after  the  expiration  of  seven  years. 

In  addition  to  this,  it  appears  that  die  first  morgaget 
dated  about  sixteen  months  after  the  testators  death,  has  an 
express  reference  to  the  will  of  Peter  Hinkle.  The  mort- 
gagee is  therefore  to  be  considered  as  having  had  octtfol  no- 
tice of  the  existence  of  debts  at  th^  testators  death,  and  of 
the  executor's  authority  to  selL 

If  the  Mortgagee  did  not  know  of  the  arrangement  al- 
luded to  in  the  case  stated,  on  that  subject,  it  is  enough  to 
say,  that  the  lien  was  not  thereby  aflbcted ;  the  land  was  still 
considered  as  a  security  for  the  debts ;  and  besides,  the  first 
mortgage  was  ^ven  previously  to  the  arrangement  or  lien 
of  the  twenty -third  of  July  one  thousand  eight  hundred  and 
five.  This  mortgage  is  for  a  sum  greater  than  the  amount 
claimed  for  the  debts  and  the  security  of  the  sum  due  on  thia 
mortgage,  it  is  conceived,  cannot  be  changed  for  the  better 
by  being  included  in  the  mortgage  of  November  one  thou- 
sand eight  hundred  and  eleven ;  especially  as  the  Mortgagee 
,  had  derived  notice  from  the  will^  when  the  first  mortgage 
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was  giveti,  of  the  existence  of  debts  and  of  the  executor's  an-      1813. 
thority  to  sell.    It  is  unnecessary  to  say  whether  or  not  the 


sum  of  1751,  secured  by  Judgment  on  the  nineteenth  of  a^edruf 
March^  one  thousand  eight  hundred  and  scTon,  and  after-  Ststut. 
wards  included  in  the  mortgage  of  the  twepty-third  of  No- 
yember  one  thousand  eight  hundred  and  eleven,  stands  in  a 
light  more  favorable  to  the  mortgagee,  as  there  is  money 
sufficient  to  pay  that  sum  and  tho  claim  for  debts,  •  leaving 
something  also  towards  satisfying  the  sum  originally  secured 
by  the  first  mortgage.  ^ 

Upon  the  whole,  the  Court  al^e  of  opinion  that  the 
amount  claimed  for  the  debts  of  the  testator  ought  to  h« 
paid ;  the  mortgagee  will  be  entitled  to  whatever  remains. 


1813. 
Th£  case  of  Johk  Thompson.  ^    JWvemder  i3/> 

JOHN  THOMPSON  commenced  building  a  house  situate  fb^sb^d  m«. 
in  the  City  of  Philadelphia,  in  the  month  of  July  OMj^e^^"^  ^f 
thousand  eight  hundred  and  eleven.  a  building,  tc- 

Heniy  Bell  furnished  lumber  to  the  building  between  the  ^?fmtDt*o| 
fifth.day  of  August  one  thousand  eight  hundred  and  eleven.  Attorney  fron 
and  the  thirty-first  day  of  March  one  thousand  eight  hundred  owner  of  the 
and  twelve,  to  the  amount  of  g  M9  67.  Iwilding; 

iudgment 

Bunting  and  Watson  furnished  lumber  to  the  building  ivm  confessed 
between  the  eighteenth  day  of  October  one  thousand  eight  2J|d^J^"„^ 
hundred  and  eleven  and  the  twenty-second  of  April  one  thou-  and  the  fien 
sand  eight  hundred  and  twelve,  to  the  amount  of  S£99  89.   oie  ^olono- 

On  the  tenth  day  of  December  one  thousand  eight  bun-  taj^ni  office 
dred  and  eleven,    Thompson  executed  to  Paul  Beck,  jun.  months  from 
a  mortgage  on  the  lot  on  which  the  building  was  erected  ^^  ^^  ^'^ 
for  i  600,  which  was  recorded  on  the  same  day.  the  mstanals. 

On  the  twenty-fourth  day  of  March  one  thousand  eight  J^  Jj^^'Ig^ 
hundred  and  twelve,  Thompson  executed  to  PaulBeck,jr.iQtwoyeus 

from  its  com- 
mencement   It  was  held,  that  the  takin};^  of  the  bond  and  warrant  of  attorney  wts  not,  nor 
was  J  he  entering  the  same,  an  eztinjE^uishment  of  the  lien,  created  by  the  act  of  Assembly 
But  that  A's  lien  had  a  preference  oyer  that  of  a  general  judgment  creditor,  whose  judgment 
bore  A  date  prior  to  the  judgment  of  Aj  but  subsequent  to  the  commencement  of  the  buuding. 


A 
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ISiS.      another  mortgage  ob  tlio  same  lot  for  01OdO^/wluch  wa» 
recorded  the  same  day. 


^ '^joHiT  ^^  O**  the  fourteenth  day  of  May  one  thousand  eight  hun- 

TaoMPftoif.  djped  and  twelve^  Henry  Bell  accepted  from  Thompson  a 

Bond  and  warrant  of  attorney  for  the  amount  of  his  elaim. 

He,  on  the  same  day,  entered  up  the  Bond  and  wcucraot 

'         and  filed  his  e]aiii\  in  the  office  of  the  prothonotary. 

On  the  same  day  Thompson  gave  Bunting  and  Watson 
a  bond  and  warrant  of  attorney,  for  the  amount  of  their 
claim ;  this  bond  and  warrant  was  entered  up,  and  Bunting 
and  Watson's  claim  filed  on  the  fifteenth  day  of  May  one 
tliousand  eight  hundred  and  twelve. 

The  premises  were  sold  on  the  twenty-third  day  of 
March  one  thousand  eight  hundred  and  thirteen,  by  virtue  of 
a  Tenditioni  exponas  for  dollars,  and  the  proceeds 

being  brought  into  court  a  question  arose  as  to  the  distribu- 
tion of  it. 

The  Court,  Hemfhiix,  Pnsidcnt,  after  argument, 
gave,the  following  opinion. 

This  is  ^  case  between  lien  creditors,  under  the  Act  of 
the  seventtenth  of  March  one  thousand  eight  hundred  and 
six  and  a  Mortagee. 

The  building  was  commenced  in  July  one  thousand 
eight  hundred  and  eleven. 

Henry  Bell  had  a  claim  of  JS929  67,  for  lumber  furnish- 
ed from  the  fifth  of  August,  one  thousand  eight  hundred  and 
eleven,  to  the  thirty-first  of  March  one  thousand  ei^t  hun- 
dred and  twelve. 

On  the  fourteenth  of  May  one  thousand  el^t  hundred 
and  twelve,  Henry  Bell  took  a  Bond  and  Warrant  of  Attorney 
to  confess  judgment  from  John  Thompson  the  debtor,  and 
owner  of  the  building,  and  on  the  same  day  he  entered  judg- 
ment,  by  virtue  of  the  warrant  of  attorney,  in  the  District 
Court,  and  at  the  same  time,  filed  his  claim. 

Bunting  and  Watson  had  a  claim  of  2  299  89,  for  lum- 
ber  furnished  from  the  eighteenth  of  October  one  thousand 
eight  hundred  and  eleven,  to  the  twenty-second  of  April  one 
thousand  eight  hundred  and  twelve;  they  also to<di  a  bwd 
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and  warrant  of  Attorney « to  confess  judgment^  from  tlie  said      1813. 
John  Thompson,  on  the  fourteenth  day  of  May  one  thousand  ~7     *     T 
eight  hundred  and  twelve^  and  on  the  fifteenth  day  of  May,        john 
had  judgment  entered  in  the  District  Court,  and  at  the  same  Tiio*''*^^ 
lime  filed  their  claim. 

On  the  tenth  of  Dceember  one  thousand  eight  hundred 
and  eleven,  John  Thompson  executed  a  mortgage,  on  the 
lot  on  ivhicli  the  building  was  erecting,  in  favour  of  Paul 
Beci(,  jr.  for  £600,  whieh  was  recorded  on  the  day  it  was 
executed. 

Another  mortgage  was  executed  by  John  Thompson  on  the 
same  premises  in  favour  of  Paul  Beek  jr.  for  S 1000,  on  the 
twenty-foui'th  of  March*  one  thousand  eight  hundred  and 
twelve,  which  was  recorded  on  the  same  day. 

ThefH^mises  were  sold  on  the  twenty- third  of  March,  one 
thousand  eight  hundred  and  thirteen,  by  the  sheriflT,  on  a  writ 
of  Veniiticni  Exponas*  The  day  of  sale  was  within  two 
years  from  the  commencement  of  the  building. 

The  acjt,  after  creating  the  lien  in  favour  of  flie  mechan- 
ics, provided  that  no  such  debt  for  work  and  matwiaU  shall 
r^nain  a  lien  on  the  said  houses,  or  other  buildings,  longer 
than  two  years  fromHhe  commencement  of  the  building  there- 
of; nnless  an  action  for  the  recovery  of  the  same  b^  institut- 
ed, or  the  claims  filed,  within  six  months  after  performing 
the  work  or  furnishing  the  materials,  in  the  office  of  the 
Prothonotary  of  the  said  county. 

In  this  case  the  bonds  and  warrants  of  attomies  were 
taken  and  the  claims  filed,  within  six  months,  after  the  ptr* 
ifbrmance  of  the  work  &c.  By  the  second  section  ot  the  act 
of  the  twenty-eight  of  March,  one  thousand  eight  hundred  ^^ 

and  eight,  the  lieu  creditor  may  elect  to  proceed  by  a  person- 
Id  action  against  the  debtor,  to  recover  his  elaim,  aeeording  . 
to  the  nature  of  tiie  demand,  or  by  a  ^etre^em^  against  the 
debtor  and  owner  of  the  building ;  but  if  he  eleets,  to  pro- 
ceed by  $eirefadas^  exeeutibn  shall  not  issue,  except  against 
Uh^  building  or  buildings  upon  wbicb  the  lien  exists.  One  of  the 
remedies  pointed  out  by  the  Act  is  to  obtain  a  judgment  in 
a  personal  aetion ;  and  the  judgment  would  not  only  bind  the 

Toi.  XI.  No.  n.  I 
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1818.       particular  land,  on  vhich  the  building  is  ereeted^  bat  all 


,j,  other  lands  of  the  defendant* 

John  On  behalf  of  the  mortgagee  it  has  been  eontended^  that 

Thommoh  ^^  ji^u  creditors, '  by  the  acceptance  of  die  bonds  and  war- 
rants of  attornies,  lost  the  benefit  of  their  liens  under  the 
act  because,  by  the  general  principles  of  law,  the  taking  of 
the  bonds  and  warrants,  operated  as  an  extinguishment  of  the 
simple  contract  debts  ;  and  that  the  liens  of  course  must 
eease  |  and,  as  the  mortgage  was  prior  to  their  judgmentSf 
although  after  the  eominencement  of  the  building,  the  mort- 
gagee was  entitled  to  a  preference  out  of  the  proceeds  of  the 
^  sale.  This  has  led  us.  to  examine  into  the  Law  on  the  doc- 
trine of  extinguishments,  and  into  the  reason  of  tbe4aw.  It 
is  a  general  rule  that  the  acceptance  of  a  higher  seeority, 
than  the  creditor  had  before,  is  an  extinguishment  of  ibm 
first*  debt ;  as  if  a  creditor  by  simple  contract  accepts  an  ob» 
ligation,  this  is  an  extinguishment  of  the  simfde  eoBtraet 
debt ;  but  the  acceptance  of  a  security  of  an  inferior  natore^ 
or  of  a  security  of  equal  degree  does  not  extinguish  the  first 
debt ;  as  in  the  one  case,  if  a  bond  is  given  in  satisfaction  of 
a  judgment ;  and  in  the  other  wltere,  an  obligee  has  a  s^ecosd 
bond  given  to  him  for  the  first  debt. 

A  judgment  is  a  seeurity  of  a  higher  nature  than  % 
bond ;  and,  if  a  bond  creditor  obtains  judgment  on  the  bond* 
he  cannot  afterwards  bring  an  action  on  the  bond ;  for  the 
debt  IS  drowned  in  the  judgment. 

In  every  instance  where  the  law  works  an  extingttisfc* 
ment,  the  creditor  has  gained  a  higher  security ;  the  thing 
substituted  is  more  beneficial  to  the  creditor,  than  the  thing 
originally  contracted  for. 

In  the  case  befoi*e  us,  the  debts  of  the  mechaaies  or  lum* 
ber  merchants,  where  originally  simple  contract  ddbts,  bot^ 
for  the  security  of  these  debts,  the  act  has  ci*eated  a  Uen  on 
the  building*  So  that  the  security  which  the  creditors  had, 
in  lelation  to  the  safety  of  the  debts^  ranked  with  dtat  of  a 
judgment  or  mortgage.  For  two  years  the  lien  is  to  eon* 
tinue*  without  any  act  to  be  done  by  the  creditors  ;  and  witii- 
in  those  two  years,  all  the  dates,  in  this  case,  are  ineloAed  j 
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ud  tlie  elaims  to  perpetuate  their  liens^  were  filed  vitkin       ISIS, 
the  two  years^  aad  within  six  months  after  the  f umishine  of  - 

^,  .     .   ,  The  Ti*^.'  of 

the  materials.  john 

In  the  one  ease  the  claims  were  filed  on  the  same  day  I'bokpsok. 
on  whieh  the  bonds  and  warrants  were  exeeuted  :  but  it  must 
have  b^n  after  their  aetual  exeeution^  as  the  papers  were  all 
taken  to  the  offiee  at  the  same  time.  In  the  other  case,  the 
olaim  was  filed  the  day  lifter  the  bonds  and  warrants  were 
•xdeuted,  but  at  the  same  time  of  the  entering  of  the  judg* 
stent.  The  eireumstanee  of  filing  the  elaims,  is  erldenee 
that  the  creditors  had  no  e^etation  that  their  liens  had 
been  impaired,  and  there  is  nothing  in  the  ease  to  show,  that 
the  debtor  understood  it  differently.  If  then  the  Hens  are  to 
be  affeeted,  it  results  not  ^  from  the  actual  understanding  of 
parties^  but  flows  from  the  general  principles  of  law ;  and 
upon  these  priAcipleSf  considered  in  the  abstract,  we  have 
already  seen,  that  a  judgment  or  bond  will  totally  extinguish 
a  simple  contract  debt.  But  owing  to  the  peculiar  nature 
of  the  debts  in  question,  secured  as  they  are  by  the  act,  a 
judgment,  although  it  might  be  said  to  drown  the  simple 
contract  debt,  does  not  desti^oy  the  lien ;  for  it  still  remains^ 
and  will  defeat  a  judgment,  prior  to  the  judgment  of  the  lien 
erediWs,  if  the  first  judgment  was  after  the  commencement 
ai  the  building,  ^rfais  has  not  been  denied,  but  it  is  argued, 
that  the  judgment  must  be  on  tbe  original  cause  of  action, 
and  not  on  the  bond  ,*  the  argument  is,  that  although  a  judg- 
ment which  is  a  higher  security  than  a  bond,  will  not  destroy 
the  Uen,  yet  that  a  bond  wiU;  because  that  was  not  the 
course  pcunted  out  by  the  act,  for  the  creditor  to  pursue.  But 
that  a  bond  will  extinguish  the  lien,  and  that  a  judgment  will 
Bot»  is  inconsistent  with  the  general  principle  of  extinguish- 
ment, and  shows,  that  the  case  before  us  does  not  fall  with- 
in the  general  rule. 

It  is  conceded,  that  a  judgment  confessed  in  an  amica- 
ble action,  upon  the  original  cause  of  action,  would  not  have 
afikcted  the  lieuy  and  shall  the  lien,  then,  be  destroyed  if  the 
parties  attempt  to  accomplish  tbe  same  object  by  means  of 
a  bond  and  warrant  of  attorney  to  confess  judgment  I  The 
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1815.      bond,  as  it  appears  to  us^  was  only  to  ascertatn  the  dc^bt,  and 
not  to  supersede  the  lien ;    the  lieu  was  a  higher  seeurity 


John  ^  .^^^  ^^^  ^^^  9  ^^>  althotigh  it  might,  in'  legal  estimatioOy 
Thompson.  extiBgaish  the  sifiiple  contract  debt,  it  did  not  destroy  the 
lien*  A  bondi  vre  think,  eouM  not  have  a  greater  efibet, 
in  this  respect,  than  a  Judgment;  and  that  the  act  could  not 
haye  intended,  that  the  lesser  seeurity  should  destroy  the 
lien,  and  that  the  greater  should  not,  unless  tliere  were  eir- 
enmstanees  demonstrating  that  such  was  the  intention  of 
the  parties. 

In  the  ease  of  Bantleon  against  Smith  (a),  it  was  raled^ 
that  although  a  judgment  was  a  higher  security,  than  a  eo- 
vemuit^  it  did  not  destroy  the  pre-existing  lieii  for  the  rent* 
Some  of  the  remarks  of  the  Chiks  Justicb,  in  Aat  easet 
may  apply  to  the  present  **  an  aetion  of  debt,  will  not  lie  ob 
^<  a  bond  on  which  Judgment  has  been  oMained ;  beeanse  the 
^<  bond  debt  is  merged  in  the  Judgment,  which  is  a  debt  of 
«  record ;  the  obligee  in  the  bond  loses  nothing  by  tlus,  fer 
^'  although  the  bond  is  extf  nct«  the  debt  is  not  •/'  and  he  say% 
f^  that  by  virttie  of  the  judgment,  in  the  ease  then  before  flie 
«^  court,  the  rent  is  no  longer  a  debt  of  specialty,  on  whiek 
«« an  aetion  of  covenant  will  lie,  but  a  debt  of  reeord ;  bat 
^f  the  rent  still  exists ;  or,  in  other  words,  there  atill  esniU  a 
«'  d^ftty  an  aeeouni:  of  the  arrears  ofretitJ'*  So,  in  the  case 
before  us,  there  still  exists  a  debt,  on  account  of  the  lumbte 

furnished. 

In  2  Strafkge,*  it  is  laid  down>  that  if  a  man,  after  an 

/         act  of  bankruptcy,  gives  a  bond  for  a  simfrie  contract  deb^ 

it  will  not  so  far  extinguish  the  simple  contnict  debt,  as  to 

deprive  the  creditor  of  petitioning  for  a  commission^  whieh ' 

shews,  that  the  bond  does  not,  in  all  cases,  take  away  a  rigbt 

that  was  previously  attached  to  the  simple  eontira^t  debt* 

The  case  of  Geyer  against  .Smith  (a),  has  been  eited  ; 

wherein  it  is  determined,  that  the  taking  of  a  bond,  from  the 

administrator,  discharges  the  old  debt  of  the  intestate;  and 

it  beoomes  the  proper  debt  of  the  administrator.    It  was  ar- 


i: 


o)  2  Binney  152.  •  104^ 
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gaed^  that  this  ease  was  applictibley  beeaiMe  there  was  a  liea      181S. 
on  the  intestate's  lands,  for  the  old  debt,  whieh  was  diseharg-  ' 

ed  by  the  acee|itanee  of  the  bend  from  the  administrator  $  it       john 
was  answered,  that  the  court  did  not  advert  to  the  lien;  but  that  Thokpsok. 
the  decision  was  founded  upon  English  authorities^  indepen- 
dently of  that  circumstanee :  And  that  appears  to  be  the 
fact,  from  the  cases  relied  upon  ;  and  nothing  to  the  contra- 
ry ean  be  inferred  from  any  thing  that  was  said  either  by 
the  court  or  counsel.    Besides,  it  is  at  least  qi^estionable^ 
whether  that  ease  was  decided   merely   upon  tiie   common 
principles  of  extinguishments.    The  administrator  in  such  a 
case  is  not  considered  strictly  in  the  character  of  a  repre- 
sentatire  ;  or  why  should  not  the  intestates  estate  be  bound; 
nor  in  the  light  of  a  stranger,  because  the  bond  of  a  stran- 
ger, it  js  said,  will  not  discharge  the  old  debt.    Executors  or 
administrators,  having  assets,  are  bound,  by  virtue  of  theii* 
offlee,  to  pay  the  debts  of  the  deceased ;  and  if  a  creditor  ac- 
cept of  a  bond  from  the  executor  or  administratorf  it  is  not 
eon)iidered  as  a  payment  and  discharge  of  the  old  debt,  atid  a 
total  change  of  the  debtor.    But,  independently,  of  the  com- 
mon doctrine  of  extinguishments  by  the  aecepianoc  of  a  high- 
er security,  upon  that  doctrine,  if  a  bond  debtor  gives  a  new 
bond,  that  does  not  discharge  the  old  debt ;   it  being  only  of 
eqwd  degree.    But  it  appears  to  be  otherwise,  if  an  executor 
or  administrator^  in  such  a  case^  should  %ive  a  bond,  (a) 

Upon  the  whole,  we  think  that  the  case  of  Geyer  versus 
Smith  ought  not  to  influence  our  decision,  in  the  ease  before 
us,  although  we  give  no  express  opinion  upon  what  he  have 
last  said,  in  relation  to  it.  Oases  may  occur  which  ought 
to  depend  upon  their  own  circumstances^  md  the  intentiott  of 
the  parlies. 

llie  Court  are  of  opinion  that  Henry  Bell  and  Bunting 
antd  TFatson  ought  to  be  preferred  to  the  mor^agee,  and  that 
they^  are  entitled  to  take^  by  virtue  of  their  liens  under  the 
aety  and  are  not  confined  to  the  dates  of  their  judgments. 

(a)  t  Modem  %%$,  Blytbe  v.  Hill  and  Cowpcr  af  9. 
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±^i^^  Th£  CASB  OV  JaHK  TAl^DSVEITDBft. 

30  November. 

On  tbe  fifth  day  of  September  ISll,  an  agreement  wa^  eii« 
tered  into  bet^veen  Thomas  Biddle  and  John  Yandeyen^ 
rent;  theics*  derin  the  following  words: 

to  buad^tM^  '*  IVfcmorandum  of  an  agreement  made  tbe  fifth  day  tf 
a  limited  time  <<  September,  A.  D.  ISll,  between  Thomas  Biddle  of  the  city 
receivc^^ee^  ^*  ®^  Philadelphia,  merchant,  of  the  one  part,  and  John  Van- 
if  hi  did  not  «  devendcr  of  the  Northern  Liberties,  of  the  said  city,  Smitbf 
eoveumt,  i^  **  ^^  ^^^  Other  part,  Jfitnesseth  that  the  said  Thomas  Biddle 
WM  to  pay  the  a  agrees  to  let  to  the  said  John  Vandevender  his  heirs  and 

rent  accrutng  ° ,  .      ^  .  ' «  m       •  % 

m  the  mean  **  assigns,  a  certain  Jot  or  piece  of  ground,  situate  on  the 
time,  and  deli-  if  gouth  sidc  of  Coats  street,  in  the  said  Northern  liberties,  at 

ver  up  the  po«-  '    .  ^  ' 

acssiun  of  the  **  a  distance  of  one  hundred  and  twenty  six  feet  westward  from 
l^^mc^nfwas  '*  ^^®  corner  of  the  old  York  road,  containing  in  ftont  or 
to  be  void.  t*  brcadtli  on  said  Coats  street  20  feet,  and  in  length  or  depth 
WM  erectc*d^  **  extending  tlience  southward,  *<  keeping  the  same  breadth/' 
wid  the  deed  «  one  hundred  and  twelve  feet  two  inches  and  a  half  5  bounded 
ter  the  articles  *^  eastward  by  ground  granted  upon  ground  rent  to  Elijah 
^d^k^T  the  **  ^^*^^"»  Southward  by  ground  of  the  late  Heniy  Weaver, 
commence-  «<  westward  by  ground  granted  upon  ground  rent  to  Thomas 
bid?diny,^^v-  *'  Gallagher,  and  northward  by  Coats  street  aforesaid  ;  upon 
eral  judg.  ^  ground  rent  at  the  rate  of  thirty  six  dollars  per  year,  with- 
uined  against'  *^  ^^t  any  deduction  for  any  taxes  or  charjges  whaterer,  in 
the  lessee  4t  equal  half  yearly  payments,  on  the  first  days  of  January 
preferred  to    **  and  July,  iu  each  and  every  year  5  and  the  rent  to  commence 

m*^  liwnicsfor*  "  ®"  *^®  ^^^  ^^  ^^  January  next  j  and  the  said  J,  Vandc- 
workdone  and  «  veifder  agrees  to  take  the  said  lot  on  the  terms  aforesaid : 
Smirh^^d  in  *'  ^"*  further,  the  said  John  Vandevender  doth  hereby  cove- 
erecting  the  (t  nant  and  agree,  to  erect,  at  bis  own  cost,  a  good  substantial 
simiiar^agrec-  "  dwelling  housc,  worth  four  hundred  dollars,  with  a  cellar 
roent  was  u  under  the  same,  walled  with  stone,  on  the  ^aid  lot,  within 
other,  who  as*  **  two  years  from  tlie  date  hereof.  But  if  the  said  John  Van- 
signed  hU       4t  devendcr  shall  not  erect  the  above  described  house  on  the 

right  to  a 

third  person;  ^'  said  lot  in  tbe  time  aforesaid,  then  he  shall  pay  the  rent 

p!wform«fthe  **  ^^^^'^  shall  have  accrued  in  the  mean  time,  at  the  rate 
oonditiona  and  <<  aforesaid,  and  shall  peaceably  and  quietly  yield  up  the  said 

receired  the 

deed.       Judgmenta  antecedent  to  the  transfer  and  the  commencement  of  the  building  wexe 

defered  to  the  liens  ofthe  mechatiica. 
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'«^  lot  to  the  said  Thomas  Biddle,  and  this  agreement  shall  be      1813. 
*<  void :  and  the  said  Tliomas  Biddie  doth  covenant  to  execute  ,„^  7* 

__         i  lie  C<:SC  Ol 

«  and  deliver  to  the  said  John  Yandevendery  a  good  and  suiR-  joun  Vaiid«- 
«'cicnt  deed  for  the  premises  as  soon  as  he  shall  t>uild  the  ^bmojsr. 
<<  house  and  comply  viiih  the  terms  aforesaid,  and  further  the 
<•  said  Thomas  Biddie  doth  covenant  and  agree  to  sell  unto 
«<  the  said  John  Vandevender  whenever  he  shall  make  a  legal 
*^  tender  of  sii  hundred  dollars,  lawful  money,  besides  the 
<^  t*ent  already  acerued,  all  his  right  and  interest  in  the  above 
<<  described  lot  of  ground." 

(Signed)        **  THOMAS  BIDDLE. 

JOHN  VANDEVENDER.'' 
John  Vandevender  erected  a  house  on  this  lot^  (which,  for 
the  sake  of  distinction,  was  called  the  eastern  lot)  pursuant  to  i 

his  agreement,  and  on  the  11th  of  September  1812,  received 
a  deed  from  Thomas  Biddie. 

The  building  was  commenced  between  the  15th  and  20th 
of  March  1812. 

On  the  same  fifth  day  of  September  A.  D.  1811,  Tho- 
mas  Biddie  made  another  agreement  with  Thomas  Gallagher 
to  let  him  another  lot,  (which,  for  tlie  sake  of  distinction,  was 
called  the  western  lot)  upon  terms  similar  in  every  respect  to 
those  contained  in  the  first  agreement. 

On  the  11th  day  of  March  1812,  and  before  any  building 
Grallagher^  for  a  valuable  consideration,  transfered  all  his  in- 
terest in  the  second  lot  to  John  Vandevender,  his  heirs  and 
assigns,  he  and  they  performing  the  eovenants  on  behalf  of 
the  said  Thomtas  Ui  be  done  and  performed. 

'  John  Vandevender  built  a  house  on  this  lot,  also  pursuant 
to  agreement  and  on  the  said  eleventh  day  of  September  1812> 
received  a  deed  therefor  from  the  said  Thomas  Biddie.  This 
building  was  commenced  aboat  the  same  time  as  the  first 
above  mentioned. 

On  the  25th  day  of  December  ISll^  John  Vandevender 
gave  Sharp  and  Jones  his  bon^  and  warrant  of  attorney,  con* 
ditioned  for  the  payment  of  i  796  60 ;  upon  which  judgment 
waa  confessed  the  dlst  day  of  the  same  month. 

On  the  3ist  day  of  ]>eeember  1811^  John  Vaadtmdtft 
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i8i5«       gave  Henry  Abbott  a  bond  and  warrant  of  Attorney^  eondi- 

^;  tioned  for  tbe  payment  of  i  316,  on  whieh  judgment  was  en- 

JouH  Vamdi-  i^r^  tlie  32d  of  January  1813. 

vKNDu.  On  the  9th  of  October  181^9  John  Yandeybnder  gave  bb 

b6nd  and  warrant  of  attorney  to  James  Sang  jun*  and  Chand* 

lep  Price,  conditioned  for  the  payment  of  {$  251  36,  on  whiek 

judgment  was  entered  tlie  22d  day  of  October  1812. 

Thomas  Smith,  George  Whitman,  Benjamin  A.  Taylor. 
Robert  Waliaee,  and  others,  furnished  materials  used  in  the 
building  and  ereeting  the  ^d  buildings. 

The  property  was  sold  the  6th  of  January  1813,  by  the 
sheriflland  purchased  by  £harp  and  Jones  for  g  1500.  The 
execution  issued  the  30th  of  November  1812* 

A  question  arose  as  to  the  distribution  of  the  proceeds  of 
this  sale,  between  the  materhd-men  and  the  genend  judgment 
creditors. 

It  was  argued  by  £•  S.  Sergeant^  Ewing  and  John  Read 
for  the  judgment  creditors  and  by  JBradford  for  the  lien  ere- 
ditors. 

Feb  CimiAM,  HemphiU,  President. 

An  agreement,  under  seal,  was  entered  into  on  the  fifth 
day  of  September  1811,  between  Thomas  Biddle  of  the  city 
of  Philadelphia,  merchant,  of  the  one  part,  and  John  Tande- 
render,  of  the  Morthern  Liberties  of  the  said  city.  Smith,  of 
^  the  other  part.  It  witnessed,  that  the  said  Thomas  Biddle 
agreed  to  let  to  the  said  John  Yandevender,  his  heirs  and  as- 
signs a  certain  lot  or  piece  of  ground,  situate  &o.  upon  ground 
rent,  at  the  rate  of  thirty-six  dollars  per  year,  without  any 
deduction  for  any  taxes  or  charges  whatsoever,  in  equal  half 
yearly  payments,  on  the  first  of  January  and  July  hi  each  and 
every  year ;  the  rent  to  commence  on  the  first  day  of  January 
next.  And  the  said  John  Vandevender  agreed  to  take  the 
said  lot,  on  the  terms  aforesaid.  And  further  the  said  John 
Tandevender  did  thereby  covenant  and  agree,  to  erect  at  his 
.  own  cost,  a  good  substantial  dwelling  house,  worth  four  hun- 
dred dollars,  with  a  cellar  under  the  same,  walled  with  stone^ 
•  <m  the  said  lot,  within  two  years  from  the  date  thereof.    But 
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C  the  said  John  YandeTender  should  not  erect  the  above  de9-      ISiS. 


ribed  bouse  on  the  said  lot,  ip  the  time  aforesaid,  then,  he  „,    ^ .       . 

A  lie  Cade  of 

lonld  pay  the  rent,  which  should  have  accrued  m  the  mean  John  Ya?ii>b. 
•Qie,  at  the  rate  aforesaid,  and  should  peaceably  and  quietly  ^*^'>*»- 
yield  up  the  said  lot,  to  the  said  Thomas  Biddle,  and  the 
agreement  should  be  void.  And  the  said  Thomas  Biddle  dotli 
covenant  to  execute  and  deliver  to  the  said  John  Vandeven- 
der  a  good  smd  sufficient  deed  for  the  premises  as  soon  as  he 
should  build  the  house  and  comply  with  the  terms  aforesaid. 

John  Yandevender  erected  a  house  on  the  lot,  agreeably 
to  the  terms  of  the  agreement,  and  received  a  deed  for  the 
same,  from  Thomas  Biddle,  bearing  date  the  11th  of  Sep- 
tember 1812. 

Upon  the  aforesaid  fifth  day  of  September  1811,  another 
agreement  was  entered  into  between  the  said  Thomas  Biddle 
and  Thomas  Gallagher,  for  another  lot  or  piece  of  ground^ 
situate  &c.  This  last  agreement  was  similar  in  all  respects  iq 
the  first. 

On  the  11th  of  Ma^reh  1812,  and  before  any  buOding  was 
erected,  Thomas  Gallagher,  for  a  valuable  consideration, 
transferred  by  an  agreement  under  seal,  all  his  right  and  in- 
terest in  the  last  mentioned  lot,  to  the  aforesaid  John  Yande- 
vender^ his  heirs  and  assigns ;  he  undertaking  to  comply 
with  the  terms  contained  in  the  agreement  between  Biddle 
and  Gallagher,  which  he  accordingly  did,  and  received  a  deed 
from  Th^as  Biddle  for  the  second  lot,  on  the  aforesaid  11th 
September  Ir8l^. 

After  the  articles  of  agreement,  and  befpre  the  com- 
mencement of  the  buildings,  on  either  of  the  lots,  several 
Judgments  were  obtained  against  John  Yandevender;  bilt 
these  judgments  were  antecedent  to  the  transfer  of  the  seeond 
lot.  Both  lots  were  sold  by  virtue  of  process  under  one  of 
these  judgments.  The  general  judgment  creditors  claim  the 
proceeds  of  the  sales,  in  opposition  to  th^  claims  of  the  me- 
chanics and  others^  i^rho  found  materials  and  performed  work 
for  and  in  the  erecting  and  constructing  of  the  buildings* 

Upon  the  above  case,  so  far  as  respects  the  first  lot,  let 
the  argument  be  construed  as  it  may#  the  Court  are  of  opi- 

YoL.  II.  No.  II.  K 


308  CASES  IN  THE 

1813.       nioD,  that  John  Vunde vender  had  an  tnt&Cdt  m  the  lot,  ^vbich      i 


— ^~  was  capable  of  l)eiiig  bound  by  the  Judgments.     In  the  case 

'I'Ih*  CMS'    of 

John  Vande-  ©f  Carkhxiff  ¥•  Anderson  (^a)  it  is  laiddo^^,  that  a  judgmenty 
\«KND£ft.      in  Pennsylvania,  is  a  lien  on  every  kind  of  equitable  interest 
in  land;  that  it  is  a  lien  on  every  kind  of  right  Tested  in  tlic 
debtor  at  the  time  of  the  judgment.    The  judgments  io  this 
case  were  not  entered  subsequently  to  the  conimeneement  o£ 
the  buiidingy  yet  it  was  ur^ed»  on  the  argument,  that  in  the 
performance  of  the  condition  a  lien  vras  created  in  favour  of 
the  mcehunies,  which  ou^ht  to  have  a  preference  over  the 
judgment  creditors.    In  regard  to  this,  it  is  first  to  be  obser*- 
vedy  that  the  mechanics  Were  under  no  obligation  to  perform 
the  condition  :  that  was  an  act  to  be  done  by  John  Vandeveo- 
der  ;  and  how  (it  may  be  asked)  was  it  in  his  power  to  per- 
form the  comlitton,  and  at  the  same  time  prevent  bis  judg- 
ment creditors  from  reaping  the  advantage  of  it  by  the  Icfgal 
o{)eralion  of  their  judgments  ? 

The  only  plausible  i*eason  assigned^  waSf  that  in  the  first 
insiance/there  was  but  an  e^quitable  interest  in  John  Tande- 
vender ;  and  that  the  judgments  were  liens  on  that  equitable 
interest,  only,  until  after  the  performance  of  the  condition, 
by  the  erection  of  the  building;  and  that,  so  far  "as  respects 
the  claims  of  the  mechanics,  the  judgments  might  be  said  to 
originate  subseqnenl  to  the  commenecmcnt  of  the  building  , 
Vi%  they  did  not  attach  bn  the  legal  estate  until  after  that  pe- 
riod. This  argument  is  founded  upon  the  supposition,  tiiat  a 
lien  created  by  a  judgment,  can  originate  at  different  periods, 
to  answer  difftTcnt  objects.  If  the  salne  course  of  reasoning 
is  ]}ursued,  it  might  be  said  to  apply  to  an  afraolut^ estate ;  and 
that  a  judgment  could  not  attapfi  ^Hpon  4i  building,  before  its 
existence ;  and  therefore,  as  to  the  claims  of  the  mechanics 
might  be  considered  as  originating  offer  the  eommencemeift 
of  the  building;  But  the  reiasoning  v^ben  carried  to  this  ex* 
tent  is  refuted  in  the  ease  of  Lysle  v.  Ducomb,  (b)  vrhen  up* 
plied  to  a  mortgage;  and  even  when  it  is  confined  to  the  dis^ 
tinetjon  between  an  equitable  and  legal  interest^  it  seems  too 

fa)  3  Oinney  9;  (A)  5  Bkuiey  585 
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4  to  be  adopted.    At  present,  it  appears  to  the  Court,       1813. 

i  legal  contemplation^  the  lien  created  by  a  judgment  on  ^he  Case  «f 

in  which  the  debtor  is  interested  at  the  time  the  judg-  john  Van»e* 
^icnt  is  rendered,  can  originate  hut  once ;  and  that  the  liens     v«»»»»* 
originated,  ip  this  case,  the  instant  the  judgments  were  obtain* 
cd,  and  operated  afterwards  upon  the  accumulatiHl  vnlue  of 
the  defendant's  interest  in  the  land,  hy  their  general  effect; 
bat  on  this  point  it  is  unnecessary  to  express  a  more  decided 
opinion  than  we  have  done,  in  consequence  of  the  opinion  en- 
tertained by  the  Court  on  the  construction  of  the  agreement 
itself. 

It  appears  to  the  Court,  that  the  condition  contained  in 
the  agreement  was  not  a  condition  p'ecedent,  but  a  condition 
svbaequentf  upon  the  non-performance  of  which,  the  legal  es- 
tate, which  vested  by  the  terms  of  the  agreement,  was  to  be 
defeated;  and  that  John  Tande vender  had  a  legaif  and  not 
an  equitable  estate  only,  at  the  time  the  building  was  erected. 
The  words  of  the  agreement  are,  that  <<  Thomas  Biddte 
^^  agrees  to  let  to  John  Yandevender,  his  hdrs  and  assigns,  the 
**  the  lot  in  question,  upon  ground  rent,  at  the  rate  of  g  36 
«  per  year,  &c.**  *<  and  the  said  John  Vandevender  agrees  to 
**  take  the  lot  on  the  terms  aforesaid."  John  Yandevender 
further  covenants,  <^  to  erect  a  house  of  a  certain  description, 
<<  within  two  years ;  but  if  he  should  not  erect  the  house  withr 
^  in  the  time,  then  that  he  shall  peaceably  and  quietly  yield 
«  up  the  said  lot  to  the  said  Thomas  Biddle,  and  then  the 
*♦  agreement  to  be  void  " 

If  the  agreement  had  beeti  made  without  tlie  covenant  to 
build,  John  Yandevender  would  undoubtedly  have  been  vest- 
ed of  a  fee  simple,  subject  to  the  ground  rent ;  the  words  are 
sufficient  to  carry  the  legal  estate.  There  is  no  covenant  that 
Thomas  Biddle  will  thereafter  let  and  convey  ;  he  is  merely 
to  give  a  good  and  sufficient  deed  as  soon  as  the  house  is 
bnilt.  ThQ  covenant  to  sell  the  lot  on  the  tender  of  %  600 
is  differently  worded. 

It  happens,  sometimes,  that  articles  of  agreement  eon- 
tain  words  amply  sufficient  to  pass  the  legal  estate,  although 
there  is  a  covenant  ito  make  a  formal  deed.  In  this  case  John 
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1 81S«      Vaadevender  had  the  possession  and  erected  the  building  vr\ 
^;     ,     '      in-tbe  time*  The  deed  Mve  him  no  aBBitional  estate,  and  coc 
John  vansb  be  01  no  other  use  to  himy  except  that  it  mrould  operate  as  an 
»»jiDBB.    acknowledgment^  on  the  part  of  the  grantor,  that  the  condi- 
tion had  been  performed. 

The  mechanics  had  a  fair  opportunity  of  making  them- 
selves acquainted  irith  the  prior  judgments.  They  were  mat- 
ters of  reeord,  and  if  they  did  not  choose  to  trust  to  the  per- 
sonal responsibility  of  their  employer,  they  might  have  secu- 
red themselves  in  some  other  way,  or  have  declined  the  un- 
dertaking. 

The  Court  direct  the  money  arising  out  of  the  sale  of  the 
first*  or  eoMtem  lot,  to  be  paid  to  the  judgment  creditors. 

The  case  of  Calhoun  v.  Snider,  which  has  lately^been  de- 
cide^ by  the  Supreme  Court,  settles  the  law  as  to  judgments 
binding,  after  aeqmred  property.  The  judgment  of  itself 
gives  no  lien.  In  that  case  the  after  purchased  land  was  ali« 
ened  before  execution  issued,  and  it  was  determined^  that  It 
V  was  not  bound. 

In  this  case,  the  westeim  lot  was  purchased,  after  sueli 
of  the  judgments  as  were  prior  to  the  commencement  of  the 
building;  and  the  building  was  commenced  between  the  fBth 
and  20th  of  March  1812,  at  which  time  no  exeeuthm  had  is- 
sued. The  execution  did  not  issue  until  the  dOth  of  i^iweifi* 
ber  1812 ;  of  course,  the  lien  of  the  judgment  eigNl[fl|^^^t 
this  lot,  originated  subsequently  to  the  commencemeiA^  ^  lite 
building,  and  must  be  postponed  to  the  claims  of  the  me- 
chanics. 

The  Court  direct,  that  the  lien  creditors  take  tlie  pr^ 
ceeds  of  the  western  lot  according  to  their  respective  Uens. 
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DcTiiiH  against  Mii:.beii< 


1813. 

Octobf  r  30. 


TheCvjurt 

"^HIS  was  an  action  brouglit  by  Catherine  IVL  Dutilfa^  rjegSmrjudg. 
'^ewid  Clapier,  Aiigastin  Bousquett,  Leopold' Nottna-  ^^^^^^^^l^' 
^t^  ^^  Charles  GrafT,  exeeutors  of  Stephen  Diitilh  decease^,  fenasnt  an  op- 
against  Andrew  Miller.  The  summons  was  returnable  to  K^^^g  ^e 
March  term  1813.  The  declaration  was  filed  the  thirtieth  of  lUtutc  of  limi- 
March,  and  a  judgment  was  signed  the  next  day.  A  writ  of  ^neral  aiRdt- 
eBqaipy  was  taken  out  returnable  to  June  term  1813.  J*^®^»^^"5n' 

^       ,  ,      «  ^.r  ^      ,  ^   •      ^1      but  if  he  will 

On  the  26th  of  May  1813,  Henderson  appeared  for  the  ppon  oath,  de*' 
defendant  and  upon  the  following  affidavit  of  the  defendant,  i^,\'^*<5hU*de- 
obtained  a  rule  to  shew  cause  why  the  writ  of  enquiry  should  fence,  and 
not  be  set  aside  and  the  judgment  opened.  awnciaimed ^ 

was  actuaUy 
paid,  or  in  any 
,  way  settled 

Catharine  M.  Dutilh,  Lewis  Clapier,"^  and  accounted 

Augustin  Bousquett,  Leopold  Nott-        distbict  cocht,     ^^»  ^^^y  ^ 
nagle  and  Charles  Graff,  executors  \CUy  and  Couniy  of  hhnfrom%ai- 
of  Stephen  Dutilh  |         Fhiladdphiiu        dini^tbesta- 

against  }  March  1813.  M'o.  65.  tute. 

Andrew  Miller.  J 

Andrew  Miller,  the  defendant  in  the  above  action,  being 
duly  sworn  doth  depose  and  say,  that  he  hath  a  just  and  legsl 
defence  to  the  demand  of  the  above  plaintiffs.  And  that  he 
had  no  notice  nor  any  knowledge  of  said  suit  being  instituted 
against  liim  until  he  received  notice  frooi  the  plaintiffs'  at- 
torney that  4  writ  of  enquiry  of  damages  would  be  executed 
in  said  case  oh  the  4th  June  laid. 

ANDREW  MILLER. 
Sworn  to  before  me  22d  May  1813> 

Michael  Kefpelej  tAIdm. 


On  the  hearinjg  of  the  rule,  Heyl  and  John  BeoA  for  the 
plaintiff,  contended  that  the  defendant  <  had  been  guilty  of 
laches ;  that  the  Court  had  a  right  to  open  the  Judgment  up- 
on terms,  and  that  they  would  impose  upon  the  defendant  the 
term  of  not  pleading  the  statute  of  limitations.    To  support 
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181 3,       these  propositions  they  cited  and  relied  on  Willet  versus  Atter- 
toB,  (a)  and  Brown  versus  Sutter,  (fc) 

Hendersant  contra. 
The  CoiJKT, 

Hemphilx*  Presidentf  gave  the  following  opinion. 

This  rule  was  opposed,  unless  the  defendant  should  he 
restricted  from  pleading  the  statute  of  limitations,  which  was 
said  to  be  the  pbjeet  for  wishing  the  judgment  to  be  opened. 

l^e  Court  are  aware  of  the  modem  English  decisions  on 
this  subject,  but  they  are  of  no  authority  here,  and  the  ease  of 
Brown  versus  Sutter,  (b)  which  was  decided  in  the  Commtn 
Pleas  of  Philadelphia  coanty,  remains  undisturbed  by  any  de« 
cision  in  the  State,  with  which  we  are  acquainted.  There  is, 
however,  but- a  very  short  note  of  this  ease  reported,  and  per- 
haps it  did  not  undergo  any  discussion. 

\Ye  have  reflected  on  the  subject  since  the  argument  and 
consider  it  as  being  entirely  within  the  discretion  of  the  Court, 
and  that  discretion,  we  think,  ought  to  be  exercised  so  i|s  to 

effectuate,  as  nearly  as  possible,  the  justice  of  the  case. 

The  plea  of  the  statute  of  limitations  is  not  necessarily 
unconscientious,  and  it  lies  only  within  the  breasts  of  the 
parties  to  know  whether  it  is  honestly  used  or  othei'wise. 

We  therefore  put  it  to  the  defendant  to  say,  on  oatb^ 
what  is  the  particular  nature  of  his  defence,  and  if  he  swears 
that  the  money  was  actually  paid,  or  in  any  way  settled  and 
accounted  for,  we  will  not  I'estrict  him  from  pleading  the  sta- 
tute of  limitations ;  but  if  he  is  willing  to  make  a  genend 
affidavit  of  defence  only,  which  may  safely  be  done,  merely  on 
tlie  ground  of  the  statute,  we  are  of  opinion,  that  after  a  re- 
gular judgment,  the  Court  ought  not  to  interfere,  to  give  him 
the  advantage  of  the  plea  of  the  statute  of  limitations,  which 
he  has  l(»6t  by  his  negligence  in  suffering  judgment  by  default. 


(ji)   W.  BJack.  rep.  35-. 


(b)  1  DaU.  rep.  359. 
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Chakijbs  against  Delpitx.  1813. 

3Q  ^<'V ember. 


.ciiarine  Charles  instituted  a^kist  Pierre  Delpnx  an  ae-    luticsimss 
^tionof  ti*espass  vi  et  armiSf  for  entering  her  house  and  dc-  [J^e^ectap^tl^ 
aucuing  her  daughter^  Ann  Bonnette  Charles^  and  getting  is  (nimui^riai 

ler  with  child.  ''reWousto^e 

The  suit  was  eommenccd  to  June  term  1811  by  a  capias,  brinjf ing  of  tUe 

ftCtioD 

which  was  issued  on  the  25th  day  of  Mai*ch  1811.  if  n'«  day  it 

The  declaration  was  as  follows,  **''^*  l^T  *?  *"^" 

possible  day, 

*«  Pierre  Delpux  lute  of  the  county  aforesaid,  yeoman,  it  is  cure'  i^y 
«  was  attached  to  answer  Catharine  Charles,  widow,  of  a  plea,  ]f  [hirdky^liSd 
«  wherefore  he  the  said  Pierre,  with  force  and  arras,  broke  be  after  the 
*^  and  entered  the  house  of  the  said  Catharine,  in  the  city  of  jJcu.S'fnd^ 
"Philadelphia,  and  county  aforesaid,  and  then  and  there  with  psu^atthe 
<<  force  and  arms,  made  an  aSsauIt  upon  Bonnette,  the  daugh-  trial,  theer- 
"  ter,  and  servant  of  the  said  Catharine,  and  got  her  with  ^^  *^»^  ^  ^* 
<<  child,  and  other  wrongs  to  the  said  Catharine,  then  and 
<<  there  did  ta  her  great  damage  and  against  the  peace,  Jic* 
«  Arid  whereupon  the  said  Catharine,  by  Peter  A.  Browne^ 
**  her  attorney,  complains  for  that  the  said  Pierre,  on  the 
^^Jtrst  day  of  September,  in  the  year  one  thousand  eight  hun- 
*«  dred  and  eleven,  and  on  divers  other  days  and  times  between 
*<  that  day  and  the  day  of  commencing  this  suit,  with  force 
«<and  arms,  &c.  broke  and  entered  the  house  of  the   said 
*<  Catharine,  at  the  County  aforesaid,  and  then  and  thers 
*^wit(i  force  and  arms,  lot.  assaulted  and  ill  treated  Boa- 
''  nette,  the  daughter  and  servaiit  of  the  said  Catharine,  then 
««  and  still  being ;  and  then  and  there  debauched  and  carnally 
^'  knew  her,  whereby  the  said  Bonnette  became  pregnant  and 
^*  6ick  with  child  3  by  means  whereof  she  the  said  Bonnette,  ' 
*'  fbr  a  long  space  of  time,  to  wit^  from  the  day  and  year  first 
**  above  mentioned  hitherto,  became  and  was  unable  to  do  and 
*'  perform  the  necessary  affairs  and  business  of  the  said  Cath- 
<'  arine»  so  being  her  mother  and  mistress  as  aforesaid,  and 
•^'  thereby  she  the  said  Catharine,  during  all  that  time,  lost 
^'  and  was  deprived  of  the  service  of  her  said  daughter  and 
'«  servant,  and  of  all  the  benefit  and  advantage  which  might 
*<  and  would  otherwise  have  arisen  and  accrued  to  her  from 
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<'  sueh  service,  to  ivit,  at  the  county  aforesaid ;  and  al&e  by 
<^  means  whereof  the  said  Catharine  was  then  and  there  for- 
^*  ced  and  obliged  to  pay,  lay  out  and  expend,  and  hath  ne- 
<<  cessarily  paid,  laid  out  and  expended  divers  sams  of  money, 
<<  to  wit,  the  sum  of  five  hundred  dollars  in  and  about  the 
<^  nursing  and  taking  eare*  of  the  said  Bonnette,  her  said  daugh- 
^<  ter  and  servant  to  wit,  at  the  county  aforesaid  ;  and  other 
'<  wrongs  to  the  said  Catharine  then  and  Uiere  did,  to  the  great 
<<  damage  of  the  said  Catharine,  to  wit,  ten  thousand  dollars, 
^<  and  against  the  peace,  &c*  and  therefore  she  brings  suH, 
"&c." 

The  defendant  pleaded  <<  not  guilty.'^ 

The  cause  was  tried  on  the  IQth  of  Mareh  18iS,  before 
a  special  jury  who  gave  a  verdict  for  the  plaintiff  for  g6^0 
damages.  * 

On  motion  of  C  J.  Ingersoll  a  rule  was  obtained  to  shew 
ea^se  why  the  judgment  should  not  be  arrested,  for  the  foUow- 
ing  reason : 

^<  The  action  was  instituted  the  day  of 

f  <  March  one  thousand  eight  hundred  and  eleven.  The  decla- 
**  ration  filed  the  2d  day  of  August  1811.  The  complaint  is 
'« laid  in  the  declaration^  for  that  the  defendant  on  the  Ist  day 
'•  September  1811,  and  on  divers  other  days  and  times  be- 
'<  tween  that  day  and  the  day  of  the  commencement  of  this 
<^  suit,  &c."  ^*  The  complaint  therefore  appeai*s  on  the  reeord 
to  have  accrued  after  the  institution  of  the  action^  and  after 
the  filing  of  tho  declaration.'* 

It  was  argued  on  the  28th  and  29th  days  of  April  1813 
by  C.  X  Ingersoll  in  support  of  the  ryle^  and  X  IL  IngerseU 
and  Browne  against  it. 

C.  J.  IngersolL 

The  objection  is  that  the  plaintiff  has  shown  his  cause  of 
action  to  have  commenced  after  the  suit  was  brought,  whidi 
is  fatal.  Such  was  the  determination  in  the  case  of  Haabttry 
versus  Ireland,  (a)  which  was  a  bill  filed  of  HiUai7  term  in 


(a)  Cro.  Jtc  618. 
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i  lie  ISili  year  of  James,  for  a  trespass  and  assault  and  Ibattery      i  SiS^i 
of  the  plaintifTs  servant,  on  the  20th  Janiiair^f  17th  of  James*     ^ 
\vlicrebj'he  lost  his  service  for  a  long  titne»   viz.  from      a^auut 
t!ie  said  20th  of  January,  in  the  17th  of  James,  until  the     >>**-'«*• 
first  day  of  March  following,  which  was  in  the  iSth  year  of 
James,  which  was  after  the  s^iit  was  brought. 

So  in  the  case  of  Hamhleton  versus  Veeve,  (*)  which  was 
an  action  brought  fojr  enticing  away  an  apprentice  and  for  the 
loss  of  his  service  for  the  whole  residue  of  the  terra  of  his 
apprenticeship,  and  ge^ieral  damages  being  assessed,  the  judg- 
ment was  arrested,  because  it  appeared  that  the  term  was  un* 
expired.  The  same  principles  would  be  found  to  be  estab- 
lished in  the  cases  of  Brasfield  versus  Lee,  (a)  and  Ward  ver^- 
sus  Rich,  (b)  to  which  he  would  only  add  the  case  oC Kenne- 
dy versus  Gordon,  (c)  which  he  said  was  direetly  in  point. 

J»  jR.  Ingersoll  and  Browne  for  the  plaintiff  contend 

1st*  That  the  error  had  been  cured  by  the  statu 
Jeofailes. 

2ndly.  That  it  was  cured  by  the  Terdiet. 

Srdly.  The  court  had  power  to  amend  the  deela 
and  would  amend  it. 

1st.  The  error  is  cured  by  the  statutes  of  Jeofailes* 

prior  to  the  time  of  Edward  the  first,  courts  were  liberal 
in  allowing  amendments  of  errors  in  legal  proceedings ;  but 
some  judges  having  falsified  the  records  to  eover  their  own 
misdeeds,  a  statute  was  made  to  punish  9ueh  ofRsnders,  and 
this  statute  was  afterwards  so  rigorously  and  so  indiserimi- 
nately  put  in  execution  by  Edward,  in  tbe  17th  year  of  Iiis 
reign,  that  the  judges  became  seriously  alarmed,  and,  as 
Blaekstone  tells  us,  thro'  fear  of  doing  v^ong,  hesitated  to  do 
right*  The  reports  of  cases,  deeided  immediately  after  that 
time,  furnish  abundant  testimony  of  the  predominanee  of 
form  over  substanee.  Every  slip  of  the  pen,  the  addition  or 
omission  of  a  word,  a  syllable,  a  letter,  even  a  comma,  was 
saffleient  to  bar  the  doors  of  the  court  against  the  appeals  of 

(*}  3  flNUidet^s  rep.  196.  (a)  1  Lord  Rtyinond's  rep.  S39. 

(ft)  1  Vent  rep.  103.  (c)  2  Bin.  Rep.  2^. 

Yoii.  n.  No.  ir.  L 


/ 
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18 1 S.       justice.  From  that  disgraceful  period  to  the  present  time,  the 

"**; —  Parliaineat  pf  EngluDd  have  been  endeavouring  to  remedy  tlie 

ag'uintt       c^'il  9  to  wash  away  this  original  sin*    Nor  have  the  Legisla- 

lii:Li*ux.     lupe  of  Pennsylvania  been  idle.    Courts  of  justice,  by  giving 

a  liberal  construction  of  the  statutes  of  Jeofailes  and  amende 

"    tnents,  must  do  their  part  towards  the  iuiproveoient  of  the 

law,  or  in  this  enlightened  age  it  will  lag  behind  the  other 

Kcienees.     By  the  statutes  of  8th  Henry,  the  6th  ehap.  12, 

d2nd  Henry,  8th  ehap.  30,  the  ISthof  Eliz.  ehap.  14,  and  our 

act  of  Assembly,  it  was  evidently  intended  to  cure  errors  iq 

fornif  wheClier  occasioned  by  the  parties,  their  attornies  or 

the  clerk  of  tlie  courU    Now  in  trespass  the  day  is  entirely 

matier  of  jform.  (*) 

Sndly.  It  is  cured  by  yerdiet. 

It  is  an  invariable  rule  that,  with  respect  to  motions  m 
aiYcst  of  judgment  upon  mattors  of  law,  that  the  cause  must 
have  been  good  if  it  had  been  shown  on  demurrer.  But  the 
rule  does  not  hold  e  coiiverso;  everything  which  is  good  on 
demurrer  will  not  arrest  the  judgment,  (a)  If  tlie  deelaraiion 
or  plea  omits  something  which  must  have  been  proved  at  the 
trial,  otherwise  the  party  recovering,  could  not  have  had  a 
vcMlict,  this  shall  be  cured  by  the  verdict,  (b)  It  is  impossi- 
ble that  tlie  plaintiff,  in  this  case,  could  have  recovered,  with- 
out proving  a  tresspass  before  the  day  the  suit  was  brought. 
Biaekhall  versus  Kecles  (c)  was  a  trespass  said  to  be  commit- 
ted on  a  (hiy  not  then  come,  and  the  court  refuaed  to  arrest 
the  judgment.  In  Keble^s  reports  is  a  case  much  stronger 
than  the  present ;  (d)  because  it  was  assumpsit.  The  cause  of 
aetion  was  laid  on  a  day  not  then  come  ;  after  verdict  a  mo- 
tion was  made  to  arrest  the  judgment,  but  the  court  said  there 
should  have  been  a  special  demun^er  and  it  was  good  enough 
after  verdict :    And  upon  the  authority  of  that  case  C.  J. 

(•)  Co.  Lit.  283,  a.  BhI.  N.  P.  86,  209.  1  Saundcr's  rep.  24,  »-X  i*  IS 
Mod.-rrp.  S2. 

(a)  nUck.  Com.  394. 

(6)  1  Ti(ld*s  prac.  404.  Com.  IX^.  tit.  pleader,  c.  87.  2  Vtn.  tbt.  390,  U. 
a.  10  Mod.  rep  228v  300>    Muston  v.  Yateman.  1  Bac.  abt.  IISO.  K^ 

(0  12  Mod.  Hep.  z02.  (if)  3  Keble  354.  Soxvel  v.  Uwiu. 
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ParsonSf  in  the  case  of  Beinis  v.  Faxon,  (a)  refused  to  ar-       18tS. 

rest  a  judgment  where  the  promise  was  laid  to  lie  made  Hftor      ^    ^ 

the  test  of  the  writ.     To  whieh  might  be  added  the  ease  of      o^i^wV' 
Skinner  versus  Robinson,  (b)  whieh  was  slander,  and  judg-     i^elplx. 
mcnt  having  been  arrested,  because  the  woids  were  laid  to 
have  been  spoken  after  suit  brought,  the  fiigfa  Court  of  Er- 
rors and  Appeals  reversed  that  judgment. 

The  declaration  would  have  been  well  enough  without 
any  date ;  (c)  the  date  may  therefore  be  rejected  as  surplus- 
age. 

3nIIy.  This  is  a  mere  slip  of  the  pen,  which  the  Court 

have  the  power  to  amend  and  will  amend.  Besides  the  power 
given  by  the  statutes  of  amendments,  (if)  the  court  have  a 
general  power  to  amend  in  furtherance  of  Justice,  (e)  Courts 
of  justice  have,  of  late,  been  very  liberal  in  allowing  amend- 
ments. (/) 

Amendments  have  been  allowed  in  every  stage  of  a  cause, 
from  the  original  to  the  execution,  (^)  and  the  court  (/i) 
have  expressly  declared,  that  they  saw  no  difference  in  allow- 
ing amendments,  whether  the  mistake  had  happened  through 
the  omission  of  an  attorney  or  that  of  the  clerk,  as  both  were 
equally  officers  of  the  court. 

With  respect  to  the  authorities  cited  In  support  of  tlie 
rvie,  it  will  be  found  upon  an  examination,  that  they  were  ca- 
sesy  where  in  fact  and  in  truth,  the  plaintiff's  cause  of  action 
accrued  after  the  suit  brought^  or  entire  damages  had  been  re- 

(d)  4 Mas*,  rep.  263,  (b)  Browne's  rep.  cSX 

(c)  2  Vin  ibt.  ^18;  H.  19.  ibid  399,  U.  12  Mod.  105. 

(d)  14  Bdwtl.  3,  ch.  6.  9  Hen.  5;  c.  4  and  8  Hon.  6,  e.  12  &  15. 

(e)  t  Bar.  abt.  154^  Amend.  D.  1  Bin.  rep.  366.  Benner  v.  Prey,  ibid  486. 
HiUs'  Lee  ver&us  West. 

(/)  1  Dall.  rep.  133.  Burrows  v.  Heysham,  2  do.  184.  Fury  v.  Stone.  3 
3ohiiSi.n*«  N.  Y.  rep.  257.  H;irris  venua  W&dswoilh.  4  do.  499.  Chcet«m  v. 
TiltoUon. 

(jf)  1  Dall.  rep.  370L  Elliot  versus  CUiot.  2  Dall.  rep.  97.  Cockshot  rrrsus 
HopkiiiK,  ibid  143.  Jones  qui  turn  v.Koss.ibll  S61.  4 Dall.  rep.  25,  Coruse  yev' 
sus8teft«l.  igohn8on'«N.  Y.r<p  150.  Watson  v.  D^bEeld.  2  do.  295.  Hen-, 
slioff  V.  Miller. 

(&)  3  Jultnson'f  N.  Y.  rep.  5^6.  Close  v.  Qilllspey. 
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181$.  corereA  for  a  fiiaUer,  which  happened  in  part  after  (he  Usu- 

■  ikig  of  the  writ  j  whereas  in  this  case  it  is  evident  tliat  the 

ujtuntt  date  in  the  declaration*  is  an  error  of  tlie  clcrk^  a  mere  slip 

IUlpu;x.  q(  the  pen,  in  a  matter  which  Is  purely  form. 

PlsR  Curiam. 
Hemfhili.,  PresideiU* 

This  was  an  action  oftrcspass^  vi  ttarmls^  for  breaicing 
and  entering,  the  house  of  the  plaintiff  and  assaulting  and  ide* 
baucliing  her  daugiitor,  Bonnette,  and  getting  Iter  with  child* 

The  declaration  is  entitled  of  June  term  1811,  and  it  is 
marked  on  the  recot'd  that  it  was  filed  on  the  second  day  of 
August  1811. 

The  lime  of  f he  cause  of  action  is  as  follows :  <*  For 
**  that  the  said  Pierre,  on  the  Jirst  day  of  SeptembeTf  iq  the 
ft  year  one  thousand  eiglit  hundred  and  eleven,  and  on  divers 
<' other  days  and  times,  between  that  day  and  the  day  of  the 
^'^  eommcnceineni  of  this  suit,  Avith  force  and  arms  &e. 

<<  By  means  whereof  she  the  said  Bonnette  for  a  lon^ 
*t  space  of  time,  to  wit,  from  the  day  and  and  year  first 'above 
<<  mentioned,  hitherto  became  arid  was  unable  to  do  and  per- 
••<  form  the  necessary  aflTiiirs  and  business  &e.  and  the  said 
<<  Catharine,  during  all  that  time  lost  and  was  deprived  of 
«« the  service  of  her  daughter  and  servHnt»&o. 

^<  And  by  means  whereof  she  the  said  Catharine  was  for- 
f*  eed  and  obliged  to  pay,  lay  out  and  expend,  and  hath  neees« 
«  sarily  paid,  laid  oui  and  expended  divers  sums  of  mon^y,  to 
<' wit,  the  sum  of  five  hundred  dollars,  in  and  about  theirarsi- 
«<  ing  and  taking  care  of  the  said  Bonnette,  her  8aiddai|((liter 
«•  and  servant.'* 

A  motion  has  been  made  to  arrest  the  judgment,  because 
it  appears  from  the  recoi*d,  tliat  the  cause  of  aetioo  ae^rued 
mfter  the  institution  of  the  action. 

The  general  principle  is  too  pikin  to  be  controverted* 
thai  the  cause  of  action  must  arise  before  the  eomraeDcenieni 
of  the  suit,  and  if  it  appears  otherwise,  by  the  plaintiiPs  oWit 
shewing,  the  actioil  cannot  be  aop^orted ;   but  it  has  beea 
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eoDtetwIed^  to  this  case,  that  the  defect  in  the  declaration  had       iS13. 
beeil  cured  by  the  verdict,  ^ 

In  trespass  the  day  laid  in  the  declaration  is  not  mate*      agaum 
rialt  prOTided  it  is  previous  to  the  bringing  of  the  action ;  and 
It  appears  from  the  cases  cited^  that  if  no  day  is  laid,  or  att 
impossible  day,  ivhich  is  considered  as  no  day,  the  defect  ^ill 
be  cured  after  verdict.    The  case  of  Bemis  versus  Faxon  (a) 
vftLs  mueh  relied  upon,  as  a  case  bearing  strong  analogy  to 
the  pr^ent.    In  that  ease  the  dates  on  the  fhee  of  the  decla- 
ration are  inconsistent  Aviih  each  other.    The  promise  is  al- 
leged to  be  made  at  a  day  to  oome»  but  the  breach  is  alle^ 
ged  to  be  committed  afterwards  on  a  day  then  past ;  the  whole 
weight  of  that  ease,  so  far  as  it  bears  upon  the  one  before  us, 
is  derived  from  the  respeet  paid  by  the  court  to  the  ease  of 
Sorrel  versus  Lewin  ;  (p)  but  it  does  not  sqipear  that  even  that 
ease  is  similar  to  the  present*    It  was  an  indebitatus  a^anmp- 
sity  **  i  Jan.  26,  Car.  2,  which  is  not  yet  come»'^    It  was 
exe^ted^  that  here  was  no  day,  but  it  was  allowed  to  be  well 
eaough  after  vtrdiet :  from  the  expression  used>  the  day  had 
not  come  at  th&  time  of  the  trial.  The  case  of  Blaekall  versus 
Ealfe  in  CaKhew  389,  appears  to  be  a  similar  ease ;  there  the 
day  laid  was  not  come  at  tfit  time  eftht  trial,  and  cared  after , 
t^rdiet  The  ease  of  Blackball  versus  Eecles,  (e)  is  anotber 
eas^  of  the  same  description.    The  day  laid  in  the  declara- 
tion was  not  come  at  tkt  time  of  the  trial*    The  counsel  for 
the  plaintiff  Acknowledged,  that  if  the  time  in  the  declaration 
liad  been  after  the  hiUf.led  and  htf&rt  the  Mai,  the  judgment 
laust  be  arrested ;  because  tbea  it  would  have  f^ipeared  that 
the  jury  ^ve  damages  for  an  aetion  arising  ;iince  the  suit 
eommenoed  $   but,  lb  that  ease,  the  time  being  after  trials  it 
^was  as  if  there  was  no  time ;  and  Sorrel  versus  Lewin  was  ci> 
ted  as  being  a  similar  case.    In  these  eases  the  day  laid  not 
being  came  at  the  time  of  trial,  was  considered  as  no  day,  and 
it  was  presumed  that  a  cause  of  action  had  been  proved  be- 
fore the  commencement  of  the  suit     In  the  case  before  us 

(d)  4  Mat*,  rep.  26$,  {b)  3  Keb.  354. 

(c)  12  Mod.  102. 
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1S13.       the  day  laid  in  the  declaration  waapast  at  the  time  or  the  tri«> 
'  al.    The  case  of  Skinner  versus  Robinson  (a)  wot  relied  up- 

agaiftat  on  a^  a  ease  in  point  for  the  plaintiff.  The  judgment  of  the 
08LF  ux .  court  of  Common  Pleas  having  been  reversed.  We  have  seen 
the  manuscript  opinion  of  the  Supt*eme  Court  on  the  reversal 
of  this  judgment,  and  it  is  by  no  means  favourable  to  the 
plaintiff  in  this  ease.  In  the  eonelusiony  it  is  stated  that,  as 
to  the  real  time  of  iamiing  the  writf  that  did  not  appear  in  the 
record  and  could  not  be  enquired  into  by  this  court.  So  that 
the  point  of  law,  decided  by  the  Common  Pleasi  has  not  been 
disturbed,  although  the  judgment  was  reversed.  The  eourt 
cannot  well  intend,  in  this  easi$,  that  the  j^ty  have  not  given 
damages  for  a  cause  of  action,  arising  after  the  commence- 
ment of  the  suit,  l^he  declaration  states*  tliat  <^  the  said 
*^  Bonnette  for  a  long  spaee  of  time,  to  wit,  from  the  day 
^<  and  year  first  above  mentioned,  (which  was  a  day  after  the 
<<  suit  brought)  hitherto  became  and  was  unable  to  do  and  per- 
**  form  the  neeessary  affairs  and  business^  &e«"  *'  and  the 
*f  said  Cathafine,  during  all  that  time,  lost  and  was  deprived 
<<  of  the  service  of  her  daughter  and  servant  &c."  <<  By  means 
<<  whereof  ^e  had  necessarily  paid,  laid  out  and  expended  di- 
-  «  vers  sums  of  money>  to  wit,  the  sum  of  fi  500,  in  and  about 
»<  the  nursing  and  taking  care  of  the  said  Bonnette,  her  said 
*«^  daughter  and  servant."  The.  whole  cause  of  action  is  laid 
subsequent  to  the  bringing  of  the  action. 

No  case  has  gone  so  far  as  this ;  here  is  no  ineonsisteoey 
of  date  appearing  on  the  faee  of  the  declaration^  nor  impossi- 
ble dates  ;  and  the  day  laid  was  past  at  the  time  of  tiie  triaL 
Our  wishes  incline  us  to  support  the  verdict  if  we  eoald^ 

hut  we  think  it  cannot  be  done  upon  legal  principles. 

The  judgment  must  be  arrested. 

Judgment  arrested. 

(fl)  1  Browne  rep.  357. 
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LiYEZLY  agatnat  Pexkock.  ±SiS. 
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ULE  <o  tjliew  cause  why  llic  judgmeDt^sbouId  not  be  set 


aside.  liaT.n^  b«eir 

In  lUis  case  a  judgment  was  entered  by  the  party  in  this  ^n.^^|„'pj^ 
eourt  by  virtue  of  the  22ud  section  of'theaet  of  tke  24th  of  (fDt*iaw«r« 
1  ebiuaiy  1 806.  ^^^  , /^ bb,^ 

A  judgment  had  been  previously  cntert^d  in  the  same  »« 'J  wwrniitof 
manner  in  the  Court  of  Common  Pleas  of  Delaware  county,  wama  w«i 
by  virtue  of  the  same  bond  and  warrant  of  attorney.  ^jjj'*^^'^  ^^ 

The  wan-ant  is  dii'ected  to  AViiliam  Lewis,  attorney  oi  attottiev  of  the 
the  Supi-crae  Court,  or  any  other  attorney  in  the  said  Court  or  f/^"^,^'^'* 
any  Court  elsewhere  ;  it  authorises  the  attorney  to  appear  in  attorney  in  the 
an  action,  tlien  brought  or  to  be  brfiught,  on  the  said  obliga-  '^Cou^tUe^ 
lion  &e.  and  to  confess  judgment  thci^euiiOQ,  for  the  sum  of-wherc,  &c  au-- 

lllOliiCil  tJic 

n  SOOO.  ^  ^  httorney  *  ap- 

The  question  is.  whetlier  a  judcinent  ean  be  entei'ed  inA«»''»»«««c- 
different  counties  by  virtue  of  the  above  bond  and  warrant,    breus^htorte 

By  the  Cot- rt.  'rJZ^%. 

We  never  entertained  any  doubt  on  this  subject,  hut  tiw  &c.  ttui 
field  the  ease  under  advisement  at  the  request  of  the  plain-  ^H^t^niufwn 
tiff's  attorney  to  make  some  enquiry  as  to  what  bad  been  the^*"'^  wmof 
practice.     AVe  have  not  been  able  to  h^am,  that  it  has  been  court  set  aside 
ihe  practice  to  enter  judgments  in  diSei^ent  counties  upon  *J"**JBr"*°J. 
warrants  similar  to' the  present.    If  instances  of  the  kind  entered  there- 
have  occurred,  they  have  been  rare.    It  is  said  that  where  the  ^Sifft.^** 
warrant  contains  the  words,  <«  to  confess  judgment  or  judg- 
««  ments  in  any  court  or  courts,*'  it  has  been  thought  by  some 
a  sufficient  authority  to  enter  judgments  in  different  counties  ; 
but  we  do  not  Iwuow  that  this  has  been  recognized  by  any  de- 
eiHion,  and  as  the  warrant,  in  this  ease,  is  differently  worded, 
we  need  not  express  any  opinion  on  that  point. 

^Vq  us  it  is  very  clear,  that  as  soon  as  the  judgment  in 
this  ease  was  entei-ed  in  Delaware  county,  the  power  contain- 
ed in  the  wuiTant  was  fully  complied  with :  th«  debt  was  > 
then  merged  into  a  debt  of  a  higher  nature,  and  the  judgment 
must  be  pursued,  either  by  bringing  an  action  of  debt  upon  it 
in  anotlier  county,  or  proceeding  in  the  usual  way  by  a  testa- 
turn  fifa  or  ca  sa* 


\ 


m  CASES  IN  THE 

ftSiS.  If  the  authority  goes  further,  it  extends  to  every  court 


'"^""""''^^  in  the  State  or  perhaps  in  the  Union»  and  costs  must  follow. 
a^ntt  The  pretension  is  'so  repugnant  to  principle  that  vtii 

Fbnmock.  should  require  an  express  decision  or  words  in  the  varraut. 
evincing  a  plain  understanding  of  parties,  before  we  could 
give  it  our  sanction. 

'  We  consider  the  prothonotary  as  only  posscssmg  the 
same  power  that  was  given  to  the  attorney  named  in  the 
warrant.  He  is  by  the  act,  merely  substituted  in  the  place 
of  the  attorney,  to  enter  the  Judgment,  and  there  is  great  rea- 
•on  why  the  warrant  of  attorney  sliould  be  left  in  the  offiee 
and  ftled^  as  the  evidence  of  his  authority  to  enter  the  judg- 
ment :  And  this  would  be  impracticable  if  judgments  could 
be  entered  in  different  counties,  unless  a  copy  of  the  record 
under  the  seal  of  the  Court,  would  be  deemed  sufficient. 

In  this  case,  however,  wc  do  not  ground  our  opinion  up- 
,  on  any  inoonvenienee  that  might  arise  in  this  respect ;  but 

upon  the  want  of  power^  contained  in  the  warrant,  to  enter 

two  judgments. 

Let  the  rule  be  made  absolute. 
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COURT  OF  OYER  AND  TBRMINBR, 

AND  GENERAL  GAOL  DBLIVERT, 

OF  TBS 

COUNTY  OF  PMILAbELPHIA. 
JANUARY  SESSION.  1814. 

CoMMovwjBAiiTa  ogoinsl  CifJJOi,  et  ah 

THE  persons  summoned  on  the  grand  Jury,  being  called     A  penon 
and  empanelled,  and  the  elerk  being  about  to  administer  ^mt  may  * 
to  them  tbe  oath»  Wilcocks,  J.E.  IngersoU  and  Braume,  on  be-  ^f^^  ^^ 
half  of  Asher  Clark,  Thomas   M'Roy,  John  Moor  and  retimed  oa 
Xlenry  Kelly,  Vho  were  confined  in  Jail  on  a  charge  of  mur-  j^^^*^^ 
der,*  and  against  whom,  it  was  understood,  a  bill  of  indict- 
ment  was  intended  to  be  sent,  at  the  present  Session,  claimed 
the  benefit  of  challenging  Michael  Freytag,  Esquire,  who 
was  returned,  called  and  empanelled  as  one  of  the  grand 
Jurors,  for  cause,  viz.  for  having  formed  and  expressed  his 
opinion  of  the  guilt  of  some  of  the  prisoners. 

This  right  being  contested  by  IngersoU,  Jittomty  Ocner* 
dlf  assisted  by  Edward  IngersoU;  the  counsel  for  the  pri. 
floaers  proceeded  to  support  their  claim  as  follows. 

Every  Juror  must  be  Uber  homo,  by  which  must  be  an* 
derstood,  that  he  is  not  only  a  free  man  and  not  bond,  but 
alao  one  who  has  such/reedom  of  mmd  as  will  enable  him  to 
atand  indifierent^  as  he  stands  unsworn  (a)« 

*  The  ptisonen  wtre  all  acquitted.       (a}  t  Co.  Lit.  p.  155,  a.  see.  S34. 
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1814r.  The  goods,  lands,  fame  and  lives  of  men  depend  npon  a 

•"— *— —"^  fair  trial  by  jury,  and  therefore  it  is  most  neeessai^  that  they 
ivkalir'    be  omni  exceptione  majores  (a). 

asairut  Challenges,  are  to  the  array  or  to  the  poll  j  ohallenges 

to  the  poll  are  either  peremptory  or  for  cause,  and  the  lattf  r, 
of  which  alone  it  is  necessary,  at  present,  to  speak,  are  of  • 
four  kinds ;  ist,  propter  honoria  respeetum ;  Sdly,  propter 
itfwtum  ;  Sdly«  propter  affectum  and  ^thly,  propter  ddietum* 
Speaking  of  the  third  kind,  Hawkins  (6)  says,  it  hath 
been  allowed  a  good  cause  of  challenge  on  the  part  of  the  pris- 
oner, that  the  Juror  hath  declared  his  opinion  beforehand,  that 
the  party  is  guilty,  or  will  be  hanged,  or  the  like. 

In  Cooke's  case  (e)TR£BT  C.  J<  expresses  himself  ihas: 
''  No  Juror  has  a  right  to  declare  his  opinion  positirely,  aa- 
«<  til  he  has  heard  the  evidence  in  the  cause.^ 

In  Dent  against  the  Hundred  of  Hertford  (d),  a  new 
trial  was  granted,  upon  affidavit,  that  the  foreman  had  de- 
clared, that  the  plaintiff  should  never  have  a  verdict^  what- 
ever witnesses  he  produced* 

It  would  be  strange  indeed  if  this  exception  should  bo 
good  in  a  civil  case,  and  was  not  equally  available  in  a  crimi- 
nal prosecution,  where  liberty  and  even  life  may  be  in  ques- 
tion. The  authorities  above  cited  shew,  that  it  is  applicable 
equally  to  both  cases ;  and  there  is  no  less  afithority  than 
Hawkins^  for  saying,  that  a  person  accused,  has  the  same 
riglit  to  challenge  the  grand  jury  as  the  petit  jury.  He  says^ 
«  Any  person  who  is  under  a  prosecution,  for  any  erims 
^  whatever,  may,  by  the  common  law,  before  he  is  indicted^ 
**  challenge  any  of  the  persons  returned  on  the  ^rand  jiify, 
f*  as  being  outlawed  of  felony  &e.  or  villeins,  or  returned  it 
^<  the  instance  of  the  prosecutor^  or  not  returned  by  the  pro- 
<«  per  officer  &c,  (c). 

4 

(a)  IbUl  156  a.  (6)  H»wk.  P.  C.  B  %  c.  43.  esc.  98. 

(c)  4  81 .  Tr  748.  1  Salk.  rep.  150.  it  was  decided  to  be  a  gpood  caaja^  sf 
chftUeiige  that  the  jun^r  h«d  usid  of  a  penon  to  be  tried  for  a  criiiie»  tliat  he 
it  guilty,  or  will  be  ch^rfrtKi^  &c. 

(d)  2  Snik  rep  €45. 

(0  IUwk.P.C.B.  a,  ch.  35,8cc  16.VoL4.p.norLoTid.cd.ori79S. 
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In  the  ease  of  the  United  State*  v.  Col.  Burr,  the  right  to      1S14. 
okalleoge  a  grand  juror,  for  favoar  wa»  eootended  for  by  the 
eoQttsel  for  the  prisoner  $  the  law  was  admitted  b^  the  Distriot     wzajltx 
Attorney  and  eonflrmed  by  the  court  (a).  Ct*'*^*^til 

The  Attornbt  Oeitsbaj^  and  Edward  Ingersollp  for 
the  Commonwealthy  admitted  that  the  cause  of  ehallengej 
i^n  being  supported  by  evideaee^  was  suffieient^  provided  the 
prisoners  had  a  right  to  challenge  a  ^and  juror  for  favour; 
but  denied  the  right  to  challenge  a  gran^  jnror^  tor  favour. 
The  paragraph  read  from  Hawkins*  they  said^  was  not  full 
to  the  point  before  *the  court ;  for  Hawkins^  envunerates  the 
causes  of  challenge  to  a  grand  jarort  tiz.  as  being-outlawed 
fi>r  felony^  or  villeins,  or  returned  at  the  instanoe  of  the  pro* 
seeutor,  or  not  returned  by  the  proper  officer,  but  does  not 
mention  the  cause  stated  in  the  present  instance,  namely  hav* 
ing  pr^u^d  the  case. 

In  the  ease  of  I'oL  Burr  the  objection  was  acquicaoed  iii 
by  the  District  Attorney,  without  argument  on  his  part ;  and 
the  withdrawing  of  the  jurors  was  recommended  by  the 
court* 

In  the  only  ease  where  the  point  had  come  directly  be* 
fore  the  court  the  claim  had  been  disallowed  (b).  1  he  rea- 
aon  given  is,  that  if  objections  of  this  nature  were  eounteti« 
weed,  the  course  of  public  justice  would  be  greatly  impeded. ' 

For  the  prisoners,  it  was  replied,  that  the  cases  mention* 
ed  by  Hawkins  were  instances  of  the  rule  and  not  an  cnu* 
mtration  of  aU  the  cases  in  which  the  right  was  to  be  exer* 
eised.  Examine  them  and  they  will  be  found  to  belong  to  ' 
diflferent  elasses  of  chaUenge.  ist  «  being  outlawed  for  felo* 
iky;"  this  is  a  principal  cause  of  challenge,  to  the  poll,  jirofi* 
fir  deKefiim,  ^y  <*  or  villeins;'*  this  is  a  principle  cause  of 
challenge,  to  the  poll,  fropter  defeetumi^y  <<  or  returned  at 
^  the  instance  of  the  prosecutor;''  and  4thly  not  returned  1^ 
%  prq^r  oAcerj  These  are  principal  causes  of  challenge,  t^ 
tliie  array. 

(a)  Seep.  38  of  the  Trial  of  Col.  Borr,  reported  by  O»lMBotertS0BS«i. 
(^]  8  llsia^  rep.  sMb  tbs  case  of  Jsba  Tucker. 
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1814.  Now  if  Hon^'kins  is  uiidepvtoocl  to  eamneratc  alt  tho 

"■"^""  ■"■*■  eases  where  a  eballenge  will  avail  against  a  grmn4  Jnvot^ 
WEALTH  doubtless  some  reason  ean  be  given  wlqr  not  only  otber  elM* 
Gx.A&K^  dU  ^^  ^^  eballenge,  but  numerous  oases  falling  under  the  mum 
elasses  with  those,  he  hais  nieationedy  should  be  good  causes 
of  eballenge  to  a  pelit  juror  and  not  gMd  eausea  of  ehaUenge 
to  the  grand  jurors.  The  reason  of  the  law  is  the  life  of  the 
lawy  and  without  some  reason,  the  law.  in  this  enae  would  bn 
involved  int  absurdity.  For  instanoe^  if  a  person  has  been 
aJUainifd  (^  convicted  of  felony  it  is  as  good  a  cause  of  ehal* 
lenge  g|)Mierally,  as  if  Jie  had  been  eutlawed  for  felony;  it 
ranks  und^r  the  same  liead^  viz;  a  principal  eaose  of  chal- 
lenge, to  the  poll,  propter  delictnm;  yet  ilawkins  does  not 
mention  attainder  or  c&noi^ion;  and  therefore  shall  such  a 
nmn  sit  on  the  grand  jury? 

So,  if  a  man  is  an  alien^  which  is  a  eballenge  propter 
d^ectum  patrie,  he  should  no  more  be  a  juror  than  a  trtlkm, 
the  olgection  to  whom  is  propter  dejfee^m  UhertoHs^  yet  ac- 
^ctrding  to  the  doctrine  contended  for,  we  might  have  a  whole 
grand  jury  of  aliens,  finding  bills  of  indictment  against  ctK- 
sscM,  for  treoion^  As  to  the  case  of  John  Tucker,  it  was  de- 
cided without  much  investigation  or  deliberation,  and  it  is 
difficult  to  say  to  what  length  the  decision  is  to  be  under- 
stood. 
The  note  of  the  case  is  in  these  words.  '^  The  eonit  will 

€^  not  set  aside  a  grand  juror,  because  he  has  been  tlie  pro- 
<<  secuter  of  a  person  accused '  of  a  of^tal  crime,  whose  ease 
t(  may  prdiably  be  broughtbefore  the  grand  jury/' 

If  this  was  the  decision  of  the  court  it  is  eqnaUy  frre- 
coneileable  with  the  principles  of  jusdoe  and  Mw.  Shalt  the 
prosecutor  sit  in  Judgment  ^n  the  accused?  Heaven  forbUL 
l¥hat  says  my  Lord  Ck)ke?  Bo  likewise  one  may  be  chri- 
lenged,  that  he  was  the  tiidicf or  of  the  platntiffor  defbndant, 
either  of  titeasoa^  Iblony,  misprision,  trespass^  or  (lie  tBtd,  In 
the  same  cause,  (i)  * 

•» 


M*«M«*M 


COMMON- 
WSALTK 


COURT  OF  OYEH  AND  TEHMINEIL  337 

Let  via  e:!taiidiie  tbt  eMe  itsdf.  Hie  olijeetion  to  Mr.      iSii. 
Tiieker  ms,  **  that  he  viz%  a  neighbour  of  tbe  acous^d,  Ur* 
<<  iag  hi  tlm  Kime  towa»  had  orij^nated  the  eomplaint  agfuast 
^  hin^  tad  had^  most  probably,  farmed  a  strong  epSaioti  of  biB      t^gaifiMt 
^  gailt.''  Being  enquired  of,  by  the  eourt,  if  he  had  knom   '''-^'"''^^ 
or  read  of  an  objeetioti  of  this  kind  being  reeeived  to  a  grand 
juror,  Mr.  Story,  referred  to  the  ease  of  CoL  Burr,  (whieh 
was  not  produeed,)  as  a  ease  where  ehallenges  had  been  made 
and  aliow^  for  similat  causes. 

Upon  examination  it  will  be  found  that  the  only  legal 
part  ^f  the  i>tyection  against  Tueker  viz,  that  he  was  the  m- 
dtclorof  the  aeeused,  was  not  ul'ged  against  any  of  the  Ju- 
rors  returned  in  CoL  Burr's  ease*  The  objeotion  there  made 
and  allowed  was,  that  the  Jurors  had  respectively,  formei 
and  expressed  an  opinion  upon  the  guUt  of  Mr.  Burr* 

<<  The  court  recollected  the  instance  referred  to,"  says 
the  ease;  and  yet  they  did  not  eorreet  the  error  into  which 
the  learned  counsel  had  fallen.  But,  <<  it  was  a  solitary  in«> 
^<  stanee,  so  far  as  their  knowledge  of  the  books  extended.'^ 
"With  great  submission  to  the  knowledge  of ^their  honourSj» 
though  they  did  not  seem  to  be  aware  of  the  authorities  of 
Hawidns  &c.  before  referred  to,  it  might  be  observed,  that 
this  was  a  very  extraordinary  objection.  How  many  instances, 
it  was  asked,  did  it  require  to  establish  a  principle  of  law  2 
Sid  it  require  two,  three,  ten  or  an  hundred  ?  If  it  was  an 
objection  to  ikejlrst  precedent,  that  it  was  <^  solitary^*  thei'e 
never  eould  be  a  second.  The  decisions  of  courts  are  only  the 
evidence  of  what  is  the  law,  and  one  would  suppose,  that 
i^hen  a  principle  of  law  was  stated  by  learned  counsel  sup- 
ported by  authority,  on  the  one  side;  admitted  by  the  district 
attorney  assisted  by  two  able  counsel  on  the  other;  and  after- 
wards confirmed  by  the  Chief  Justice  of  the  United  States  and 
the  Judge,  of  the  IKstrtet  of  Virginia^  it  would  be  considered 
at  evidence  too  respectable  to  be  shaken  by  a  declaration,  that 
it  is  a  solitary  instance;  especially  when  that  declaration  was 
made  without  reading  the  case;  without  examining  the  au- 
thorities or  reasons  upon  which  it  is  founded.  As  to  the  rea- 
son. <'  If  olgections  of  this  kind  were  received^  the  course  of 
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lSi4^      c^puUie  jusUee  would  be  gee^Uj  impeded.*^    If  tke  eoiirt 

■      here*  and  hi  their  subsequent  ebservatlonsy  refer  to  any  part 

WB ALTR*     ^  '^*  Story's  olgeetion,  exeept»  fkat  thejutar  wa$  the  prosB^ 

agoina     euforf  uo  One  would  disof^ree  with  tbem  in  opinion ;  but  if  thej 

CLAJix,  H  qL  g^^ni;  1^  answer  that  olgeotion,  it  is  denied  that  any  tueh  in* 

eonvenienee  esdsts ;  and  if  it  does  exist  it  is  denied  to  be  aagf 

eause  for  lef using  a  saered  privilege  in  vavarem  viUe. 

The  CovBTf  TixGHHAVy  Chief  Justice,  and 
Bbbgkehuoob^  Justieet  allowed  the  challenge 

Andrew  Bayard  and  Edward  Oeorge,  two  of  the  grand  Jn« 
rors  returned  on  the  panels  were  appointed  triers^  who  beii^ 
sworn  well  and  truly  to  try  whether  the  said  Miehael  Freytag 
stood  indifferent  between  the  Commonwealth  and  the  prison^ 
etB,  witnesses  were  ealled  and  examined  by  the  prisoners'  eoun* 
self  and  eross  examined  by  the  Attorney  General^  after  which 
the  tHors  returned  their  yerdiet,  that  the  said  Miehael  << 
44  indifferent^'^  akid  he  was  sworn  on  theOrand  Jury« 
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MiTCHB£  against  Etans. 


Tll6    court 


EYANSpurehased  of  Mitehel  ft  lot,  and  gaT6liiin  awort-  ^™,„ti!S 
ga^  for  the  purehase  money,  dated  the  ISth  of  September,  a  preference 
1810,  on  the  i9th  of  June,  1811,  the  mortgage  was  assigned  ^^^^^^.1^ 
lo  Mary  Bell,  and  was  reoorded  on  the  28th  of  January,  1811.  to  secure 


In  the  mo|ith  of  February,  1811,  Richardson,  a  house-ear-  ^eiacMiceriH 
penter,  was  employed  by  Evans  to  erect  a  frame  building  fpr  «'•  ui  Uie  erec- 
a  theatre  on  tiie  lot,  and  at  different  times  during  that  menth  to  a  mortgage 
and  the  beginning  of  March,  he  superintended  the  purchase  ^^  f^^^i^l^ 
materials,  and  on  the  llth  of  March,  1811^  actually  began  the  m  nt   of  tte 

fanildiiiP  buildtn|;«    but: 

ifuuoiu^.  ^^    recorded 

On  the  19th  of  August,  1811 ,  he  filed  a  claim  agreeably  to  witbin  tix 
the  act  of  the  mh  of  March,  1806.  "™*^* 

On  the  1st  of  May,  1812,  a  scire  facias  issued  on  the  mort<- 
gage,  and  judgment  was  talcen  by  default  on  the  8th  of  June^ 
18 12,  and  a  Lerari  facias  issued  to  September^  1812^  on  whieli 
the  lot  and  building  were  sold* 

Pes  C0BIAMU    Hbmfhqx,  Pre^drnt^ 

Prom  the  statement  of  this  ease  it.  appears  that  when 
nichardson  was  first  employed,  and  when  he  actually  com- 
menced the  building,  six  months  had  not  expired  from  the 
date  of  the  mortgage,  and  that  the  mortgage  was  recorded 
liefofe  tke  elaim  wm  filed  j  bat  all  the  dates  mentioned  indad* 
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MITCHSL 

againtt 

SVAVt. 


log  the  time  of  ssde  ^rere  i¥ith]n  two^ears  from  the  commence- 
ment of  the  buildings  during  which  time  a  lien  continues  with- 
out any  claim  being  filed. 

The  words  of  the  act  arcy  **  That  all  and  eyery  dwelling 
^^  house  or  other  building  liereafter  eonstructed  and  erected 
**  within  the  city  and  eonnty  of  Philadelphia^  shall  be  subject 
<'  to  the  payment  of  the  debts  contracted  for  or  by  reason  of 
^^  any  worlL  done  or  materials  found  in  the  erecting  and  con- 
<<  strncting  such  house  or  other  building  before  any  other  lien 
<<  which  originated  subsequent  to  the  commencement  of  the 
^'  said  house  or  other  building/*  Now  it  is  clear  in  this  ease, 
that  the  lien  created  by  the  mortgage  did  not  originate  subse- 
quent to  the  commencement  of  the  buildings  it  was  an  exist- 
ing lien  at  that  time.  This  ease  therefore  is  not  embraced 
within  th^  general  words  of  the  act ;  but  as  only  two  days  of 
the  six  months  remained  unexpired  at  the  commencement  of 
the  buildingy  Bearly»  if  not  the  whole  of  the  carpenter's  claim 
must  have  originated  after  the  expiration  of  the  six  m<»ths. 

A  lien  creditor  ought  to  be  favoured,  because  it  is  the 
ol({ect  of  the  lien  laws^  to  give  him  a  security  npon  the  8pe« 
cifie  thii^. 

In  this  ease  as  the  mortgagee  did  not  reeord  his  mortgage, 

whereby  the  carpenter  might  have  been  made  acquainted  with 

bis  situation,  he  was  guilty  at  least  of  Be^^igenee,  and  we 

think  that  upon  a  fair  and  equitable  construction  of  the  two 

acts,  the  mortgage  ought  not  to  be  permitted  to  take  the  value 

of  the  building,  which  was  not  contemplated  as  a  part  of  hia 

security  when  he  took  the  mortgage,  but  that  the  earpentor 

ought  to  have  the  advantage  of  his  lien  on  the  fund  which  was 
created  by  his  labour  and  materials,  he  having  bad  no  notiee 

of  the  mortgage. 

In  equity  a  mortgagee  who  has  been  careless  is  not  fa- 
voured when  his  request  stands  in  opposition  to  an  innocent 
person,  who  maybe  considered  in  some  measure  as  having  beea 
drawn  into  his  situation  by  the  inattention  of  the  mortgagee. 
As  if  the  first  mortgagee  permits  the  mortgagor  to  keep  the 
title  deeds,  and  the  mortgagor  shewing  a  fair  title,  mortgages 
the  presses  to  a  second  mortgagee  to  whom  he  delivers  the 
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deedsf  the  seeond  mortgagee  will  not  be  compelled  to  delirer       1811* 
up  the  title  deeds  unless  hisntortgage  is  paidoff.  -(a)  -— — *— 

In  this  ease  we  do  not  meddle  with  the  general  question  agmmt 
as  to  the  liability  of  the  lot.  The  mortgage  being  a  lien  that  bv  anb, 
did  not  originate  subsequent  to  the  commencement  of  the  build- 
ing* Oar  decision  is  founded  upon  the  peculiar  circumstances 
of  the  ease,  and  particularly  on  account  of  the  mortgage  not 
being  recorded.  It  is  eonsidered  as  a  new  case,  and  that  the 
mortgage  ceased  being  a  lien  after  the  six  months,  at  least  so 
far  as  respected  the  building,  as  to  which  the  carpenter  is  eon- 
sidered as  quoBi  mortgagee,  without  notice  with  a  lien  for  two 
years. 

The  court  direct  the  value  of  the  building  to  be  paid  to  the 
lien  creditors. 


Fajikbs  against  Fabb* 

A  FOREIGN  attachment  was  issued  to  September  Term.  ^J^^^^^ 
1804,  by  Achilles  Parker  against  William  Williams  and  F.  virtue  of  a  for- 
Baynold,  in  which  William  Farr  was  made  the  garnishee.  ^^^    *d*the 
Judgment  was  entered  at  the  third  term,  and  a  scire  facias  was  garnithee   dy- 
issued  against  Farr,  but  he  died  intestate,  before  trial  orjudg-  jJJ^  hU^^ernto 
jnent.  The  administrators,  Elizabeth  Farr  and  Noah  Simmons,  ^ing    insuffi- 
were  substituted  as  defendants;  but  a  non  suit  was  afterwards  ^{f  ^u  ^redi^ 
suffered.    The  present  scire  facias  against  the  administrators  ^^^    |^   ^^ 
iras  afterwards  lH*ought     The  administratocs  pleaded  that  piam'tifTiMd  no 
tiiere  were  no  goods  in  the  hands  of  the  garnishee  at  the  time  Pf^®*?*^!!!? 
the  attachment  was  served  or  afterwards;  and  on  the  trial  the  itori; 
jury  found  for  tho  plaintiff  as  follows  ;  <<  One  hundred  and 
aeventy  seven  dollars  damages  being  the  amount  of  the  debt 
due  from  William  Farr  at  the  time  of  his  death".  The  defen*  " 
dants  had  also  pleaded  a  want  of  assets  ;  but,  on  the  trial,  the 
question  of  assets  was  left  open,  by  consent  of  the  parties. 

No  bail  was  demanded  of  the  garnishee,  nor  were  any  inter- 
rogatories fieip  for  him  to  answer,  as  allowed  by  the  act  of 
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J 81 1.      Assembly  of  the  28th  of  September,  1789,    It  was  admitted 
'  that  there  were  assets  suffieient  to  diseharge  the  damages  found 
a^iuP     by  the  jury ;  but  there  were  not  enough  to  satisfy  all  the  debts 
of  the  garnishee* 

The  question  submitted  for  the  deeision  of  the  eourt  was^ 
whether  the  foreign  attaehment  ereditor  had  a  preference  over 
the  other  creditors  of  William  Farr,  or  was  to  be  paid  out  of 
the  assets  according  to  the  directions  of  the  act  of  the  19th  of 
April,  1794,  which  points  out  the  w6er  for  paying  the  debts  of 
an  intestate  7 

It  was  argued  by  Sfcoemafcer  for  the  |^biintifi>  and  Todd  for 
the  defendant. 

p£B  Ci7iiL4M,  Hemphiul,  Frcrideut. 

The  eourt  give  no  opinion  on  the  case  where  the  jury  iliid 
specifie  articles  to  have  been  in  the  hands  of  the  garnishee  ; 
there  maybe  a  distinction  between  such  a  case  and  the  present^ 
where  the  jury  have  found  that  a  debt  was  due  from  the  gar- 
nishee to  the  defendant  in  the  attachment.  In  the  case  of 
specific  articles  being  attached  they  coi\Id  not  be  said  to  be- 
long to  the  garnishee,  and  it  would  therefore  be  unreasonable 
that  they  should  be  appropriated  towards  the  payment  of  his 
debts. 

Difficulties  may  occur  on  this  head  where  no  security  has 
been  demanded  of  the  garnishee,  and  the  sheriff  has  not  taken 
the  articles  into  his  custody,  to  abide  the  judgment  of  the 
court.  But  from  the  nature  of  the  thing  a  debt  cannot  be  taken 
into  custody  by  the  sheriff  The  attaching  creditor  has  a  lien 
on  the  debt,  so  far  as  to  restrain  the  garnishee  from  paying  it 
over  to  the  original  credit^H*,  but  no  further.  A  foragn  at- 
tachment creates  no  lien  on  the  real  or  personal  estate  of  the 
garnishee.  He  is  at  liberty  to  dispose  of  either,  elear  of  any 
incumbrance  on  that  account.  If  the  defendant  in  the  foreign 
attachment  enters  special  hail,  and  dissolves  die  attachment, 
then  the  garnishee  may  pay  him  ;  biit  if  special  bail  is  notea^ 
teredo  tlie  garnishee  is  obliged  to  pay  tlie  person  to  whom  the 
law,  by  its  process,  transfers  the  debt.  But  in  ease  of  the  in- 
testacy of  tbe  garnishee^  why  should  this  particular  daeht  be 
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exempted  from  the  operatioii  of  the  aet  of  the  19th  of  Aprils 
1794  i  How  does  the  attachment  ereditor  acquire  a  greater  ' 
interest^  m  this  respect^  over  this  debt,  than  the  defendant  in 
the  attaehmmt  wonld  have  had  if  no  attachment  had  been  is- 
snedy  or,  if  an  attachment  having  been  issued,  had  been  dis- 
eoived  by  the  entry  of  special  baiL  It  appears  to  the  court 
that  satisfactory  answers  cannot  be  given  to  these  questions. 

The  instant  a  garnishee  dies  intestate^  the  rights  of  all  his 
creditors  intervene,  and  thieir  rights  are  protected  by  the  po- 
sitive language  of  the  act  of  assembly. 

The  general  creditors  have  no  fund  to  look  to  but  the  estate 
of  the  intestate;  whereas  the  attaching  (creditor  may  perhiqps 
get  the  remainder  of  his  debt  from  the  defendmnt  in  the  at  - 
taehment. 

The  construction  the  court  have  put  upon  the  acts  of  as- 
sembly relating  to  the  subject,  is  most  consonant  to  reason  and 
^uity,  and  they  have  not  been  able  to  discover  any  decision 
to  the  contrary,  or  any  princi^e  of  the  foreign  attachment 
Jaws  that  mitigates  against  their  opinion. 
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Religious  Society  of  Boman  Catholiea  against  Hitchcock. 


The  Sher'iir 
hiving  made  a 


GftAVEB  and  Eagkb  v.  same. 

levy  by  virtue 

ON  the  28th  of  May,  1813,  the  sheriff,  hy  virtue  of  »^J;/^"/^ 
JUriyadaSf  for  costs,  at  the  suit  of  the  Reli^ous  Society  of  furtber  procee- 
Boman  Catholics,  levied  on  personal  property  of  the  defend- ^"^^"^ 
ants.  No  further  |^i>ceedings  took  place  under  that  execu-  return  day, 
tion  until  the  Mth  of  August  in  the  same  year,  when  the  pro- J/ot^ost  tbe 
perty  was  sold,  but  did  not  produce  sufficient  to  pay  the  rent  •*°»  ^'^^^'• 
and  the  amount  of  this  execution*  hit  bkodi,  be 

The  second  fori  facdas,  at  the  suit  of  Graver  and  Eager,  J^*  ^^^^ 
was  placed  in  the  sheriflT^s  hands  on  the  26th  of  July,  181$.  tuiyfea  to  the 
On  the  isth  the  sheriff  made  a  levy  on  the  snme  property,  ^7  ^u^ 
subject  to  the  prior  levy.  wss  preferred. 

'    The  question  submitted  to  the  court  was,  to  which  of  the 
executions  the  proceeds  of  the  sale  should  be  implied. 


>i4 


^CASES  IN  THE  DISTRICT  COURT,  &c. 


1811. 


GBAVBB 

€ind 

SAG  BE 
HXT6SO0CK 


It  iras  argued  by  Delany  for  Gn^ver  and  Eager,  and  Bfihar 
'  on  the  other  side* 

The  Court  gave  the  following  opinioii : 

The  second  execution  was  levied  sul(|eci .  .  ';  -  Hmm^y  levy, 
and  the  sale  was  made  in  favour  of  the  first  cKMiitioiita^.*. 
were  no  instructions  from  the  first  execution  creditor  to  stay 
the  proceedings ;  nor  was  the  delay  so  long  as  to  justify  an 
ittferenee  that  it  was  consented  to.  No  presumption  of  fraud 
can  therefore  be  drawn. 

The  sherifi^  cannot  make  a  levy  after  the  return  of  the  writ ; 
but,,  when  a  levy  is  made,  before  tbe  return  day,  he  may  com- 
plete the  execution  of  the  fieri  facias  by  a  sale,  after  the  re- 
turn day.  The  seiscuro  vests  the  prq)erty  in  the  sheriff  so  far 
as  to  enable  him  to  maintain  trespass  or  trover.  Although  the 
eheriff  did  not,  in  this  ease,  actually  remove  the  goods,  before 
tbe  return  of  the  first  execution,  still  he  had  a  right  to  seH 
under  it,  and  give  d  preference ;  otherwise  he  would  be  per- 
sonally liable  to  tbe  first  execution  creditor.  The  delay, 
under  the  circumstances,  was  not  sufficient  to  create  a  legal 
presumption  of  fraud.  The  first  execution  was  for  costs 
only,  and  it  was  in  proof  that  tbe  defisnflant  wished  the  she* 
riff  to  wait  until  the  bill  of  costs  eould  be  taxed  when  he  pro- 
mised payment.  The  delay  of  the  sheriff  is  thus  aceounted 
fon 
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PENNSYLVANIA  DISTRICT. 


<«  1813 

P0VKIJC15  ct  al.  T$.  Ship  Betbt.  ^q  January. 

Ta  the  hMotaiU  Eiehard  Pders,  judge  vf  the  IMifricI  Cavrt,  ^pm^i"^^^. 
of  ike  United  States,  in  andfor  the  Pennsyloania  Dietriet.  JJJJ^^J^ 

^  sage  andcarri- 

THE  libel  of  William  Powell^  Charles  Flexon^  Joha  tc  into  Prance. 
Hams  and  George  Middleton,  late  cfeamen  of  the  ship  Betsy  ^afned^m'^' 
of  Philadelphia^  Guier  and  Diehl  and  others  owners  and  John  tine,  by  the 

i»  11  A      1  TeMieLttthe 

[f  master,  respectfully  sets  forth :  ezpenoe  of  the 


That  your  libellants  shipped  at  the  port  of  Philadelphia,  ^J^^^  J^ 
on  the  twenty  ninth  day  of  August,  one  thousand  eig^t  hun-  Captain's  con. 
dred  and  ten,  on  board  the  said  ship  Betsy,  to  perform  a  voy-  J^^I^unltS 
age  from  the  said  port,  to  Keihl,  in  Denmark,  for  which  said  Sutes.   The 
port  the  said  ship  sailed  from  the  said  port  of  Philadelphia,  on  ^^^l^l^' 
ihe  thirteenth  day  of  August,  Tour  libellants  being  on  board  demned  but  if- 
the  said  ship,  the  said  ship  proceeding  on  the  said  yoyage,  was  stored.  The 
captured  by  a  French  privateer  and  carried  into  Dieppe,  in  i^B^  decreed 
France,  where  she  arriTcd  on  the  nineteenth  day  of  October,  tim6^Ui?con- 
in  the  year  aforesaid.    SVom  the  time  of  the  arrival  of  the  ^^^nowT* 
said  stiip  as  aforesaid,  until  the  fifteenth  of  May,  one  thousand  to  the  L'tbei- 
eight  hundred  and  twelve,  your  libellants  remained  l^  ^rder  altionaldaim 
of  the  captain,  at  Dieppe,  with  the  said  ship,  and  during  which^f^^"*  that  pe- 
time,  no  condemnation  of  the  said  ship  took  place ;  and  on  they  left  the 
the  said  fifteenth  day  of  May,  in  the  said  year,  your  libellants  J^^^  ^ 
were  ordered  to  leave  the  said  shipi  no  proyisioa  for  their  tto  prtof. ' 
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1813«  sapport  being  made  or  provided^  and  with  the  eoaaent  of  tht 
—  said  eaptaia^  they  left  the  said  ship  and  embariLed  for  the 
et  ml  vc.  United  States.  Tour  Ubellants  respectfully  say^  that  there  is 
•Biv  BSTsr.  due  to  them,  from  the  said  owners  and  master  of  the  said 
ship,  a  considerable  amount  of  wages,  the  same  to  be  allowed 
to  them  accordingly,  to  the  rate  per  mmith,  at  which  they  se- 
Terally  shipped,  up  to  the  said  fifteenth  day  of  May,  in  the  year 
one  thousand  eight  hundred  and  twelve,  a  particular  aecount 
of  which  said  wages,  will  be  found  in  a  certain  schedule  here« 
unto  annexed  and  which  they  pray  may  be  taken  as  a  part  of 
this  their  libel ;  and  your  Ubellants  further  re^ectfully  re- 
present, that  they  haye  been  informed  and  verily  believe  that 
since  their  return  as  aforesaid  to  the  United  States,  the  said 
ship  Betsy  and  her  cargo  or  the  proceeds  thereof,  have  bec» 
restored  to  and  have  come  into  the  possession  of  her  said 
owners  or  their  agents,  or  that  a  decree  for  the  restoration,  has 
been  made  by  the  government  of  France.  Tour  Ubellants 
therefore  pray  that  the  said  master  and  owners  of  the  said  ship 
Betsy,  may  be  required  to  inform  this  Honorable  C^urt^  on 
tlieir  respective  oaths  or  affirmations,  whether  the  said  ship 
Betsy  has  been  at  any  time  and  when  condemned  as  forfeited, 
and  they  have  thus  been  deprived  of  the  same;  and  also, 
whether  the  said  ship  Betsy  and  her  cargo,  have  been  restored 
or  ordered  to  be  restored  to  the  said  owners  and  when  the  said 
order  for  her  restoration  was  made,  and  if  the  same  have 
come  into  the  possession  of  the  said  owners  or  their  agents, 
and  whether  they  are  in  possession  of  any  and  what  informa- 
tton  relative  thereto. 

And  your  Ubellants  further  pray,  that  this  Honorable 
Court  will  order  such  further  proceedings  in  this  case,  as  may 
seem  just  and  proper,  and  that  by  a  deeree  of  this  eourC, 
there  may  be  adjudged  to  them,  their  respective  wages  ae- 
eording  to  the  accounts  stated  and  set  forth  in  the  sobedole 
aforesaid. 

And  they  wiU,  &e. 
(Signed)  PETERS  and  DELANY. 

Attormesfoir  lAbtOamt^. 
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To  the  honorable  Richard  Peters,  Judge  of  the  District  Courts      .1813. 
of  the  United  States,  for  the  District  of  Pennsyliraiiia. 

The  answer  of  William  Gaier  and  Thomas  Diehl  of  the      e^I/'v** 
oity^of  Phihidelphia,  Merchants,  to  the  libel  of  William  Pow-  ^»^*  »>'^<^' 
en,  Charles  Flexoa,  John  Harris  and  George  Middleton,  re- 
speetfVilIy  sheweth. 

That  your  respondents  saying  to  themselyes,  all  and  all 
manner  of  benefit  or  advantage  to  be  had  from  the  manifold 
errors,  uncertainties  and  imperfections,  in  the  libellanCs 
said  libel  contained,  for  answer  thereto,  or  to  so  much 
thereof  as  is  material  and  necessary  for  them  to  answer 
unto,  they  answer  and  say : — That  true  it  is,  the  libeUants 
shipped  as  seamen  on  board  the  ship  Betsy,  •at  the  time  and 
in  the  manner,  and  sailed  upon  the  voyage  set  forth  in  the 
said  libeL 

That  at  the  time  of  said  shipment  and  eommeneement  of 
said  voyage,  the  said  ship  was  owned  by  the  respondent  and 
Jacob  Sperry,  F.  W.  Sperry  and  Elisha  Kane.  That  true  it 
is,  that  the  said  ship,  whilst  proceeding  on  her  vcgrage,  wa» 
es^ured  by  a  French  privateer  and  carried  into  Dieppe,  in 
France,  where  she  arrived  as  is  stated  in  the  said  libeL  That 
the  respondents  do  not  admit  to  be  true,  as  stated  in  the  libel 
of  the  libeUants,  but  do  deny,  that  the  said  libellants  remained 
by  order  of  the  Captain  at  Dieppe,  with  the  said  ship,  from 
the  time  of  her  arrival,  to  the  fifteenth  day  of  May,  one  thou- 
sand eight  hundred  and  twelve ;  that  during  that  time,  no 
condemnation  of  said  ship  took  piaee,  and  that  on  the  fifteenth 
day  of  May  in  the  said  year,  the  libellants  were  ordered  to 
leave  the  said  ship,  no  provision  for  their  sujqiort  having  been 
made  or  provided,  and  with  the  consent  of  the  said  captain 
left  the  said  ship  and  embarked  for  the  United  States.  But 
of  these  allegations  the  respondents  pray,  that  the  libeUants 
nay  be  directed  by  your  honor,  to  make  fuU  and  clear  proof* 
And  further  answering,  the  resp«Ddents  answer  and  say^ 
that  as  they  have  been  repeatedly  informed,  and  fully  believe 
the  said  ship  Betsy  and  her  cargo  have  been  condemned  as 
forfeited  and  the  owners  deprived  of  the  same.  That  said 
eondemnation  was  approved  by  the  French  Emperor,  on  the 
9th  day  of  January^  A«  D.iSiif  and  the  Vespondents  do  aver. 
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1813.      that  tke  said  condemDation  was  made  known  to  the  libellantffy 
'**^— — ~"  as  they  are  informed  and  believe  on  op  before  the  twenty 
es^i^vii     fourth  day  of  January^  one  thousand  eight  hundred  and 
•MiF  BKTiT-  twelve. 

And  further  answering,  the  respondents  answer  and  say^ 

that  all  the  information  they  have  received  and  all  the  know- 
ledge they  possess,  on  the  subjeet  of  a  restoration  of  the  said 
ship  and  cargo  and  of  the  proceedings  to  obtain  the  same,  has 
been  derived  from  letters  received  by  them  from  John  Diehl^ 
the  snpereai^  of  sud  ship,  of  which  letters  true  copies  are 
hereunto  annexed^  and  which  they  pray  may  be  taken  as  a  part 
of  this,  their  answer.  And  your  respondents  do  aver  and  say, 
that  the  libellants,  are  not  entitled  to  have  and  reeeive  ihe 
,  wagesj  demanded  by  their  said  libel^  because  they  say^  that  by 
the  capture  aforesaid,  the  said  wages  are  lost  to  the  libellants; 
or  if  not  wholly  lost,  that  the  right  of  the  libellants  to  have 
and  demand  the  said  wages,  or  any  part  thereof,  is  aoeording 
to  the  dae  course  of  admiralty  law,  and  the  practice  of  dus 
honorable  court  by  reason  of  the  said  capture,  suspended  until 
the  said  ship  or  the  freight  or  earnings  of  said  ship,  is  folly 
and  effectually  restored  to  the  owners  thereof;  and  that  npon 
such  restoration,  whenever  this  honorable  court  shall  adjudge 
or  decree,  that  dae  proof  thereof  has  been  made,  the  said  li- 
bellants would  be  entitled  to  their  wages  only  to  the  time  of  the 
condemnation  of  said  ship  and  their  receiving  notice  thereoil 
And  therefore  the  respondents  pray  that  this  honorable  court 
will  proceed  no  further,  with  respect  to  the  residue  of  said 
libel,  praying  that  the  court  will  adjudge  the  said  libellaiits, 
the  wages  demanded ;  and  that  the  libel  of  the  libellants  may 
be  dismissed  with  eosts^  &c. 

(Signed)  THOMAS  IHEHL, 


Chauneey  Proctor, 
for  respondents. 


for  self  and  WiUiam  Guitr. 


( 


\ 
) 
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Thomas Diehly  one  of  the  respondents,  being  duly  swam      IMS. 
saith^  tbat  the  facts  set  forth  in  the  foregoing  answer^  are  to  *— *~— 
the  best  of  his  knowledge  and  belief  true.  et  ai  v«. 

(Signed)  THOMAS  HJEBh,     •""  '»»^»^- 

Sworn  to  in  open  Court, 

November  2<(th  tSiS» 

(Signed) 

D.  CALDWELL, 

Clerk  of  the  Bistrict  Court. 

Paris,  SOth  Jafiuarji,  1812. 
Messrs  Outer  and  DieKL 

Since  mine  of  yesterday,  I  hare  obtained  from  the  eonn* 
eQ  of  prizes,  the  enclosed  eertificate,  by  which  you  will  per- 
ceive  the  villainous  and  absurd  plea,  made  use  of  in  the  con- 
demnation of  the  Betsy  and  cargo.  I  have  not,  nor  do  I  be- 
lieve that  I  shall  be  able  to  obtain  a  copy  of  the  condeomation. 
I  shall  however  do  every  thing  in  my  power  to  procure  it,  but 
if  I  should  not  succeed,  hope  the  enclosed  certificate  will  be 

proof  sulficient  to  enable  you  to  recover  from  the  underwri- 
ters.   No  news  with  regard  to  the  subject  of  my  letter  of  yes^ 

terday.    Inclosed  you  have  a  copy  of  a  letter  firom  the  direOf- 

tor  of  the  eustoms  at  Abbeville,  to  the  receiver  principal  at 

Dieppe* 

Yours^  &c.  &e«  &c. 

(Signed)  ;irOHN  DIEHL. 

>*• 
Custom  House 

ImperiaL  Abbeville^  12th  Febraaiy^  ISi^i 

Sekof  the  Betsy. 

The  director  of  the  customs. 

To  M.  M.  Lagrine,  principal  teeeiver  at  Dieppe^ 

Cotfi' 

8tBf 

The  emperor  has  ordered  that  the  proceeds  of  the  sales 
of  the  Betsy,  condemned  by  a  decision  of  the  9th  of  January^ 
shall  not  be  paid  to  the  eaj^ors,  but  shall  be  provi»on(dly  plrf^ 

O 
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ISiS.      present  situatioD^  and  have  some  idea  of  takiiig  off  her  mppttv 
-  deck»  and  rigging  ker  into  a  brig,  whioh  will  improve  her 

et  aiv9.  sailing  greatly^  and  render  the  ehanee  of  eaoaping  iimoh  inoro 
SHIP  BBTsr.  pi>obable.  As  I  haye  reason  to  believe  you  are  still  intM^sted 
in  the  ship^  and  as  it  is  probable  I  shall  be  detained  six 
months  yet,  expeet  your  instructions^  relative  thereto:  be  par- 
ticular to  give  your  letters  to  some  person  who  will  put  thent 
in  the  post  ofBee,  or  th^  will  most  probably  never  come  to 
hand.  I  have  had  proposals  to  fit  the  ship  out  as  a  privateer^ 
which  might  probably  be  done  by  giving  one  half  against  the 
equipment.  Tour  ideas  on  that  subject.  Relative  to  the  segars, 
of  your  T.  D.  shall  be  obliged  to  sell  them  to  the  government 
and  am  fearful  the  price  will  not  be  very  advantageous^  aa 
they  are  not  fond  of  paying  dear  for  any  thing  they  boy. 
Notwithstanding  the  numerous  arrivals  from  the  United 
States,  I  am  without  a  line  from  any  of  the  owners  for  seve- 
cal  months. 

Tours,  &c.  &c« 
(Signed)  JOHN  DIEHL. 

Inform  Mr.  Ralston  and  Nathans,  that  I  shall  be  obliged 
to  re-export  their  nankeens,  as  the  government  will  not  allow 
them  to  be  sold  in  France,  and  that  I  shall  do  the  best  in  mj 
power  for  their  interest* 

Parts,  25d  Juae  ISIS. 

JIfr.  TJiamas  IHehL 
Ht.  Brother, 

Since  my  last  to  you,  on  the  16th  April,  which  I  fiMrward- 
ed  by  several  different  occasions,  I  have  received  from  the 
treasurer  of  the  custom  house  here,  four  hundred  and  nineiy 
thousand  francs,  less  one  fifth,  which  is  held  as  a  guarantee  fbr 
the  exportation,  conformably  to  tiie  decree  of  restitution,  the 
^Bfference  between  which  sum  and  the  amoont  of  sales,  (sigr 
'  sixty  eight  thousand  francs,)  has  been  paid,  withont  my  know- 
ledge or  approbation,  by  the  director  of  the  marine  at  Dieppe, 
who  was  charged  with  the  execntion  of  the  sa|e,  for  sundry 
expences^  the  legality  of  whiehi  mm  abont  dispntiiigf  as  I 


••to 
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« 

eaoBOt  xKmeeive  that  sudi  a  sum  can  be  eomposed  entirely  of      1&13. 
just  ebarges.    R  is  also  my  intention  to  prosecute  the  cap-  — -~— — 
tors  for  the  loss  sustained  on  Che  183  boxes  of  sugars^  dama-      et  at  vs. 
ged  by  their  neglaet^  and  it  is  the  opinion  of  my  attorney  that  •*'*  »kt».v. 
I  shaU  reeover,  as  the  deeree  of  resdtution  orders^  that  the 
cargo  should  be  restored  to  me  without  depriving  me  of  the 
right  of  prosecuting  the  captors  ftit  property  destroyed. 

The  segars  belonging  to  you  and  Mr«  Kintzingy  are  not 
soldy  nor  have  I  it  in  my  power  to  inform  you  what  1  shall  be 
able  to  obttain  for  them>  as  I  am  not  permitted  to  sell  themj 
but  to  the  government,  who  hare  not  yet  said  what  price 
they  wiU  allow  me.  With  regard  to  the  nankeens,  I  lately 
applied  to  &e  minister  of  eommeree  for  permission  to  trans- 
port them  into  Switzerland  by  land,  where  I  could  have  ob- 
tained six  or  seven  Francs,  but  unfortunately  it  was  refused 
me,  and  I  am  informed  by  the  said  minister,  that  they  must 
be  exported  from  the  port  of  Dieppe  by  sea,  what  I  shall  do 
with  them«  I  da  not  know* 

In  my  letter  to  G.  and  D,  on  the  S3d  April,  vlL  (for- 
warded  by  six  different  occasions)  I  have  requested  instruct  ' 

tions  relative  to  the  ship.  As  to  dispatch  her  in  her  present 
situation,  she  would  stand  but  little  chance  to  arrive  in  the' 
United  States,  and  to  rig  her  into  a  brig,  would  cost  so  much 
that  I  do  not  like  to  undertake  it  without  the  particular  in« 
structions  of  the  owners,  but  which  in  my  opinion,  would  be 
the  hest  method  that  could  be  adopted^  as  the  expenee  would 
not  be  more  herethsm  In  the  United  States,  ami  would  reader 
her  in  case  of  the  contmuation  of  the  war  with  England  a  very 
valuable  vesseL 

K  would  be  imprudent  to  make  any  shipment  at  this  sea- 
son of  the  year,  and  shall  defer  doing  any  thing  to  the  ship  for 
two  months^  in  hopes  of  receiving  the  particular  orders  of 
propiietors. 

I  dial!  not  commence  my  shipments  until  about  the  com- 
naencement  of  November,  and  for  the  government  of  those 
concerned,  shall  give  the  earliest  information  possible  of  my 
operations,  on  their  account.  Inclosed  I  send  you  the  first 
of  jair.  Airehibakl  Woodruff's  drafts  ^  dated  22d  inst  on  IKT* 
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±Bi5.      L»^owiek  8barpM»  for  four  hundred  doUaniy  wUdi  ffoa  noH 
•M*  please  io  eoUeot»  and  pay  to  Bfrs.  Oidil#  w  plaee  k  4o  (ha 
#<  a/  vi.     efedit  of  my  aoaonMl;  villi  6.  and  D*  or  yourtd^  as  oftremft- 
ari^  mBTMT.  gtanoofl  nayrequioe, 

<S9gacd)  jroaNi)p:w^ 

p.  8*  Mid&e  eyery  noefiuaiy  commnnication  iB  ^ose  in* 
.terested  in  chui  affair* 

PariSf  19th  Avguat  ±8i5. 

Mr.  Thomas  Biehl,. 
JDr.  Brother, 

Since  my  last  to  you -on  the  23d  June,  uU.  I  am  sorry  to 
be  dbliiged  to  say  that  I  tore  made  but  little  prqgres8  toward 
the  eooelusion  of  my  affair^  here.  I  haye  not  as  yet  taken 
possession  of  the  ship  or  segars  and  nanueens^  as  in  order  to 
hold  the  eaptors  responsible  if  possible,  for  the  dams^  .which 
the  ship  knd  eargo  has  sm^uiedy  by  their  fault  it  is  necessa- 
ry that  suryeyors  should  be  appointed  by  the  eourt^  (before  J 
take  possesion).  Contrary  to  all  reason  and  eommon  sense^ 
the  tribunal  at  Ikieppe,  hasrefusod  to  allow  me  a  iraryey ;  this 
^  js  howeyer^  not  extraordinai7  as  it  is  not  so  easy  matter  to 
obtain  a  judgment  Against  priyateersQien,  when  it  isfirqm.pri- 
'  yateersmen  you  are  obliged  to  solicit  that  judgment  I  hay# 
appealed  to  the  court  of  Rowan^  where  t  shall  hear  jpoy  fate  in 
six  or  eight  days.  I  shall  regret  muoh  to  he  obliged  to  dwi- 
don  this  elaim^  inasmuch  as  I  perceiye  more  and  more  eyaiy 
day,  that  the  yoyage  will  end  in  a  loss  to  those  interested. 
Itelatiye  to  the  settlement  made  by  the  oommissary  of  marine 
at  Dieppe,  in  whioh  he  has,  as  J  haye  already  adyised^  passed 
expences  to  the  amount  of  sixty  eight  thousand  francsi  I  do 
net  think  it  possible,  but  that  I  shall  be  able  to  obtain  a  de- 
duction of  At  least  thirty  thousand  francs,  at  all  eyonts,  if  I 
do  not  succeed,  it  shall  not  he  for  want  of  attention  or  .exer- 
tion. By  a  letter  from  the  minister  of  commeroe,  some  days 
since,  I  am  informed  that  the  exporta^ions,  for  the  proceeds 
of  the  sb>p  VfUsfy  ftjA  cai|go^  mnstcopsistof  oqo  thii^  in  «iIM> 
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and  the  other  tivo  thirds  of  artides  at  my  ehoiee^  which  I       iSiS; 
shall  endeayor  to  aceomplish^  by  the  first  of  Noyen«ber  if  pos-  ' 

sible,  aad  it  k  mj  intention  to  make  my  exportations  from     ^^^^, 
Bordoaux  or  Nantz*    If  I  ean  find  suitfdile  Tessels,  that  is  to  *^^^  *^'^- 
say»   fast  sailing  sehooners^  that  will  take  freight  and  of 
irhieh  I  shall  giro  the  earliest  information  possible. 

It  is  witV  Measure  1  have  learnt  sometime  sinee^  the  ar- 
riral  in  the  United  States^  of  the  Bellona^  as  she  was  the  ~^ 
bearer  of  my  first  letter  to  yon^  after  the  restitution  of  the 
Betsy  and  eargo,  and  bare  for  some  time  been  expecting  par* 
ticular  instruetions  relative  to  tlie  ship.  Permit  me  to  ob^ 
serve  that  it  appears  to  me  very  extraordinary  that  I  have 
not  reeeiyed  a  line  from  yon«  sinoe  the  S8th  Noyember,  ^812; 
as  I  had  written  you  seyeral  letters,  the  answers  to  whieh, 
are  to  me*  of  the  greatest  importance.  In  order  to  ayoid  any 
difficulty  with  Mr.  George  Smith,  or  his  creditors,  it  would 
perh^is  be  well  to  cancel  the  policy  which  he  underwrote  on 
my.  commissions,  eyen  if  you  should  be  obliged  to  loose  the 

premium* 

Tours^  &e.  > 
(Signed)  JOHN  DIEECL. 

P.  S.  Please  to  m^e  ef&ry  necessaiy  communication  to 
those  interested^  as  have  not  written  to  the  different  conoemSf 
nor  shall  I  until  it  is  necessary  to  adyise  them  relative  to  in« 
snranee,  as  I  have  it  not  in  my  power  to  forward  their  re^- 
speetive  accounts. 

(Signed)  X  D. 

To  the  honordbU  Eichard  Fders^  judge  of  the  dietriet  court  of 
the  United  States  in  and  for  the  Fennsylvania  Dislritt* 

THE  replication  of  William  PowcU,  Chaiios  Flexon, 
John  Harris,  and  George  Middleton,  to  the  answer  of  Wil- 
Uam  Goler  and  Thomas  Diehl,  filed  in  this  court  to  the  mat- 
ters stated^  and  set  forth  hi  the  libel  of  yotir  replicants,  rc- 
speetfuUy  sets  &rth, 
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181S.  That  yoiip  replicants,  'William  Powell,  John  Harris, 

powxLL  Charles  Flexon,  and  George  Middleton,  saving  to  themselyes 
et  ai  V9.  all  benefits  and  advantages  arising,  or  which  may  arise,  t« 
them  from  the  contradictions  and  imperfeetions  in  the  said 
answer  so  manifest  do  say,  that  although  it  may  be  truly 
alleged  and  set  forth  in  the  said  answer,  that  the  said  sUp 
Betsey  and  cargo  were  condemned  by  order  of  the  tribunal  of 
prizes  in  France,  yet  the  said  ship,  and  almost  the  whole  of 
the  cargo  has  since,  by  an  order  of  the  emperor  of  Franee^ 
been  directed  to  be  restored,  and  the  agents  of  the  owners 
have  in  consequence  of  such  order,  actually  received  a  greater 
portion  of  tlie  said  cargo,  or  the  proceeds  thereof  and  may 
at  any  time  receive  the  residue  thereof,  as  well  as  the  sttid 
ship.  Your  replicants,  in  support  of  this  sdlegation^  beg 
leave  respectfully  to  refer  to  the  answer  of  the  said  Guier  and 
Diehl,  and  the  papers  thereto  annexed. 

And  tlie  said  William  Powell  and  others,  in  further  r^y 
to  the  matter  set  forth  in  the  said  answer,  do  aver  and  say^ 
that  it  is  truly  alleged  in  the  said  libel  filed  by  them  in  Hiiv 
honorable  court,  that  they  remained  in  iKeppe^  in  France 
waiting  the  restoration  of  the  said  ship,  by  order  of  the  eap- 
tain  thereof,  and  they  do  further  say  that  after  the  capture 
of  the  said  ship,  and  her  arrival  at  Dieppe,  under  the  charge 
of  her  captors  and  before  your  replicants  left  the  said  sliipy 
as  stated  in  their  libel,  they  severally  and  together  made  fre* 
quent  application  to  the  master  of  the  said  ship  for  his  per- 
mission to  return  to  the  United  States,  which  applieati«is 
were  always  without  success,  and  this  as  well  as  all  the  mat- 
ters stated  and  set  forth  in  the  said  libel,  as  well  as  in  Aia 
rej^ication,  they  are  ready  to  make  out  to  the  satisfiEietioD  ef 
your  honor  by  proof. 

Tour  replicants  do  therefore  pray,  that  inasmuch  as  H  is 
shewn  and  fully  proved,  by  the  answer  of  the  said  Goier  and 
Diehl,  that  the  said  ship  Betsy  and  her  cargo,  have  been  re  • 
stored,  and  are  either  in  the  possession  of  the  ag^its  of  the 
said  respondents,  the  said  Guier  and  Diehl,  or  may  be  taken 
into  their  possession  at  any  time,  that  your  honor  will  decree 
the  payment  of  so  mnch  of  the  wages  of  your  replieaots  as  are 
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dae  to  thepi  up  to  the  period,  mrhen  notiee  of  the  eondemna-     i813« 
tion  of  the  said  ship,  was  giveii  to  your  replicants,  as  set  forth  *""■"*" 

in  the  said  answer  of  the  said  Guier  and  Diehl,  viz :  The     et  ai  ««. 
twentj  fourth  daj  of  January,  one  thousand  eight  hundred  and  *^''  betst. 
twelve,  and  as  to  the  residue  of  their  wages^  they  pray  that 
on  your  replicants  making  the  proof  aforesaid,  the  payment 
of  the  same  may  be  decreed  to  them 

And  they  will,  &e. 
(signed)  U.  PETERS  &  W.  DELANT, 

Proetor$0 

PfiTEHs,  Judge. 

The  ship  sailed  from  Philadelphia,  after  the  libellaots 
had  shipped  as  mariners,  on  the  30th  of  August  1810,  bound 
for  Kiehl)  in  Denmarii ;  she  was  captured  by  a  French  pri- 
vateer and  carried  to  Dieppe  in  France,  where  she  arrived  on 
the  iOth  October,  ensuing.  The  libel  states  that  they  re* 
mained  on  board,  by  order  of  the  captain,  at  Dieppe,  until  the 
15th  of  May,  1812,  during  which  time  no  condemnation  took 
place  ;  on  the  said  15th  of  May,  they  were  orderc^d  to  leave 
the  ship,  no  provision  for  their  support  having  been  made^  and 
with  the  consent  of  the  captain,  embarked  for  the  United 
States.  They  demand  wages  up  to  the  time  of  their  leaving 
the  ship. 

They  allege  that  the  ship  and  cargo,  or  their  proceeds^ 
were  restored  and  came  into  possession  of  the  owners,  or  their 
agmit,  and  pray  that  the  master  and  owners,  may  be  required 
on  oath,  to  inform  the  eourt, 

ist.  Whether  the  ship  had  been,  and  when  condemn- 
edl 

2d.  Whether  the  ship  and  cai^  had  been  restored  7  And 
when  the  order  for  the  restoration  was  made  I 

The  respond^its  agree  in  the  facts  of  shipment,  capture 
and  earryipg  into  Dieppe ;  but  they  deny  that  the  libeUants 
remained  in  and  with  the  ship  until  the  time  stated,  to  wit : 
the  15th  of  May  1812,  and  pray  that  they  may  be  directed  to 
Biake  full  proof  of  this  allegation. 

They  allege  that  the  ship  and  cargo  were  condemned 

an  tmUliM,  and  the  owners  deprived  thereofl    This  condom* 

P 
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181S.       nation  lUey  allege  \vas  made  kno^vn  to  the  libellauts,  as  they 
*  are  informed  and  believe  on  or  before  tiie  2^«th  day  of  Janua- 


POWELIj 

i^talvt.         T},  1812. 
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Tliey  annex  true  copies  of  letters  from  the  supereargo^ 
John  Uichly  containing  all  the  Information  they  possess. 

They  further  allege*  that  the  wages  were  lost  by  con- 
demnation, or  at  least  their  right  of  recovery,  suspended  until 
complete  restoration,  and  even  then  the  libellants,  are  only 
entitled  to  receive  irages  to  the  time  of  condemnation* 

The  libellants  reply — ^That  although  it  may  be  true  that 
the  sliip  and  cargo  had  been  condemned  by  order  of  the  tri* 
bunal  of  prizes  in  France,  yet  the  ship  and  almost  the  whole 
of  the  cargo,  has  since,  by  order  of  the  emperor,  been  restor- 
ed, and  the  agents  of  the  owners  have  actually  received  the 
greater  portion  of  the  cargo,  or  its  proceeds  and  may  at  any 
time  receive  the  residue  thereof,  as  well  as  the  ship*  For 
proof  whereof,  they  refer  to  the  answer  of  the  respondents 
uiid  the  papers  annexed  thereto. 

They  persist  in  their  allegation,  that  they  remained  at 
Dieppe,  l)y  order  of  the  captain,  waiting  the  restoration  of 
the  ship  and  that  they  made  repeated  applications  to  the  mas- 
ter, for  leave  to  return  home,  without  success. 

They  fmally  pray  that  wages  be  paid  up  to  the  period 
when  it  appears  by  the  respondents  own  shewing,  tliat  notiee 
of  the  condemnation  was  given,  to  vnt :  the  24th  of  January, 
ajul  iJrat  they  may  be  permitted  to  make  proof  as  to  the  rc- 
sidiic  and  on  such  proof  being  made,  the  same  may  be  de- 

erted,  Kl\ 

Dy  the  letters  from  the  supercargo,  Diehl^  it  plainly  ap- 
peal^ that  after  many  delays  and  difficulties,  the  .ship  ahd  car- 
go or  its  proceeds,  were  directed  to  be  restored,  and  that  a 
sum  equal  to  about  four  fifths  of  the  proceeds  of  the  cargo> 
hasaelually  been  paid  into  the  hands  of  the  su[>er«argo.  Tl^hc 
resifluc  is  retained  as  a  ph»dge  that  the  proceeds  of  the  colo- 
nial produce,  shall  be  exported  in  the  productions  of  Francc. 
'J'lie  shi|>  it  also  appears,  might  at  any  time  be  taken  posses- 
sion of  by  tlie  supercargo.  But  he  did  not  choose  to  take 
such  possession,  until  certain  arrangements,  (in  which,  he 
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fottttd  diAeidtieB)  were  made  to  enable  him  ta  sae  the  cap-      1813. 
*W8  &p  damasesy  so  that  there  is  no  doubt  in  my  mind,  that         — — — 
flo  far  as  rsmtes  to  the  manners,  who  are  not  eoneernea  in     et  ai  vs. 
the  effect  of  any  ultimate  measures,  the  owners  or  their  agents  '^'^  uBrsy. 
may  ehoose  for  their  own  objects  to  adopt,  the  restoration  of 
the  ship  and  cfirgo,  or  the  proceeds  of  the  latter,  are  to  be 
considered  as  complete  to  all  legal  intents. 

I  therefore  have  no  hesitation  in  decreeing,  that  the 
wages,  up  to  the  2Uh  of  January,  1812,  be  paid  with  costs. 

The  additional  claimibr  wages  to  the  15th  of  May,  1812, 
must  remain  for  further  proof. 

The  seamen  were  bound  to^  remain  with  the  Tcssel  until 
the  first  decree  for  oondemf^tion,  under  their  old  contraet» 
Uttd  there  is  no  doubt  of  their  having  so  remained*  But  I 
hare  always  considered  the  first  contract  at  an  end,  when 
the  yessel  is  condemned  in  the  tribunal  of  the  first  resort, 
ftecause  the  voyage  is  then  broken  up  by  a  misfortune,  which 
subjects  the  seamen  to  loss  of  wages ;  if  restoration  does  not 
ultimately  taiie  place.  The  seamen  are  not  bound  to  i*eniain 
longef  than  the  time  of  notice  of  the  first  decree,  at  the  risk 
^  further  loss.  But  they  may  remain  at  the  master's  re* 
quest,  waiting  for  the  issue  of  an  appeal.  This  is  under  a 
Dew  eontraet,  entered  into  by  both  parties,  and  if  the  request 
to  remain  be  general^  that  is  without  prescribing  new  terms^ 
it  must  be  understood,  that  their  abidance  is  under  the  terms 
of  the  old  contract.  I  need  not  therefbre  consume  any  time 
in  shewing  that  proof  of  this  new  engagement  must  be  as  full 
«s  that,  for  the  estabKdiment  of  the  first  contract. .  In  tliis 
iiew  eoatract,  as  weB  as  in  the  ohl  one,  every  man's  agreement 
is  distinet ;  tho'  allure  named  in  the  same  instrument. 
^  I  do  not  know  that  the  admiralty  law,  is  different  in  the 
|irineiples  of  evidenfce,  from  the  common  law,  which  has  bor- 
rowed without  acknowledging  its  obligations,  many  of  its  best 
principles^  from  the  crril  codes  of  ancient  nations.  When  I 
endeavoured  to  establish  some  rulers,  on  the  subject  of  admit- 
ting seamen  to  be  witnesses  for  each  other,  I  had  no  particu- 
lar view  to  the  creation  of  a  difference,  between  the  admiralty  . 
wA  common  law  principles  in  this  regard ;  yet  the  ei>'3  law 
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ISiSp      requires  two  witneBses,  in  eases  where  the  eommon  law  it 
.  satisfied  with  one.    The  practice  of  civil  law  eourts.  is  ia- 

et  ai  v9.     dubitably  most  eoDgenial  with  admiralty  and  maritime  pro* 
4UXP  g»T8r.  eeediogs.      On  tliis  aceount  I  shall  think  myself  warranted 
in  eases  wherein  I  think  it  necessary  Cm*  the  objects  of  justice 
to  adopt  the  civil  law  rule,  though  I  have  not  generally  at- 
tended to  it. 

In  the  admiralty  decisions*  page  ^11,  voL  1,  the  general 
principles  I  laid  down  on  this  subjeet,  will  appear.  But  I  do 
not  perceive  in  them,  any  thing,  bearing  particularly  on  this 
case.  A  seaman  is  produced,  (not  one  joining  in  the  libel)  to 
prove  the  new»  or  supplemental  engagement,  by  the  captain 
of  the  Betsy,  with  the  mariners,  inducing  their  stay  at  Di- 
eppe, after  the  cfondemnation.  It  is  not  proved,  on  the  con- 
trary, it  is  denied  that  this  mariner  was  coUusively  <»mitted 
in  the  libel,  for  the  purpose  of  giving  evidence,  or  under  aa 
expectation  of  being  served  by  those  mentioned  in  the  lihst 
"when  he  shall  sue  for  his  wages.  This  could  not  be  permit- 
'  ted;  nor  have  I  ever  allowed  mariners,  joined  together  in  a 

libel,  to  be  witnesses  for  each  other.  At  eonimon  law,  per- 
sons joined  in  a  suit,  such  as  treqiass,  &G.  for  the  purpose  of 
excluding  them  as  witnesses,  have  nevertheless  been  admit- 
ted. But  seamen  voluntarily  connect  themselves  in  a  libel, 
and  do  not  stand  on  the  like  ground.  But  where  many  enter 
into  a  contract,  not  joint,  but  several,  as  all  ship's  articles  are^ 
I  see  not  that,  one  mariner,  may  not  be  a  witness,  to  prove 
the  contract  of  his  ship-mate,  when  unconnected  in  a  suit 
brought  for  the  recovery  of  wages,  according  to  the  strict 
prinoiples  of  law.  I  do  not  recoUect  the  point  having  before 
this  time,  been  made.  In  common  law  courts,  suits  are  al- 
ways separate,  on  the  claims  of  the  mariners,  who  have  not 
tfie  privilege  there  of  joining  in  the  same  suit,  which  they 
enjoy  in  maritime  courts*  The  Judges  of  common  law  eourts^ 
do  not  feel  the  embarrassments,  of  one  who  must  decide,  both 
on  eprnpetency  and  credit.  On  the  latter,  the  jury  have  the 
exclusive  decision*  I  have  therefore  reluctantly  admitted  one 
mariner*  in  any  case  to  prove  the  contract  of  another,  tho^  I 
believe  it  has  been  done.    In  Johnson's  B^rts^  (New  York) 
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Vol*  3d.  «W,  it  fa  truly  said  hy  Chief  Justice  ICent,  that      ISiS. 
«  where  seamen  hayiner  a  commoti  interest  in  the  point  in  '  -^ 

eontest,  are  admitted  as  competent  witnesses^  the  fact  wouia     «i  a!  ««. 
BO  doubt,  work  stronelj  against  the  credit  of  their  testimo-  •""  »■'^•^• 
By.''  Of  this  opinion,l[  have  always  been*    Having  to  deoide 
on  thehr  credit,  I  have  avoided,  rather  than  pointedly  refused 
admitting  their  testimony ;  to  save  myself  the  pain  of  disre- 
garding their  allegations  on  oath,  in  eases  (and  they  are  too 
eommon)  in  which  I  deem  them  careless,  or  worse.    I  know 
Bot  how  to  relieve  myself,  where  points  of  this  sort  are  press- 
ed on  me,  (and  counsel  by  so  doing,  may  serve  a  turn,  which 
may  reverberate  on  themselves,  in  some  future  cases,)  but  by 
establishing  a  irule,  that  tibe  civil  law  practice,  of  two  witness* 
es,  shall  in  the  case  in  question,  and  others  similar^  be  adopt- 
ed ;  and  1  request  that  this  may  be  considered  as  the  practice 
here.    I  do  not  deem  the  interest  of  the  seamen  in  the  pre- 
aent  ease,  so  connected,  as  that  some  may  not  have  separate 
circumstances  attending  their  claims.    Part  of  the  original 
erew  may  be  retained,  and  others  discharged.    Whatever  the 
predominant  interests  may  be,  it  is  neither  greater  nor  less^ 
in  this  supplemental  or  protracted  contract,  than  that  which 
prevailed  in  the  original  agreement,  or  shipping  articles ;  and 
I  think  that  as  it  regards  their  contracts,  their  interests  may 
he  more  correctly  stiled  similar,  than  common.    I  admit  the 
seamen  as  competent,  but  I  shall  expect  further  testimony. 
For  the  satisfaction  of  my  mind  on  the  point  of  credit^  no 
specifle  rule  can  be  established  in  any  ease. 

I  have  eonsidered  the  certificates  of  captain  Risbroughf 
exhibited  in  this  case,  which  strongly  imply,  that  the  seamen 
were  retained  by  his  consent,  and  at  his  request  It  is  scarce- 
ly probable  that  they  would  have  remained,  if  he  had  dia. 
eharged  them  and  assisted  in  the  means  of  their  return,  as 
he  did  when  the  minister  of  the  United  States,  would  no 
longer  permit  them  to  be  supported  at  public  expenee.  But 
there  is  no  direct  proof  of  this  part  of  the  case; 

Charles  Flexson  is  certified  by  captain  Bisbrough  to 
^<  liave  waited  the  decision  of  the  said  ship^  until  the  6th  of 
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tH$.     '^  M^f  ±U9f  wheal  h^  was  ordered  by  Joel  Bariow*  Amerf. 

■  ^^  aan  minister  io  Paris^  to  embark  for  the  Cnited  Btatesr  ss 

'^Q^^'vt.    *^  ^  eonld  not  be  suj^orted  at^the  eipense  of  the  Ameriean 

mMw  UTSAT.  €(  gorenment  aiij  longer.    Dated  aOf  Dieppe,  Magr  i5tti> 

John  Harris  has  a  simikr  oertificate. 

George  Middieton  lias  also  a  like  eertifteate. 

I  see  no  sueh  psqfev  relating  to,  WiUiam  PowelL 

If  the  seamen  were  detained  by  the  ^sonsent  of  the  eaptaia 
they  shonld  hare  been  supported  at  the  expense  of  the  ship  $ 
but  it  appears^  as  soon  as  their  su^ort  by  the  goTemment  of 
^  the  Efnited  States  or  its  agents  was  withdrawnt  the  sailors 
were  ordered  to  return.  This  ereates  an  ambiguity^  in  the 
eertifieates,  and  requires  eiEplanation,  whieb  either  party  mi^ 
give* 
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FOR  THE  CITY  AND  COUNTY  OF  PHILADELPHU* 


Febroaiy  1. 


Mtomey^ 

WHEN  any  person  applies  to  be  admitted  an  attorney  of  lSi2. 
this  eourt)  he  shall  be  directed  to  be  examined:  three  gentle- 
men of  the  law  shall  be  appointed  by  the  eonrt,  for  that  pur- 
pose»  who,  in  the  presence  of  the  president  of  the  court,  if  he 
ean  attend,  or  in  case  of  his  absence,  in  the  presence  of  two 
other  of  the  judges,  shall  examine  the  person  in  the  fullest 
manner,  and  unanimously  certify  to  the  court,  in  writing,  that 
he  is  well  qualified  to  practise,  before  he  shall  be  admitted* 

No  person  shdU  hereafter  be  admitted  to  practise  as  an 
attorney  or  counsellor  at  law  in  this  court,  unless  he  hath 
serred  a  regular  clerkship  within  this  state,  to  some  prac- 
tising attorney  or  gentleman  of  the  law,  of  known  abilitiies, 
ftr  the  term  of  three  years;  or  hath  served  such  clerkship, 
partly  in  one  of  the  neighbouring  states  of  New  Jersey,  Dela- 
ware, or  Maryland,  and^partly^in  this  state,  the  last  year  of. 
which  service  shall  have  been  in  ^s  state. 
VojL.  II.  No.  I.  * 
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1812.  Provided  however,  that  this  part  of  the  rule  shall  have 

"*""■—"'"  no  i^etrospcct,  as  to  such  persons  who  have  studied  part  of 
tlieir  time  in  other  states  than  those  above  mentioned,  and 
have  begun  their  last  yea^r's  studies  in  this  state,  prior  to  the 
making  of  this  inile;  nor  until  sueh  person  shall  produce  to 
the  court  a  certificate  from  three  gentlemen  of  the  law,  to  be 
appointed  by  the  court,  for  that  purpose,  that  the  said  person 
hath  undergone  an  examination  by  tbem,  in  the  presenee  of 
the  president  or  two  other  judges  of  this  court,  and  hath  8a« 
tisfied  them  that  he  is  well  qualified  to  practise. 

Provided  always,  that  in  <;ase  of  a  person  applying  to  be 
admitted,  who  shall  appear  to  have  studied  the  law  with  as«^ 
siduity,  under  the  direction  of  some  practising  attorney  or 
gentleman  of  the  law  in  this  state,  for  the  term  of  two  years 
4f^':^  after  his  arrival  at  the  age  of  twenty-one  years;  or  partly  in 

>  one  of  the  said  neighbouring  states,  and  partly  in  this  state 

(tlie  last  year  being  in  this  state);  and  being  a  person  of  in- 
tegrity, and  certified  in  manner  aforesaid  to  be  well  qualified^ 
he  shall  be  admitted. 

Jlnd  provided  likewise,  that  attomies  at  law,  residing, 
practising  and  originally  admitted  in  one  of  the  said  states  of 
New  Jersey,  Delaware,  or  Maryland;  and  being  persons  of 
good  character  and  known  abilities,  may  be  admitted  at  the 
discretion  of  the  court:  but  no  citizen  or  inhabitant  of  any 
other  state  shall  be  admitted,  until  he  shall  have  resided 
within  this  state  two  years  next  preceding  his  applleation  fiw 
admission;  nor  shall  any  alien  or  foreigner  be  admitted  l# 
praetise  as  an  attorney  or  counsellor  in  this  eonrt,  antfl  lk» 
shall  have  resided  within  the  state  four  years,  next  befsre  hit 
application  for  admission,  and  have  taken  an  oath  of  fiidelily 
to  this  state. 

Persons  who  have  studied  the  law  in  this  srtate,  in  some 
other  eounty  than  Philadelphia,  shall  first  be  adndtted  m  the 
county  where  tliey  studied,  before  they  ean  be  admitted  hece^ 
unless  a  satisfijictoiy  reason  is  shewn  to  the  eovrt  finr  sueh 
non-admission:  and  notwithstanding  such  admission,  they  shall 
undergo  the  usual  examination  hei*e,  unless  they  kave  bfeeft 
likewise  admitted  in  the  supreme  eourt. 
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AH  agreements  of  attomies,  to|ichmgtlie  business  of  tlie 
conrtf  shall  be  in  iivptingf  otherwise  they  will  be  eonsidered  as 
-of  no  validity* 

No  attorney  of  this  or  any  other  court,  or  sheriff's  officer, 
bailiff,  or  other  person  concerned  in  the  execution  of  pro- 
oess,  shall  be  permitted  or  suffered  to  become  special  bail  in 
my  aetion  or  suit  depending  in  this  courts  unless  he  shall 
4>btain  leave  of  the  court. 

Where  three  or  more  counsel  are  concerned  on  each  side, 
one  of  the  counsel  maintaining  the  affirmative  of  the  issue, 
Bhall  open  the  ease,  state  the  facts  and,  if  necessary,  the  prin- 
ciples of  law  on  which  the  case  is  founded,  call  and  examine 
the  withesseSf  and  read  the  papers:  One  of  the  opposite  coun- 
«el  shall  then  open  his  case,  and  proceed  in  like  manner: 
when  the  evidence  is  closed,  one  of  the  counsel  on  the  affirma- 
tive side  of  the  question  shall  sum  up,  going  fully  into  the 
pMnts  in  controversy,  and  reading  all  the  authorities  which  he 
and  his  colleagues  mean  to  produce. 

The  two  opposite  oounsel  shall  then  speak  in  succession. 

The  remaining  counsel  on  the  affirmative  side  shall  then 
be  heard  in  reply:  the  reply  is  to  be  confined  to  the  points 
made  by  the  o^iosite  counsel,  and  to  the  enforcing  those  made 
by  his  colleague.  All  the  counsel  are  to  endeavour  to  avoid 
going  over  the  same  ground  with  the  preceding  colleagues. 

When  two  counsel  only  are  concerned  on  each  side^  thQ 
^ame  course  shall  be  adhered  to,  as  nearly  as  may  be« 

Alternative  speaking  shall  be  wholly  abolished. 


3 
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Bail 


When  attomies  issue  writs  of  capiaB  against  defendants 
from  whom  they  do  not  require  bail,  they  will  mark  their 
preeepts  with  the  words  **  no  bail  required,"  which  the  pro- 
thonotary  must  endorse  on  the  writ;  in  which  ease  the  sheriff 
•r  his  officer  is  to  serve  the  defendant  with  a  copy  of  the  wri^ 
as  in  eases  of  summonses;  and  the  defendant,  on  such  service, 
must  subscribe  a  note  with  these  or  the  like  words;  <<  I  here- 
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lSi2.       by  empower  the  ift*otIionotai7  to  enter  my  appearanee  to  this 
'         '      aetion^''  which  subscription  is  to  be  attested  by  the  officer  ythm 
^aev\e&  the  writ;  and  in  all  cases  where  common  bail  is  order- 
ed by  a  judge»  the  like  note  to  the  prothonotafy  must  be  sub- 
scribed and  attested  by  the  officer. 

The  manner  of  giving  notice  to  the  plaintiff,  to  shew  oauae 
before  a  single  judge,  shall  be  by  application  to  the  judge 
himself,  who  will  issue  his  citation  for  that  purpose,  appoints 
ing  such  time  and  place  for  the  hearing,  as  he  shall  find  con- 
venient to  himself  and  the  parties  eoneemed. 

A  rule  to  shew  cause  of  aetion,  and  why  the  defendant 
shall  not  be  discharged  on  common  bail,  must  be  moved  for 
before  the  end  of  the  first  week  of  the  term,  to  which  the  pro- 
cess is  returnable;  this  rule  is  to  extend  to  foreign  attach- 
ments. 

In  all  eases,  where  a  positive  affidavit  of  a  real  subsisting 
debt,  shall  be  made  by  the  plaintiff  in  the  cause,  or  by  a  third 
person,  whose  knowledge  and  situation  shall  enable  him  to 
make  such  positive  affidavit,  it  shall  be  so  far'eonclusive^ 
that  no  counter-affidavit  shall  be  admitted;  but  the  jiidge 
will,  at  his  discretion,  ask  such  further  questions  of  the  per- 
son making  such  affidavit,  as  shall  be  neces^ry  to  satisfy  his 
eonscience,  as  well  to  the  cause  of  aetion,  as  to  the  quantum 
of  the  bail. 

When  an  affidavit  is  not  positive,  but  yet  sufficient  to  con- 
*  vince  the  judge  that  there  is  a  good  cause  of  aetion,  especially 
where  it  is  founded  on  a  bond,  note,  letter,  or  other  papersi^ 
sigoed  by  the  defendant,  the  judge  may,  at  his  discretion, 
hold  the  defendant  to  bail;  and  in  cases  where  satisfaction 
cannot  be  otherwise  obtained,  eounter-affidavits  may  be  ad- 
mitted; so  nevertheless,  that  the  merits  of  the  cause  be  not 
any  further  enquired  into,  than  shall  be  absolutely  neeessary' 
to  deeide  the  question  of  bail. 

The  actions  wherein  bail  is  of  course,  or  where  discretion* 
ary,  shall  be  regulated  by  the  books  of  practice. 

When  the  plaintiff  himself  is  not  present,  and  the  evidence 
of  the  debt  is  brought  from  a  foreign  country,  founded  on  any 
bonds,  notes^  bills  of  exchange,  or  other  papers^  executed, 
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signed,  or  acknowledged  by  the  defendant  himself,  if  it  shall  18i2. 
appear  that  due  proof  hath  been  made  of  the  exeeutiony  ac-  — — — — 
knowledgment,  or  signature,  before  a  lawful  magistrate,  or 
publie  officer,  aeeording  to  the  fonps  of  the  country  from 
nrhence  they  came;  and  certified  under  some  known  and  publie 
-seal  of  that  country,  the  judge,  being  satisfied  that  a  good 
'  cause  of  action  appears,  may,  at  his  discretion,  hold  the  de* 
fendantto  bail:  but  no  affidavit  of  the  plaintiff  himself,  or  any 
<»ther  person,  taken  in  suc|i  foreign  country^  to  prove  any  de- 
mands or  accounts  not  accompanied  with  such  writings,  exe- 
cuted, acknowledged,  or  signed  by  the  defendant,  and  proved 
as  aforesaid,  shall  be  sufficient  to  hold  the  defendant  to  bail^ 
although  such  affidavit  be  certified  under  any  public  seal  or 
seals,  unless  it  shall  likewise  appear  in  evidence  to  the  judge, 
that  the  defendant  hath  acknowledged  such  demands  or  ac- 
counts to  be  just. 

Where  the  plaintiff  resides  in  some  other  of  the  United 
States  of  America,  and  is  not  present  at  the  time  of  shewing 
cause  of  action,  a  positive  affidavit  of  a  subsisting  debt  being 
made  before  any  judge,  mayor,  or  chief  magistrate,  of  the 
city,  town  or  place  where  the  plaintiff  resides,  and  certified 
under  the  common  or  public  seal  of  such  city,  town  or  place, 
shall  be  admitted  to  shew  cause  of  action,  and  shall  have  the 
same  force  and  effect  as  if  made  in  tUs  state,  before  a  judge 
of  the  court 

The  court,  at  their  discretion,  will  hear  supplemental 
affidavits. 

The  defendant  shall  have  six  weeks  from  the  first  day  of 
the  term,  to  which  the  writ  is  returnable,  .to  enter  special 
bail;  and  if  not  then  entered,  the  bail  bond  may  be  sued. 

If  before  the  expiration  of  six  weeks,  special  bail  de  bene 
esse  shall  be  entered,  of  which  tlie  plaintiff  shall  not  approve, 
he  may,  within  twenty  days  after  the  expiration  of^  the  six 
weeks,  give  notice  to  the  defendant,  or  his  attorney,  that  he 
excepts  to  such  bail;  whereupon  the  defendant  shall,  within 
eight  days  after  such  notice,  justify  the  bail  before  a  judge 
of  the  court;  giving  the  plaintiff  or  his  attorney  twenty-four 
hours  notice  of  the  time  and  place  of  such  justification:  If  no 
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ISift      ispeoial  tmfl  shall  be  entered  witliin  the  saidilx:  wedu^  h^t 

shall  be  entered  before  the  eemmeDoeineiit  oj^the  a^eeeediag 

i/dvmt  the  plaiatiff  shalU  withhi  the  fir«t  feu  days  4if  that  teraw 
make  his  exeeptions  to  the  suffieieiiey  of  the  bail»  or  it  shall 
fitand:  But,  if  speeial  bail  shall  not  be  entered  before  die  one* 
eaeding  term,  no  special  bail  shall  be  taken  afterwnJdSy  irttk- 
ant  first  giving  notiee  to  the  plaintiff  or  his  attorney,  ^ikm 
time  and  place  of  taking  the  bailf  or  obtaining  the  eensent  qi 
writing,  of  the  plaintiff  or  his  attomeyy  to  die  snffieieuqr  of 
Ihe  bail* 

After  taking  an  assignm^t  of  the  bail  iMHid,  a  plaintil^ 
shall  not  have  a  rule  to  bring  in  the  body  of  the  defendmil; 
lint  he  may  except  to  the  same  persons  being  reeeited^  as  bail 
above,  who  were  bail  to  the  sheriff. 

In  eases  of  fiareign  attachment,  no  speeial  bail  shall  be 
taken  in  order  to  dissolve  the  attachment,  or  di8o)iais<P  fow 
Imily  without  Arst  giving  notiee  to  the  plaintiff  or  bis  attQnieyy 
of  the  time  and  place  of  taking  sndi  bail;  that  he  may  havf 
an  opportnnity  of  ejeo^ting  to  the  swDeieney  thfironf. 

JUtaehmmtm 

No  order  shall  be  made  for  the  sale  of  property  seised  oip 
a  foreign  attachment,  unless  the  plaintiff,  or  spme  other  person 
acquainted  with  the  demand  of  the  plaintiff,  shall  make  al||>^ 
davit  that  the  debt  or  d^niand  of  the  plaii|ti^  is  just. 


CosU, 

In  eases  where  the  plaintiff  resides  out  of  the  state,  In  jui 
tarn  actions,  in  suits  on  administratien  and  office  bonds,  or  whoi^ 
the  plaintiff,  after  suit  brought,  has  taken  the  benefit  of  the 
insolvent  laws,  the  defendant,  on  motion  and  affidavit  of  a  jnfMt 
defence  against  the  whole  demand,  may  have  a  rule,  that  the 
plaintiff  give  security  for  costs  at  or  before  some  period  to  b^ 
appointed  by  the  eourt,  and  fbr  want  of  such  securiQr,  th^ 
court,  on  motion,  may  order  judgment  of  nonsuit  to  be  at* 
teredf 


JOPPESOEL  t 

Pleading.  *' 

III  i^erf  ease  where  the  defendant's  appearaaee  is 
Meorded  (and  speehd  bail  entered,  if  it  i»  a  suit  where 
Upeeial  bail  is  required)  rules  to  declare  and  plead  and  for 
other  pleadii^  may  be  entered  in  the  prothonotary's  ofBee, 
ai  any  time  after  the  first  day  of  the  term  to  which  the 
proeess  issued  is  returnable,  and  on  four  weeks  notiee 
thereof  in  writing  to  the  adverse  party,  or  his,  her,  or  their 
aHomey  on  record,  and  upon  failure  to  declare,  (Aead  or  enter 
olher  pleadings  accordingly,  a  judgment,  in  the  nature  Of  a 
;^uilgment  by  default,  or  a  non  fros  may  be  entered:  which 
Judgment  or  non  proa  may  be  opened,  set  aside,  or  taken 
off  at  the  discretion  of  the  eourt,  when  deemed  neeessaiy  for 
Hbe  purposes  of  justice. 

■iiles  to  declare  or  plead  may  also  be  taken  at  the  settle- 
ment  of  the  docket,  accwding  to  the  usual  ]|^raetiee»  or  upon 
farticnlar  application  to  the  court. 

The  ahoTC  rules  are  not  to  preclude  the  plaintiff  or  de^ 
ftttdaat,  in  special  cas^,  from  applying  either  to  the  court  or 
a  sing^o  judgOt  for  enlarging  the  time  to  declare  or  plead, 
having  first  given  reasonable  notice  in  writing  to  the  oppesite 
puiijff  or  attorneys  of  ihe  intended  UfpUeation. 

tTpon  a  plea  or  pleas  being  entered^  the  prothonotary  shall, 
<ti  course,  put  the  cause  to  issue,  and  enter  the  proper' repli- 
oations  and  other  pleadings,  for  that  purpose;  but,  the  act  of 
the  prothonotary ,  herein,  shall  not  prejudice  either  of  the  par- 
ties. Each  party  shall  have  it  in  his  power,  to  enter  other 
Illeadingsy  mr  demur,  as  they  may  deem  most  el%ible;  provid- 
«d»  to  prevent  surprise  ud  secure  a  fair  trial,  they  give 
leasonable  notice  thereof  in  writing,  to  the  adverse  party. 
Tlie  time  of  filing  thc'dedaration,  pleas,  re^ieations  and'  all 
other  pleadings  and  papers^  shall  be  distinctly  marked  in  the 
l^Nithonotary's  docket. 

N9  dUatoxy  plea  shaU  be  received^  unless  the  party  offer* 
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1812.      ing  sucli  plca^  does^  by  affidayity  prove  the  truth  thereof,  or 
T  show  some  probable  matter  to  the  eourt,  to  induee  diem  tn 

believe  that  the  fact  of  sueh  dilatory  plea  is  true. 

Unless  a  declaration  be  filed  in  twelve  months  from^the 
first  day  of  the  term  to  which  an  action  is  brought,  a  rum 
pros  shall  be  entered  by  the  prothonotary,  as  a  matter  of 
eourse,  unless  the  parties  otherwise  agree  by  writing  filed. 

It  having  been  the  common  practice  to  plead  the  general 
issue,  with  leave  to  give  the  special  matter  in  evidence  at  the 
trial  of  tlie  cause;  or  to  justify;  in  order,  for  the  future,  thiU 
I  neither  party  may  be  taken  by  surprise,  and  that  a  fair  oppor- 
tunity may  be  afforded  to  encounter  the  evidence  intended  to 
be  afford^  under  such  pleas,  the  party  who  proposes  to  take 
the  benefit  of  it,  shall,  at  least  ten  days  before  the  trial,  give 
notice  in  writing  to  the  other,  what  are  the  special  facts,  or 
matters,  on  which  he  will  rely,  and  which  he  intends  to  urge 
in  support  of  his  action,  or  byway  of  defence  or  qualification: 
otherwise  he  shall  give  no  other  evidence  than  what  is,  by  lawp 
strictly  admissible  on  a  general  issue  plea,  or  what  has  been 
received  on  such  plea;  by  solemn  and  settled  adjudieatioillif 
this  rule  shall  not  apply  to  cases  of  slander  and  assault  and 
battery,  unless  demand  is  made  in  writing  of  the  opposite 
party,  of  the  special  matter  or  nature  of  the  justification. 

When  there  have  been  mutual  dealings  between  a  ^hin* 
tiff  and  defendant,  and  the  defendant  intends  on  the  general 
issue  to  defalk  Us  own  account  against  the  plaintifi^s  demand^ 
or  any  part  of  it,  he  shall  give  notice  thereof  in  writing  at 
least  ten  days  before  the  trial,  and  at  the  same  time  furnish 
him  with  a  copy  of  the  account  which  he  intends  to  give  in 
evidence  and  rely  on;  and  if  the  plaintiff's  action  is  not  found- 
ed on  a  speciality  or  writing,  he,  in  like  manner,  shall  be 
obliged,  on  the  defendant's  request,  at  the  same  time,  or  on  a 
reasonable  notice,  to  give  him  a  copy  of  his  accouirt  and  de- 
mand, so  that  there  shall  be  an  exchange  of  copies  at  the  same 
time;  otherwise,  the  defendant  shall  not  be  compelled  to  a  trial 
by  the  plaintiff,  or  vice  versa* 

Whereas  it  has  been  adjudged  in  the  supreme  court,  after 
*  solemn  argument,  that  on  a  plea  of  payment  to  a  bond  or  spe- 
ciality, the  defendant  may  on  the  trials  in  avoidance  of  the  deed> 
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l^ve  hk  efidenee,  tliat  it  vas  ^mn  without  ray,  or  a  good  cot^      iSi^ 

«ide]*a(bioii)  op  obtained  by  fm»Af  (Mk*  by  a  suggestion  of  a  false-  ■  ■      ■' 

4iood  or  suppression  of  tbe  truth;  for  the  future  it  is  ruled, 
thaty  in  all  such  eases,  the  dtefendaotf  at  least  thirty  days  before 
the  trials  shall  give  the  plaintiff  notice  in  writuigy  of  tlie  mat* 
ter  intended  to  be  objeeted  in  avoidance  of  the  samt;  or  else  he 
Aall  be  precluded  theref rom« 


Special  Jury* 

The  prothonotary  shall  cause  a  list  of  special  jurors  in  each 
cause  set  down  for  trial  by  special  jury,  to  be  delivered  to  the 
attorney  on  each  sid^y  at  least  fifteen  days  before  the  time  ap* 
pointed  for  trial;  and  he  shall  subjoin  thereto  a  notice  of  the 
tiflte  and  place  of  striking  the  sanie« 

The  notice  of  the  prothonotary,  mentioned  in  the  preceding 
rule,  shall  be  considered  as  entitling  the  plaintiff  or  defendant 
to  strike  the  same  eaeparUf  at  the  time  appointed,  without  fur** 
ther  notice,  and  no  venire  shall  issue  (except  by  mutual  con- 
sent of  plaintiff  and  defendant,)  unless  the  jury  be  struektea 
days  before  the  return  <tf  such  venire;  provided,  that  the  strik-* 
ing  of  a  jury,  is  not  to  be  considered  as  entitling  either  party 
to  a  trial,  if  not  otherwise  entitled* 


Witnta$e8  and  Depositianss 

Notwidurtanding  a  rule  of  court  has  been  obtained  for  tak- 
ing  depositions  of  witnesses,  and  that  they  shall  be  read  in 
evidence  at  the  trial  of  the  eausct  in  case  of  the  death,  ab« 
senee  out  of  the  state,  or  other  legal  inability  of  such  wit- 
ness to  attend;  yet,  in  ease  the  witness  is  resident  within  this 
state,  and  within  forty  miles  of  the  place  of  trial,  the  deposi- 
tion shall  not  be  read  in  evidence,  unless  the  party  offering  jit 
diall  satisfy  the  court  that  a  subpcena  has  been  actually  taken 
out  (except  in  ease  the  witness  i»  out  of  the  state),  and  that  the 
witness  has  been  duly  subpcenaed,  or  could  not  be  founds  after 
reasonahle  pains  taken  for  that  purpose* 

Vox#  II.  No.  I.  ft 
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1812;  ^  A  rule  to  take  the  depositions  of  ancient,  infirm^  and  goin^ 
"—""■"•"'^  witnesses,  to  be  read  in  evidence  on  the  usual  terms,  is  of 
course,  and  may  be  entered  by  either  party,  stipulating  a  rea- 
sonable notice^  to  the  adversary:  so  of  a  inile  for  a  commis- 
sion to  any  of  the  United  States,  or  to  foreign  parts:  But  the 
interrogatories  must  be  filed  in  the  clerk's  office  at  the  timcy 
and  written  notice  of  this  last  rule,  and  of  the  names  of  the 
commissioners  must  be  served  on  the  adverse  party,  at  least 
fifteen  days  before  the  commission  issues,  ip  order  that  he  may 
file  cross  interrogatories,  or  nominate  commissioners  on  his 
own  part,  if  he  shall  deem  it  eligible* 


JlffidaTit  of  Defence. 

In  all  actions  brought  orhereafter  tobe  brought  in  this  eoiurt 
of  debt  or  contract,  the  plaintiff  shall  be  at  liberty  to  direct 
judgment  by  default  to  be  entered  of  course,  in  the  prothona- 
tar^^s  office,  at  any  time  after  the  second  Monday  of  the  next 
succeeding  term,  to  which  the  process  issued,  is  returnable; 
unless  the  defendant,  or  some  person  for  him  or  her,  shall 
have  made  an  affidavit,  and  previously  filed  the  same  in  the 
prottionotary's  office,  stating  that,  to  the  best  of  his  or  her 
knowledge  and  belief,  there  is  a  just  defence  in  whole  or  in 
part  in  the  said  cause;  and  if  the  defence  be  to  part  only,  the 
defendant  shall  sjieeify  the  sum  wliich  is  not  in  dispute,  and 
judgment  shall  be  entered  for  so  much  a^  is  or  shall  be  thus  ac- 
knowledged  to  be  due  to  the  plaintiff,  with  stay  of  execution 
agreeably  to  the  provisions  of  the  seventh  section  oi  the  aet 
of  the  21st  of  March,  1806;  and  the  trial  shall  proceed  for 
the  residue  of  the  plaintiff's  demand;  provided  always,  that 
no  judgment  shall  be  entered,  by  virtue  of  this  rule,  unless 
the  plaintiff  shall  have  filed  a  declaration  on  or  before  the 
third  day  of  the  term  to  which  the  process  issued,  is  return- 
able. 

Every  judgment  entered  by  default,  by  virtue  of  the  above 
rule,  or  obtained  after  an  inquisition  to  aacertaiu  damages^ 
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sball  be  subject  to  the  like  stay  of  execution  mentioned  in  the      1812. 
preceding  ride.  The  two  last  rules  to  go  into  operation  after  •— -— — 
the  first  day  of  June  term.  , 

lillien  any  judgment  shall  be  entered,  in  those  cases  men- 
tioned in  the  7thseetionof  theactof  the  21st  of  March,  1806, 
the  plaintiff  may  issue  his  execution;  but  the  defendant  shall  be 
at  liberty  the  first  six  days  of  term  time,  after  the  execution 
levied,  to  mpYC  for  a  stay  of  execution  agreeably  to  the  afoi*e- 
said  act,  and  that  the  execution  may  be  set  aside  on  payment 
of  icosts;  but  if  the  defendant  shall  have  claimed  in  writing, 
bis  privilege  of  freehold,  and  filed  the  same  in  the  pro- 
thonotary's  office,  before  the  execution  issued,  then,  if  tlie 
plaintiff  issues  execution,  it  must  be  at  the  risk  of  paying  the 
costs  of  the  execution,  if  afterwards  the  execution  is  set  aside 
and  a  stay  of  execution  allowed. 


JWxc  TrktU-^rrest  of  Judgment. 

All  motions  for  new  trials,  and  reasons  in  arrest  of  judg- 
ment, in  causes  tried  in  tlu^  court,  shall  be  made  and  ofiered 
within  four  days  after  the  verdict.  Unless  in  causes  tried  with- 
in the  last  four  flays  of  the  term;  and  in  that  case  they  must 
be  made  before  the  term  ends;  and  the  motion  must  be  made 
as  i^foresaid,  notwithstanding  the  points  have  been  reserved; 
and  whenever  a  non  suit  is  ordered  with  leave  to  move  to  take 
it  off,  a  motion  to  take  the  non  suit  off  nmst  be  made  within 
the  times  aforesaid. 

No  motion  shall  be  made  to  set  aside  a  judgment  for  irx^- 
gularity,  after  a  motion  ta  open  the  judgment. 

No  motion  «hall  be  made  for  a  new  trial,  after  a  motion 
in  arrest  of  judgment. 

On  the  hearing  of  any  motion,  or  application,  after  a  rule 
to  shew  cause  has  been  granted,  no  affidavit  shall  be  read  un- 
less notice  has  been  given  to  the  opposite  party,  that  an  op- 
portunity, may  be  afforded  to  cross-examine. 

If  a  warrant  of  attorney  to  enter  judgment,  be  above  ten 
years  old  and  under  twenty,  the  court,  in  term  time,  or  a 
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181^  jiidg^9  in  the  vaeation,  must  be  iMwed  for  leave  to  enter  juig- 
menti  whieh  motion  must  be  grounded  on  %n  offiAanM  of  the 
due  execution  of  the  warrant,  that  the  money  ie  unpaid  and 
the  party  living:  but  if  the  warrant  be  above  twenty  yeairs  old^ 
there  must  be  a  nde  to  shew  eause*  and  that  mast  be  served 
on  the  party,  if  he  is  to  be  found  within  the  state. 


Of  bringing  Money  into  Court. 

The  'same  praetiee  shall  prevail  in  all  eases  of  bringing 
money  into  eourt,  as  the  statute  of  the  fourth  and  Jiflfi  of 
•inn*  chap.  16,  preseribeo;  aecording  to  the  usage,  praelieo 
and  eonstruetion  under  k,  in  the  eouH  of  hin^s  beneh  at 
Westminster,  at  the  time  of  the  late-^mrolution. 

The  prothonotary  shall  receive  for  all  sums  e-money  paid 
into  court,  fi'om  the  party  paying  in  the  same,  at  the  rate  of 
one  fer  cent,  for  sdl  sums  of  money  not  exceeding  one  hundred 
pounds;  and  at  the  rate  of  ten  shillings  in  the  hundred  pounds 
for  all  monies  exceeding  that  sum. 


•trgtmunts. 

In  all  law  arguments,  on  demurrers^  reserved  pokits^ 
special  verdicts,  motions  in  arrest  of  judgmeatt  or  eases 
stated  for  the  opinion  of  the  eourt^  the  counsel  fbr  th« 
plaintiff,  and  th0  eounsel  for  the  defendant,  shall,  each  of 
them,  deliver  one  paper  book,  or  state  of  the  points  in  eontro* 
versy,  as  contended  for,  on  their  respective  sides,  to  the  eonrt^ 
or  the  president,  at  least  two  days  before  the  ai^gument:  If 
either  party  neglect  to  do  so,  he  shall  not  be  heard,  when  the 
cause  comes  to  be  argued. 

Upon  rules  to  show  cause  of  action,  or  to  dissolve  lisreign 
attaehments,  the  party  who  is  to  shew  cause  is  to  begin  and 
conclude;  in  all  other  cases,  the  party  who  obtains  the  ruUt9 
9hew  cause  is  to  begin  and  conclude. 
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Seports  of  Btfere^. 

Reports  of  referees  shall  lie  read  in  open  eonrt^  on  the  first 
Saturday  of  the  term;  and  reasons  for  setting  aside  sueh  re- 
ports shall  be  filed  within  four  days  afterwards^  exehtding- 
Sundays,  accompanied  with  affidavits,  as  to  facts  which  do 
not  appear  upon  the  face  of  the  proceedings:  as  to  reports 
not  read  on  that  day,  whether  brought  into  court  or  not,  filed 
in  the  office  in  term  time  or  vacation,  no  executions  are  to  i»- 
sue  thereon,  'tiU  notice  in  writing  is  given. to  the  eppositci 
party;  after  which  notice^  such  party  is  to  have  four  days  for 
filing  reasons. 

In  all  arguments  on  the  report  of  referees,  the  par^  taking 
exceptions  shall  furnish  the  court  with  a  copy  thereof. 


Arbitration, 

Ixt  all  eases  of  arbitration  under  the  late  act  of  assembly^ 
if  the  party  entering  the  rule  shall  not  proceed  in  the  same^ 
80  as  to  have  the  arbitrators  chosen  or  appointed  at  the  time 
specified  therein,  it  shall  be  the  duty  of  the  prothonotarjf 
(unless  otherwise  agreed  by  the  parties),  to  strike  oflT  the 
rule,  in  order  that  the  cause  may  be  restored  to  the  trial  list, 
or  arbitrated  by  the  opposite  party>  or  otherwise  proceeded 
in  by  the  parties. 

When  either  party  excepts  to  the  award  of  arbitrators, 
the  exceptions  must  be  filed,  within  twenty  days  after  tte 
award  is  entered  in  the  office  of  the  prothonotary,  aeoompt- 
nied  with  affidavits  as  to  facts^  not  appearing  on  the  faee  of 
the  proceedings. 


Trial  List,  how  to  be  made  ottt. 

The  party  or  his  attorney,  shall,  before  the  eighth  day  of 
February,  1812,  furnish  the  prothonotary  with  a  list  of 
sueh  causes  as  he  may  wish,  to  bQ  placed  for  trial^  at 


« 
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.1812.       March  tenn;  from  i^hicli  list,  thiD  prothonotary,  within  two 
^■■*'-*—-— ^  weeks  thereafter,  shall  make  out  the  general  and  special  trial 

lists  according  to  the  seniority  of  the  causes.  Two  months 
previous  to  every  succeeding  term,  the  party  or  his  attorney 
shall  furnish  the  prothonotary  with  the  names  of  such  addi- 
tional causes,  as  he  may  desire  to  be  placed  on  the  trial  list 
for  next  term;  and  the  prothonotary,  within  one  Week  there- 
after, shall  make  out  the  trial  lists  in  the  manner  aforesaid^ 
for  the  next  term. 

The  court  will,  at  such  time  as  may,  from  experience,  be 
deemed  most  expedient,  make  known  that  causes  commenced 
before  a  particular  period  onJy,  shall  be  taken  up  the  first 
week;  and  a  similar  direction  shall  be  made  for  each  week  of 
the  term^  it  being  imderstood  tiiat  causes  not  reached  in  the 
week  particularly  allotted  for  them,  shall  be  entitled  to  their 
preference  at  the  succeeding  weeks,  in  ottler,  always  to  give 
the  oldest  causes  an  opportunity  of  being  first  tried. 

If  a  cause  is  not  put  on  the  trial  list  after  it  is  at  issue,  the 
defendant  may  move  for  a  rule  to  try,  or  non  pros  at  the  next 
term;  and  whenever  a  cause  is  under  a  rule  for  trial  or  nan 
pros,  tlie  defendant  shall  be  entitled  to  the  advantage  of  the 
rule,  although  the  plaintifi*  has  not  put  the  same  on  the  trial 
list. 

All  actions  which  are  or  shall  be  at  issue,  either  in  fact 
tr  law,  and  shall  hereafter  be  left  oflT  the  trial  or  argument 
list  for  one  year  afterwards,  shall,  of  course,  be  marked  by 
the  prothonotary  "  not  to  be  brouglit  forwajd.'* 

When  any  cause  is  reached  on  the  trial  list,  at  or  after 
the  fourth  term,  including  that  to  which  the  action  shall  have 
Ibeen  instituted,  if  the  plaintiff  does  not  hrivg  it  an  far  trial,  or 
^ew  to  the  court  a  legal  or  satisfactoiy  reason  for  ton- 
thuing  the  cause,  a  rule  for  trial  or  non  proSf  shall  be  en- 
ta*ed  as  a  matter  of  course.  This  rule  is  not  to  go  into  ope- 
rution  until  June  term,  lSi2» 

4 

The  above  rules,  except  those  before  particularly  exccpt- 
ie«1,  lo  go  into  operation  on  the  Sth  of  February^  1912. 
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ThefoUowing  is  tlie  case  referred  fo,  by  the  defendants  eimn-      1812. 
sel^  in  the  case  of  Guier  against  Pearce,  ante  page  35*       — — — 

In  the  Cireuit  Court  of  the  United  States,  in  and  tot  the 
Pennsylvania  District. 

Beab  against  Wilkiksojt. 

Hiis  action  was  founded,  amongst  other  items  of  account, 

1st.  Upon  a  bill  of  exchange,  drawn  by  the  defendant  on 
P.  Noland,  in  February,  1790,  in  favor  of  the  plaintiff^ 
dated  in  Kentucky,  and  which  was  never  protested;  but  Wil- 
kinson was  informed  that  it  was  not  paid.  He  paid  a  part  of 
it,  for  which  a  receipt  was  indorsed.  He  afterwards,  by  let- 
ter to  the  plaintiff,  plainly  intimated  that  he  was  to  furnish 
the  drawee  with  funds  to  pay  the  bill. 

^dly.  Upon  a  bill  drawn  by  General  Moylan,  of  Phila- 
delphia, oa  the  defendant  in  Kentucky,  in  1790,  in  favor  of 
the  plaintiff,  and  accepted,  by  indorsement,  on  the  terms  men- 
tioned in  a  note  to  the  drawer. 

The  plea  principally  relied  upon,  was  the  act  of  limitation; 
to  which,  the  plaintiff  replied,  a  new  promise  witliin  six  years 
before  the  action.  To  support  the  replieation,  the  plaintiff 
relied  on  a  letter  addressed,  by  the  defendant,  to  him,  dated  ' 
the  19th  day  of  AprU,  1805,  (this  action  having  been  entered 
in  1808)  in  which  he  states,  that  he  had  been  prevented  from 
forwarding  his  papers  to  Mr.  Ingersoll  for  the  final  adjust- 
ment of  the  plaintiff's  claim,  but  that  he  would  immediately 
do  so;  and  then  added,  that  he  should  hold  himself  bound  in 
hondir  and  law,  to  abide  his  decision.  On  the  22d  of  the  same 
mopth,  he  wrote  to  Mr.  Ingersoll,  and  enclosed  to  him  a  seal- 
ed packet,  containing  his  paper*;  and  also  an  arbitration  bond» 
executed  by  himself,  subnutting  the  dispute  to  his  arbitra- 
tion. He  requested  Mr.  Ingersoll  to  obtain  a  similar  bond 
from  the  plaintiff,  and,  on  that  event,  to  break  the  seal  of  the 
packet  and  proceed  to  the  adjustment.  But,  if  the  bond  was 
not  given  by  tlie  plaintiff,  he  (Mr.  Ingersoll)  was  to  return 
the  packet  with  tte  seal  unbroken.    This  letter  wa»  shewn 
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1812.       to  the  plaintifl>  ^ho  declined  the  arbitration.     'Wilkinson 
•— — —  oame  to  Philadelphia  in  1796,  with  his  family,  and  remained 
some  months. 

Washington  Justice,  charged  the  jury,  that  a  promise  to 
pay  within  the  time  prescribed  by  the  act  of  limitation,  had  al- 
ways been  held  to  remove  the  bar,  and  to  revive  the  remedy, 
which  alone  is  defeated  by*  the  act  of  limitation*  Although 
it  had  been  once  doubted,  whether  a  bare  acknowledgment  of 
the  debt  was  sufficient  to  revive  the  remedy,  it  was  settled 
long  before  the  revolution,  and  as  he  thought  rightly;  for, 
an  acknowledgment  of  a  debt  for  a  valuable  consideration,  if 
not  amounting  to  a  promise,  is  at  least  evidence  of  it,  suffi- 
eient  to  create  a  debt  originally;  and  if  so,  it  was  certainly 
sufficient  to  revive  the  remedy^  where  that  had  been  defeated 
liy  the  act  of  Limitation*  The  decisions  in  England,  particu- 
larly of  late  years,  had  proceeded  great  lengths  in  construing 
slight  exp'ressions  into  a  promise  or  acknowledgment.  He 
could  not  say  he  should  feel  disposed  to  ^  as  far;  as  the 
commerce  of  that  country  had  increased,  the  courts  had 
shewn  great  anxiety  to  remove  bars  against  the  payment  of 
just  debts,  and  had  discountenanced,  as  much  as  possible,  the 
'  plea  of  the  act  of  limitations,  which  was  once  viewed  with 
great  favor.  He  was  of  opinion,  that  any  offer  on  the  part  of 
the  debtor,  operating  to  remove  the  bar  created  by  that  act^ 
should,  upon  a  fair  interpretation  of  the  meaning  of  the  party 
on  all  that  he  had  said,  amount  either  to  a  promise  or  to  an 
acknowledgment  of  the  debt,  or  of  some  debt.  Thus,  a  pro- 
mise to  pay,  if  the  creditor  will  prove  his  demand,  is  sufficient. 
A  promise  to  account,  though  the  debtor  adds,  that  he  owes 
nothing,  may  amount  to  a  promise  to  pay,  if  it  should  appear 
upon  the  account,  that  any  thing  is  due,  for  why  aecount,  if  the 
debtor  does  not  mean  to  pay  what  may  be  &und  due?  But  any 
thing  which  is  added,  tending  to  negative  a  promise  or  acknow- 
ledgment, must  be  considered  as  qualifying  every  other  expres- 
sion; and  as  the  whole  must  be  taken  together,  it  amounts  to  a 
refusal  to  pay,  which  can  never  be  construed  into  a  promise  to 
pay;  as  if  the  debtor  should  say  he  owed  the  debt,  but  would 
not  psQ^  it,  and  woidd  take  advantage  of  the  act  oflv 
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THE   FOLLOWING)  IS  THE  OPIXION  OF   JI7DOE  KCSH,  AUAHfEO        1807. 


TO  IN  riGE  %U 

TO  understand  the  act,  entitled,  <*  An  act  to  regulate  Arbi- 
trations, and  proceedings  in  courts  of  Justice,'^  it  will  be  pro- 
per to  consider  the  general  view  of  the  legislature^  to  ascer- 
tain the  meaning  of  the  difTerent  sections,  to  discover  the  re- 
lation to  each  other,  and  to  adjust  their  influence  and  opera-, 
tion  on  the  '.vhole  system. 

This  law  is  connected  and  involved  from  beginning  to  end 
•i^the  roots  and  libres  of  every  section  are  so  extended,  and 
interwoven  into  all  the  other  seetions,  that  it  is  almost 
impossible  to  explain  a  single  clause,  without  going  into  an 
exposition  of  every  other  part«  It  resembles  a  last  will  and 
testament,  where  it  is  often  necessary  to  explore  every  word 
and  sentence,  to  discover  the  meaning  of  a  particulai*  bequests 

The  court  feels  a  degree  of  solicitude^  the  result  not  les» 
ef  duty  than  of  inclination,  to  carry  into  complete  effect,  all 
the  laws  of  our  country.  And  wliatever  embarrassments  may 
attend  the  execution  of  the  law  now  in  question^  Arising  fromi 
its  peculiar  phraseology,  and  the  novelty  of  its  provisions,  we 
sliall  endeavour  to  give  it  all  the  operation  the  legislature  in-' 
tended  to  give  it,  and  which  it  is  capable  of  receiving. 

The  legislature  appear  to  have  had  two  objects  in  view. 

1st.  To  enable  private  persons  to  eouduct  their  own  causes 
in  court,  in  certain  cases,  without  the  asustance  of  attor*" 
nies. 

2d«  I'o  promote  in  court,  in  like  manner,  arbitrations  and 
awards,  witiiout  their  intervention. 

The  latter  position  will  be  extremely  evident,  from  the 
first,  second,  third,  fourth,  and  eighth  sections^  By  the  first 
and  second  sections,  voluntary  referencl^s  and  awards,  entered 
in  the  prothonotary's  ofiice,  either  in  vacation  or  term  time, 
are  placed  on  the  same  footing,  as  if  made  by  the  direct  au^ 
thority  of  tlie  court.  And  it  is  expressly  declared,  in  those 
two  sections,  that  the  parties  themselves  may  enter  into  refer- 
ences^  even  in  cases  where  an  action  is  depending  between 
them^  or  an  amicable  suit  has  been  enWred  in  the  protbono^ 
Vol.  II.  JVo.  i.  s 
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1807.       tary's  office.    The  third  section  points  out  the  mode,  in  vhieh 
'—"■—"•'"""  the  referrecs  are  to  piH>ceed^  and  discountenances  opposition 

to  awards  under  the  act,  and  to  veitlicts  by  juries,  hy  inflieting^ 
tlie  penalty  of  costs  and  the  expenses  of  mtnesses  on  the  par- 
ty, in  the  event  othisjinally  and  unsuccessfully  impeaching  the 
merits  of  either.  To  induce  referrecs  to  accept  the  trast,  tho 
fourth  section  allows  each  of  them  a  dollar  a  day;  and  in  case 
of  refusal  to  act,  each  referree  is  subjected  to  a  penalty  of 
.^  two  dollars.    The  eighth  section  empowers  the  clerk  of  th« 

eourt,  to  enter  an  amicable  suit,  without  the  ageney  of  an  at* 
tomeg;  and  on  eonfession  of  the  defendant  in  writing,  signed 
by  two  witnesses,  to  enter  judgment  against  him,  with  sueh 
stay  of  execution  as  may  be  agreed  upon  by  the  parties. 

Pursuing  the  same  idea,  of  excluding  the  agency  of  attor«» 
nies,  and  enabling  the  party  to  conduct  his  cause  in  court* 
without  their  assistance,  die  act  has  introduced  for  his  use 
and  benefit 

1st.  Forms  of  original  process,  in  actions  of  debt.. 

2ndly.  It  ha»  authorised  him  to  file  a  statement  of  his  de* 
mand,  on  tlie  retnrn  of  the  process;  and  to  do  other  acts^  in 
the  prosecution  of  his  claim. 

adly.  It  has  enabled  him  in  all  efrti  suits,  or  proceedings, 
to  plead  bis  own  cause. 

4tlily.  It  hath  prescribed  a  general  form  of  execution. 

"We  shall  exataiine  tlie  law,  witli  respect  to  each  of  those 
particulars;  remarkii|g  also,  whether  any,  and  what  alteration 
has  been  made  in  the  forms  of  proceedings. 

FiKST  point.  The  act  has  provided  forms  of  original  pro* 
eess,  solely  for  the  use  of  the  party,  in  actions  of  debt;  amd  ' 
it  should  be  remembered,  that  by  &r  the  greatest  number  of 
suits  are  of  this  description,  brought  for  the  recovei7  of  mo* 
ney  due  on  contracts.  The  tenth  seetion,  therefore,  dbeetft 
the  prot/t07iofai^9  on  the  ^iplieation  of  ibe  party,  or  hit  agents 
to  issue  a  precept  in  the  forms  there  prescribed.  The  pro* 
eess  to  be  issued  on  snob  application,  is  for  any  debt  d«e  by 
bond,  note,  book  account,  rent,  damages,  or  assnmptiott.  At 
the  end  of  this  seetion,  there  is  a  proviso^  which  demonstrates^ 
'  that  these  forms  ai-e  only  binding  on  the  officer,  when  tliey 
are  issued  at  the  reqtust  of  the  party.  -The  words  afe-^^  It 
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ilainant  to  demand  (that  is,  of 

in  either  of  the  forms,  against " 

beholder." 

out  b;  the  party,  in  the  forms 

lin  t)ie  meaning  of  the  law,  the 

ihH,  on  the  parties,  ami  on  aU 

lotar;  ma^  issue  process  in  way 

liink  proper  to  direet. 

hat  this  section  does  not  extend 

or  administrators  are  pluntiffi 

Is  and  the/omu  are  restricted 

ea  in  their  own  right. 

;o  enable  the  par^  to  take  out 

form  of  fWDeess  for  his  lienefitf 

further.    They  have  therefbre, 

nent  of  such  demand,  whick  ii 

~'  ^'  Secoivd  point.  The  first  part  of  the  fifth  wetjon  is  ex- 
pressed in  gcnera^terms— it  enacti,  that  in  all  eases  where  a 
■uit  is  brought  for  the  recovery  of  any  debt,  founded  on  »  ver- 
bal promise,  book  account,  note,  bond,  penal  or  single  bill,  or 
all  or  any  of  them,  and  whieh  from  the  amount  thereof  may 
not  be  «l%nizahle  before  a  justice,  it  diaU  be  the  duty  of  tho 
j^aintiiT,  either  by  hanaetf,  bis  agent,  or  attorney,  to  file  in  the 
•ffice  of  the  prathonotary,  a  statement  of  his  demand,  on  or 
before  the  third  day  of  the  term,  to  whieh  the  process  is  re> 
tumable,  particularly  specifying  the  date  of  the  promise^ 
book  account,  note,  bond,  penal  or  single  bill,  or  all  or  any  of 
them,  on  which  the  demand  is  founded,  and  the  whtde  amount 
•f  what  he  belieres  is  justly  due— and  it  shall  be  the.  duty  of 
ihe  defendant,  at  least  twenty  days  before  the  next  succeeding 
term  to  which  the  process  issued  is  returnable,  to  file  in  the 
ofllee  aforesaid,  either  iff  htmulf,  his  agent,  or  attorney,  a 
Jtataneat  of  his  aooount,  if  he  has  any,  against  the  plaintiff's 
demand,  specifying  what  he  believes  to  be  due  to  the  plain- 
tifi*.  And  it  iball  be  the  duty  of  the  protbonotairy  ta  file, 
Wilkout  the  ageney  of  an  attorney,  such  stattmentt. 
1.  Vhat  is  a  statement? 


2.  TFho  are  to  1 

The  word  Htatei 
«r  classical  aiilhor-i 
The  Tcpb,  (0  gtate, 
sent  any  tliiii};,  in  s 
to  represent  Tacts  a 
a  statement  ofade, 
SH  cxUibitiun  in  wr 
the  contract,  such 
which  the  debt  wa 
lature  evidently  iui 
statcmentt  to  specij 
vhielk  supposes  the 
and  that  the  date  is 
sentiai  pari  of  the 
partiealarly  specil 
would  be  rcpugnan 
would  make  it  si^ 
tveen  the  creditor 
the  obvious  meanin 
tioB  of  the  legislati 
parliatlarly  tpeeifu 
to  be  inserted. 

Astatementoft 
ip  the  year  1806,  p 

universally  underittood  to  include*  not  only  a  siinutc  detiul  of 
the  interesting  circumstanees  of  that  memorable  victory,  but  a 
recital  also  of  the  mHHary  events,  which  preceded  and  follow- 
ed it. 

But  who  are  to  file  these  statements?  Are  attomies  at  law 
to  file  them?  Or  are  they  to  be  filed  by  the  party  himself  only  ? 

Notwithstanding  the  general  terms  of  the  fifth  section 
above  mentioned,  we  think,  the  filings  statement,  was  dcsi|^> 
ed  exclusively  for  the  benefit  of  a  person  prosecuting  his  own 
cause,  or  actioD  of  debt,  and  is  to  be  restricted  to  the  act  of 
the  party. 

At  the  close  of  tlie  fifth  section,  which  speaks  of  filing 
these  statements,  are  these  words — '*  And  it  shall  be  l]ie  Anty 
*<  of  the  prothonoUity  to  file,  •wiXhout  the  ageaey  of  an  attor- 


declares  pantiTely>  that  it'  shall  be  done,  without  the  agency 
•f  Ct  surely  C  Will  be  excluded  from  performing  the  act.  It 
is  well  known,  that  in  the  canstruction  of  a  statute,  general 
words  may  be  restrained  wid  limited  id  their  operation,  by 
eabseqaent  expressions. 

In  the  twelfth  section,  on  the  return  of  the  writ  «f  ejeet- 
ment,  it  is  declared  to  be  the  du^  of  (be  plantiff  eilAer  by  Um- 
tetf,  his  agent,  or  attorney,  to  file  a  declaration,  describing  the 
land  he  claims.  Thus  far  the  words  are  similar  to  those  in 
the  Afth  section;  liut  no  further.  It  is  not  said,  in  the  ease 
of  filing  a  declaration  in  ejectment,  as  it  is  in  the  ease  of  filing 
a  statement,  that  it  shall  be  the  du^  of  the  ofiiccr,  to  file  it 
vtUhout  the  ageiwy  tf  an  atdorDey.  The  iofertuce  from  these 


pias  or  suDimona.  In  the  case  of  filing  a  statement,  the  nu» 
libert>~  oF  adding  up  his  debt*  of  everj  kind,  ii  allowed,  wbcD 
it  appears  from,  the  amount  thereof  thai  it  is  not  e(^i%abit 
bffore  a  jtutice.  The  sameness  of  ezpresBioB  shows>  that  6oU 
■were  intended  to  be  the  acts  of  the  party.  To  have  enabled 
bim  to  take  out  a  writ  to  rocorer  a  debt,  would  hSTe  beea  al- 
together nugatory,  if  the  law  had  not  gooe  further,  and  anth«* 
rised  huD  to  file  a  statement  of  the  demand,  of  equaX  extent  and 
efficaf-y.  In  foot  it  would  have  been  wone  than  nugatory— it 
would  be  abandoning  him,  juat  after  taking  him  over  tb« 
tbi-eshold  of  (he  eause — it  would  bt  leaving  him  to  gntfe  big 
way  through  a  labyrinth,  tlie  momoDt  after  he  had  been  led 
ihto  it. 
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Tbat  the  aet  never  intended  to  substitute  a  statement  in*      1S07. 
Vtead  of  a  deelaration^  except  whei^  the  action  of  debt  is  ' 

toought  by  the  paity  himseify  may  be  inferred  also,  from  the 
sixth  section,  which  supposes  a  declaration  or  statement  to  be 
filed  in  every  ease,  and  speaks  of  these  both,  as  exhibiting 
equally  the  cause  of  action,  on  the  part  of  tiie  plaintiff.  This 
flection  enacts,  that  no  suit  shall  be  set  aside,  for  informality* 
if  the  process  be  issued  in  the  name  of  the  commonwealth  for 
monies  owing  or  due,  or  for  damages  by  trespass,  or  other- 
vvise,  as  the  case  may  be;  and  that  the  pi*ocess  was  serred  on 
the  defendant  by  the  proper  officer,  and  in  due  time^-And  that 
en  the  trial,  the  plaintiff  shall  not  be  nonsuited  for  informa- 
lity in  any  statement,  or  declaration  filed,  or  by  reason  of  any 
informality  in  entering  a  plea;  but  when  in  the  opinion  of  the 
eourt,  such  informality  will  afiecHbe  merits  of  the  cause,  the 
plaintiff  shall  be  permitted  to  amend  his  declaration  or  state* 
mentf  and  the  defendant  may  alter  his  plea  of  defence* 

Those  expressions  were  designed  to  aid  equally  a  defec* 
lire  declaration,  or  statement — they  are  placed  on  the  same 
footing;  and  if  the  statement  be  referred  to  the  act  of  the 
party,  and  the  declaration  to  the  act  of  the  attorney,  the  see« 
tion  will  have  its  full  operation.  Those  expressions  show^ 
also,  it  was  not  intended  to  abolish  declarations  in  any  case; 
becaoae  the  word  declaration  is  used  as  synonimous  with  states 
mentf  and  of  course  may  be  filed  in  every  case.  Vfe  can  ne* 
Ter  believe  the  legislature  meant  to  abolish  declarations  in 
actions  of  debt,  where  they  arc  brought  by  an  attorney  ;  be* 
eause  they  have  not  said  so  :  nor  that  tliey  designed  to  im- 
pose on  him  the  double  task,  of  filing  both  a  declaration  and 
statement;  because  it  would  be  both  nugatory  and  preposterous* 
Until  therefore  they  shaU  direct  in  express  terms*  that  there 
«hall  be  no  declaration  filed  by  an  attorney  in  actions  of  debt* 
we  cannot  think  ourselves  justified,  upon  an  obscure  passage* 
Id  overturn  a  practice  founded  on  immemorial  usage,  dictated 
1^  the  plainest  principles  i>f  justice  and  propriety,  and  adopted 
by  every  civilized  tribunal  under  the  sun,  which  requires  from 
Its  advocates,  a  correct*  orderly,  and  intelligible  narration  of 
the  material  circumstances  of  the  case  on  the  part  of  the  com* 
fbdiiattt. 
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1807.  This  section  seems  to  have  put  an  end  to  nonsuits  on  the 

'  trial  of  causes.  Objections  founded  on  informalUy  are  to  be 
overruled;  and  if  they  affect  the  merits,  longer  time  is  to  be 
allowed,  that  the  pleadings  may  be  corrected  on  both  sides. 

Although  thej^arfi;  may  obtain  process,  in  the  eases. men- 
tioned in  the  tenth  section,  and  file  a  statement  according  to 
the  fifth  section,  yet  the  defendant  may  avail  himself  of  the  be- 
nefit of  counsel. 

On  the  other  hand,  if  an  action  of  debt  be  brought  by  an 
attorney,  the  defendant  may,  inpet^sons  file  a  statement  of  an 
account  against  such  demand. 

In  any  case,  where  a  statement  is  filed  by  the  defendant^ 
according  to  the  fifth  section,  and  the  plaintifi^  does  not  recovei; 
more  than  the  defendant  confesses  to  be  due  in  his  statement^ 
tUe  plaintiff  shall  not  recover  costs  subsequent  to  the  offer  to 
confess  judgment. 

The  expression  in  the  sixth  section,  that  the  plaintiff's  attor- 
ney shall  not  be  entitled  to  a  judgment  fee  in  any  action  of 
debt,  shows  the  intentiop  of  the  legislature  to  discountenance 
actions  of  debt  being  brought  by  attoimies.  In  order  that  the 
business  might  fall  into  the  hands  of  the  parties  themselves: 
the  design  sieems  to  have  been,  to  make  it  no  longer  an  object 
with  attomies,  to  commence  actions  of  this  description. — ^Wc 
are  however,  compelled  to  understand  terms  in  their  legal 
sense,  until  the  legislature  shall  give  them  a  different  mean- 
ing. The  phrase  action  of  debt  must  therefore  receive  its 
technical  construction,  and  cannot  be  extended  to  any  other 
form  of  suit. 

Upon  the  return  of  the  process,  in  the  cases  enumerated  in 
the  fifth  section^  whether  the  action  be  brought  by  the  party 
himself,  or  by  attorney,  the  statement,  or  declaration,  which  so- 
ever it  be,  must  be  filed  on  or  before  the  dd  day  of  the  term. 
If  the  defence  be  matter  of  accoiinf,  and  the  parti/  himself  ap- 
pear, he  must  file  his  statement  against  the  demand  of  the 
plaintiff,  twenty  days  before  the  ensuing  court. 

The  next  stage  of  proceeding  is  the  third  day  of  the  second 
court,  when  the  actions,  described  in  the  fifth  section,  are  all 
to  be  called  o\er,  that  the  parties  may  appear  in  person,  or  by 
then*  agents  or  attornies.  Upon  this  day  the  act  contemplates 
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a  mingicd  assembly  of  citizens  to  support  their  own  claims  and  iUO'fs 
statementSf  and  of  attornies  to  support  the  claims  and  deelarU" 
tions  of  others*  If  the  plaintiflTneglects  to  appear  on  the  third 
day,  the  court  shall  order  a  non-suit.  In  ease  he  appearis,  and 
the  defendant  neglects  to  appear,  the  court  must  give  judgment 
against  the  defendant  for  the  sum  due*  If  bodi  appear,  and 
the  defendant  refuses  to  confess  judgment,  the  cause  is  theii 
tried,  or  referred. 

It  would  be  to  no  purpose  to  enable  the  paHy  to  take  out  a 
writ  in  debt,  to  prescribe  a  form  for  his  use,  and' to  authorise 
him  to  file  a  statement  of  his  demand,  if  the  legislature  had 
Hot  gone  further.  They  have,  tlierefore,  enabled  him  to  plead 
his  own  cause  in  court,  which  is  the 

Third  point  we  proposed  to  consider*  It  will  be  recol-* 
leeted  that  by  the  constitution,  every  man  has  a  right  to  be 
heard,  by  himself,  and  his  coimsel,  in  criminal  prosecutions^ 
but  that  t^ere  existed  no  law  which  gave  him  the  same  right 
in  ewil  cases.  In  conformity,  therefore,  to  the  plan,  of  open<» 
ing  the  door  of  justice  to  the  party,  and  more  completely  to 
eaiTy  into  effect  the  design  of  the  legislature,  the  ninth  sectioii 
has  declared,  that  in  all  civil  suits  and  proceedings  in  any  courts 
every  suitor  shall  have  a  right  to  be  heard  by  himself,  and  hiaf 
eounsel,  or  either  of  them. 

It  would  be  to  no  purpose  to  enable  the  party  to  take  out 
a  writ,  to  prescribe  a  form  for  him,  to  authorise  him  to  file  a 
statement  of  his  demand,  and  to  plead  his  own  cause  at  the 
bar  of  the  court,  if  the  legislature  had  not  gone  further.  They 
have,  therefore,  given  a  general  form  of  execution,  and  there-i 
by  enabled  him  to  avail  himself,  ultimately,  of  the  steps  adopted 
by  him  in  the  previous  stages  of  the' cause-^— which  is,  the 

Fourth  point  we  proposed  to  consider,  llie  eleventh  sec- 
tion has  established  a  general  form  of  execution,  and  declares^ 
that  all  executions  to  be  issued,  shall  be  agreeably  to  that  form^ 
and  not  otherwise.  • 

Xo  form  prescribed  by  the  legislature  can  be  judicially 
mrong.  The  party  relying  upon  it  will  be  always  safe,  so  fair 
as  the  form  applies. 

This  form  deprives  the  creditor  of  the  right  of  taking  in 
•execution,  the  person  of  his  debtor^  in  the  first  instanoe.    It 
Vox.  II.  No,  i«  4 
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1807.  bas  also  eompelled  tKe  ereditor,  whatever  may  hehhfeelingfff 
•""■""""""^■^  ta  issue  process  against  the  body  of  his  debtor,  onjwhieh  he  is 
liable  to  be  imprisoned.  In  these  particulars,  tlie  law  has  been 
altered»  We  may  observe  !iere,  that  the  mtroduciion  into  courts, 
of  the  same  form  of  execution,  and  stay  of  execution,  which 
have  been  heretofore  made*  use  of  by  justices  of  the  peace, 
which  has  been  done  by  the  seventh  section  of  this  act,  evinces 
the  design  of  the  Icgislatitre  to  aid  the  party  to  prosecute  his 
^   eause,  without  the  assistance  of  ah  attorney. 

The  words  Of  the  eleventh  section — «  where  there  is  not 
^  sufficient  persanal  estate  to  pay  the  debt  and  costs,  the  she* 
<<  riff  shall  levy  <m  the  real  estate  of  the  defcndanV*  show 
clearly  the  debt  meant,  is  one  due  from  the  defendant  in  hi3 
«wn  right.  The  legislature  never  designed  to  subvert  every 
principle  of  justice,  by  obliging  one  man  to  pay  the  debt  of 
another. 

The  person  of  an  executor  and  administrator,  and  gene- 
rally speaking,  tlicir  property  cannot  be  taken  in  execution, 
to  pay  the  debts  of  the  deceased.  The  form  of  execution  will 
net  apply  in  such  cases,  and  other  legal  forms  must  be  used. 

The  aet  intended  to  imprison  those  persons  only  wha 
might  be  legally  imprisoned,  under  the  old  law;  and  there- 
fore the  form  does  not  apply  in  die  case  of  an  executioa 
against  an  insolvenJt  debtor,  whose  person  is  exempt  from  im* 
prisonment. 

There  cannot  be  the  least  doubt,  if  the  sheriff  does  not 
sell,  on  the  e:teeution,  a  venditioni  exponas  may  afterwards  is-^ 
sue.  Properly  may  remain  in  his  hands  for  want  of  buyers^ 
and  from  other  causes.  If  the  form  prescribed  is  to  be  ur- 
ehangeably  adhered  to,  an  alias  itself  can  never  issue,  foP 
then  an  alteration  would  be  made,  and  inserted  in  the  body  of 
the  writ.  The  expression,  that  the  <<  Form  of  aU  executian» 
<<  to  be  issued,  shall  be  as  foHows,  and  not  otherwise,''  is  in* 
tended  to  consolidate  the  different  sorts  of  exiecutioiis  to  fre^ 
vent  eot^pense.  Rut  this  form  must  always  be  taken  out,  ui  the 
first  instance,  in  those  cases  where  it  applies. 

Tlie  twelfth  Section  introduces  a  new  mode  of  commencinf 
^n  ejectment;  and  preseribes  the  &rm  of  the  writ.*    *^  AU 


APPENDIX 

^<  writs  of  ejectment  shall  be  in  the  'form  following,  and  not       1807. 
<«  otherwise,"  are  the  words  of  the  section.  -— — 

Many  questions  and  much  litigation  will  probably  arise  on 
this  part  of  the  act. 

The  words  of  the  writ  suppose  the  defendant  to  be  in'  ac- 
tual possession.  Wliatif  he  appear  and  make  defenee?  May 
lie  afterwards  put  tlie  plaintiff  to  prore  he  is  in  possession^ 
and  non-suit  him  if  he  doth  not  prove  it,  or  would  a  non-suit 
on  this  ground  be  refused  under  the  sixth  section  of  this  act? 

The  words  of  tlie  writ  are— *<<  For  a  tract  of  land  eon- 
^^  taining  acres,  or  thereabouts:"  and  the  act  declares  this 
shall  be  the  form  of  the  writ,  and  not  otherwise*  What  if 
the  claim  be  of  a  house,  or  pai*t  of  a  house?  is  the  present,  w 
the  old  form  to  be  adopted? 

The  form  of  the  writ  supposes  the  defendant  to  be  in  ac- 
tual possession.  What  if  the  claim  be  for  empty  houses,  or 
land  in  possession  of  no  person? 

.  The  words  of  the  writ  are>— >'  For  a  tract  of  land  contain- 
ing  acres  or  thereabouts."  Is  the  plaintiff  bound  to  de- 
signate the  quantity  of  arable,  woodland,  and  meadow,  as 
formerly? 

What  if  there  be  a  verdict  against  the  plaintiff  on  a  case 
within  the  act?  will  he  be  afterwards  entitled,  as  formerly,  to 
liring  a  second  ejectment? 

The  aet  says,  when  the  plaintiff  has  filed  his  declaration^ 
describing  the  land,  the  defendant  shall  enter  his  defence,  in 
whole,  or  in  part,  and  issue  shall  thereupon  be  joined.— In 
what  manner  is  this  issue  to  be  joined?— .Is  the  defendant  to 
plea^  not  guilty,  as  formerly,  or  is  he  to  file  a  special  plea,  al^ 
leging  the  tUle  is  not  in  the  plaintiff,  but  in  himself,  or  a 
thii^  person? 

These,  and  many  other  questions,  in  the  execution  of  this 
law,  will  certainly  occur  to  the  inquisitive  eyes  of  professional 
men,  on  which  we  now  give  no  opinion;  the  eourt  in  their 
examination  of  the  act,  having  confined  itself  to  those  promi- 
nent points,  that  relate  to  the  present  moment,  and  are  indis- 
pensably connected  with  its  immediate  execution^ 


OK  tile  argument  of  the  rule  to  shew  cause,  in  Redwood  against  Consequa, 
(ante)  the  following  c;i»e  was  relied  on  by  tlic  pluntiflT 's  counsel,  who  read 
the  opinion  of  judge  Washington,  from  tliat  valuable  Treatise  on  Foreign 
Attachments,  for  which  the  profession  are  indebted  to  Thomas  Sergeant.  Esq.; 
the  arguments  of  counsel,  and  the  opinion  of  judge  Peters,  were  afterwards  in- 
traduced  by  Charles  Jared  IngersoU,  Esq.  who  having  politely  furnished  them 
to  the  reporter,  the  whole  were  deemed  of  sufficient  importance  to  be  intn>* 
duced  in  this  place. 
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*80d.  Fisher  against  Conse^ua. 

FOREIGN  attachment,  case;  bail  demanded,  six  thousand 
dollars. 
On  motion  of  C*  J.  In^ersolU  DaUaSf  and  In^erscUf  for 
thtB  defendant,  the  court  granted  a  rule  on  the  plaintiff  to  shew 
his  cause  of  action,  and  why  the  attachment  should  not  be 
dissolved* 

Morgan^  Batch,  and  Lewie,  for  the  plaintiBv  produced  and 
read  the  following  affidavit. 

^*  Redwood  Fisher,  the  plaintiff  above  named,  on  his  so- 
f^  lemn  affirmation,  in  due  form  of  law  administered,  affirms; 
<•  that  in  June  1805,  he  shipped  on  board  the  ship  Pennsylvania 
**  Packet,  a  ship  then  in  the  port  of  Philadelphia,  bound  to 
'<  Canton,  seven  thousand  five  hundred  dollars;  that  on  the 
^^  24th  day  of  June,  this  affirmant,  as  one  of  the  supereai^oes 
«<  of  the  saidi  ship,  sailed  from  the  capes  of  the  Delaware  on 
^<  ?M>ard,  on  said  voyage  for  Canton:  that  on  the  arrival  of 
ff  said  ship  at  Canton,  in  January  1806,  this  affirmant,  as  one 


« 
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**  of  the  dnpereargoesy  secured  the  said  ship  ivith  Consequa^      i809« 

'<  hong  merchant  tiiere,  and  made  a  contract  with  him,  to  " 

'<  fumishy  for  the  ship,  a  cargo  of  teas,  of  the  Tcry  best  qua- 

*i  lity,  for  the  Amsterdam  market;  this  affirmant  stated  to  the 

<^  said  Consequa,  that  as  none  but  teas  of  the  very  first  qua- 

^<  litj  would  at  all  answer  for  the  Amsterdam  market,  that 

^<  price  was  not  of  so  much  consequence  as  quality;  that  this 

<<  affirmant,  accordingly  paid  the  said  Consequa,  the  highest' 

^<  cash  prices,  under  the  said  contract,  and  received  the  most 

^<  unqualified  assurances,  from  the  said  Consequa,  that  the 

^*  said  cargo  woidd  prove  of  the  very  first  chop,  or  quality,  at 

^<  the.  sales  in  Amsterdam;  and  that,  if  it  did  not,  he,  the 

<<  said  Consequa,  held  himself  bound  by  his  said  contract  with    / 

«<  the  affirmant,  to  make  good  all  deficiencies.    And  this  af- 

^*  firmant  further  says,  that  in  the  month  of  March  1806,  the 

ff  said  ship,  so  laden  with  teas,  purchased  of  the  said  Conse- 

<<  qua,  by  this  affirmant,  left  the  port  of  Canton,  and  in  the 

'<  month  of  August  next  ensuing,  arrived  at  this  port  of  Phi- 

^<  ladelphia,  where  the  said  cargo  was,  with  a  small  exception, 

«^  landed,  under  the  inspection  of  this  affirmant;  that  in  the 

'<  month  of  March  1807,  the  said  cargo  was,  under  the  in- 

^f  spection  of  this  affirmant,  laden  on  board  the  ship  WUliam 

M  P.  Johnson,  at  this  port  of  Philadelphia,  for  Amsterdam. 

^  And  this  affirmant  further  says,  that  at  the  time  the  said 

^  teas  were  laden  on  board  the  said  William  P.  Johnson,  they 

<<  were  free  from  any  sort  or  kind  of  damage  whatsoever,  re- 

<<  ceived  since  the  said  purchase.    And  this  affirmant  is  inr 

«  formed  and  verOy  believes  that  the  said  William  P.  John- 

<<  son,  with  her  said  cargo,  arrived  in  safety  at  the  port  of 

^  Amsterdam,  and  that  the  teas  constituting  her  cargo  were 

^*  lodged,  free  from  damage,  in  the  stores  of  the  Dut(5h  East 

^«  India  Company,  where,  being  exandned,  by  a  sworn  officer, 

«''  they  were  found  to  be  of  the  most  common  and  indifferent 

«  kinds,  excepting  only  a  small  parcel  of  pecco  tea;  that  the 

^<  whole  of  said  teas  were  sold  by  the  said  East  India  Com- 

«  pany,  at  Amsterdam,  in  August  1807,  and  July  1808,  for 

«<^the  highest  prices  that  could  be  obtained  for  them;  and  al- 

'<  though,  at  the  latter  period,  the  ports  of  Holland  being  shut, 

^f  had  oceadioned  a  greater  rise  ia  the  price  of  infisrior  teas. 
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HBWa  "    <t  than  in  those  of  the  best  quality;  yet,  the  differenee  betweM 
"  <^  the  best  priee  that  could  be  aetuaUy  obtained  for  the  teas 

<<  in  question,  and  that  which  an  equal  quantity,  of  the  qua-^ 
<<  lilies  contracted  to  be  furnished  by  the  defendant,  wouM 
'<  have  sold  for,  according  to  the  rates  of  sale,  at  the  same 
^<  time  and  in  the  same  place,  amounts  to  at  least  four  thou-^ 
^  sand  five  hundred  dollars;  in  wliich  sum,  exclusive  of  inters 
*^  est,  the  defendant  is  justly  indebted  tp  the  pbdutiff.' 


'»> 


It  also  ii{^eared  that  there  had  been  a  forn^r  attachment^ 
taken  by  the  same  plaintiff,  against  the  same  defendant,  in  the 
cosunon  pleas  of  the  first  judicial  district,  which  had  been 
discontinued. 

For  the  defendant.  A  foreign  attaoiunent  will  not  lie^ 
either  by  the  custom  of  London,  or  undeit  the  Aet  of  Assem^ 
bly  of  Pennsylvania,  where  the  demand  is  for  uvUfuidaleA 
damages. 

First,  as  to  the  custom  of  London:*-^ 

l£Ji  is  indebted  to  B,  and  C  is  indebted  to  Jf;  B,  upoii.  en* 
iering  a  plaint  against  tA,  may  attach  the  debt  due  from  C.(a) 

Judge  Washington^ 

It  is  unnecessary  to  multiply  eases,  to  shew^  that  under 
the  custom  of  London  there  must  be  a  debt  dMe* 

The  counsel  for  the  defendant  proceeded^-— 

The  legislature,  in  framing  the  act  of  1705,  certainly  took 
for  their  model  the  customs  of  London  and  Exeter,  eowen* 
ing  foreign  attachment8.({)) 

From  the  preamble  lof  the  aet  of  1705,  it  is  e^vident,  that 
eases  of  unliquidateA  damages  were  not  contemplated;  ^  ddbts 
<<  contracted  or  owing"  are  the  words  of  the  law.  The  ^f^^ 
amble  of  a  law  is  considered  to  be  a  key  to  the  enacting  partb 
The  first  enacting  clause  does  not  extend  the  preamble.  Tho 
third  section  contains  a  solitai*y  expnession,  ^^  other  dcranatfrif* 

(ft)  noil.  Abr.  551.    Priv.  Lond.  254. 

{b)  1  PftU.  Kep.  3rr>  M«Clen&clian  et  d  asainat  MTIarkjr. 
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but,  as  the  preamble  and  preyious  sections  confine  tlie  issuing      1809* 
of  an  attachment  to  debts,  this  expressions  M'hich  is  in  a  re-  "■     ■■  '  ■    ■ 
straining  frovisop  cannot  extend  the  terms  of  the  enacting 
clause* 

The  preamble  of  the  law  of  1789,  is  confined  to  cases  of  ...  J 

iehts*  It  will  also  be  found,  upon  a  recurrence  to  the  domes- 
tie  attachment  laws,  that  they  contemplate  vl  debt  being  due 
or  otving*  - 

The  word  ««  demand,**  on  which  the  plaintiff  relies,  is  too 
comprehensiYe;  it  would  include  cases  of  tarls;  a  doctrine  that 
yrould  be  monstrous.  It  will  be  recollected,  that  on  foreign 
attachments,  a  judge,  in  vacation,  has  no  power  to  interfere; 
it  is  to  the  court  alone  that  application  must  be  made;  and 
thus,  property  to  an  immense  amount  might  be  arrested  from 
the  hands  of  a  defendant,  upon  a  supposed  claim  of  damages^ 
or  for  a  soundless  demand. 

Secondly,  Has  the  plaintiff  made  such  an  affidavit  as 
would  entitle  him  to  special  bail?  Is  the  deposition  filed,  ar 
<f  positive  affidavit  of  a  real  subsisting  debt?"  It  would  appear 
that  it  was  not.  In  the  oidy  point  wherein  it  is  positive,  it 
discloses  no  cause  of  action.  The  part  which  contains  a  cause  ^ 

of  action,  refers  to  information  derived  from  sources  other 
than  the  plaintiff's  own  knowledge.  No  indictment  for  per- 
jury eonld  be  maintained  on  this  part  of  the  affidavit,  though 
the  facts  were  untrue. 

Lastly.    A  former  attachment  having  issued,  the  present  • 
cannot  be  supported.    In  this  question  the  personal  liberty 
of  the  citizen  is,  indirectly,  involved.    It  is  a  general  rule^ 
that  a  man  cannot  be  held  to  baU  in  successive  actions  for  the 
same  cause. 

For  the  plaintiff.  An  attachment  lies  in  all  cases  of  con< 
.traet,  whether  for  a  sum  certain,  or  sounding  in  damages. 

This  question  must  be  decided  on  our  Acts  of  Assembly^ 
and' not  on  the  custom  of  London;  though  it  is  denied,  that 
nnderthat  custom^  the  plaintiff's  remedy  was  confined  to 
Qfises  of.dcU«  The  authorities  produced  prove  merely^  that 
nnliqaUMxd  damages  cannot  be  attached.    It  is  said>  that  the 
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1809r  preamble  is  narrower  than  the  enacting  clause;  if  it  is  sOf 
"**—*——  the  latter  must  prevail.  In  the  third  section)  we  find  the 
words,  «  debt  or  demand;**  and  it  will  be  observed,  that  this 
is  the  first  instance  where  the  cause  of  action  is  noticed.  Th^ 
recurrence  of  the  word,  deht,  in  the  fourth  section,  does  not 
weaken  the  argument  drawn  from  the  word  demandf  for  that 
section  speaks  of  the  demand,  after  the  judgment,  when  it  be- 
comes a  debt  of  record* 

Before  the  plaintiff  in  the  attachment  can  take  an  execu- 
tion, he  must  give  security;(a)  where  then  is  the  inconveni* 
ence  complained  of?  But  suppose  an  inconvenience  did  exists 
are  this  court  to  provide  a  remedy? 

There  are  no  decisions  directly  on  this  point.  The  ^ase 
of  Jolly  against  Barber  was  for  a  tort,  but  this  question  did 
not  come  before  the  court. 

Is  this  a  case  in  which  the  ^aintiff  would  be  entitled  to 
demand  bail? 

Judge  Washington, 

That  appears  to  me  to  be  the  question. 

■      • 

Plaintiffs  counsel. . 

Special  bail  is  demanded  in  trover,  without  a  judges  er- 
der.(b)  In  Moultby  against  Richardson,(c)  it  was  decided,  that 
an  affidavit  of  debt  to  hold  to  bail,  <<  in  such  a  sum  as  the 
flaintiff  computes  it"  was  sufficient* 

Judge  Peters. 

i  know  of  no  form  of  affidavit  here;  we  have  adopted  in  a 
measure  the  English  practice;  but,  in  some  cases,  a  discre^- 
tion  is  exercised  by  the  eourt  or  judge. 

(a)  1  Bin.  Rep.  35»  Myers  against  Urich. 

(6)  2  Cowper's  Rep.  529,  Charter  against  Jaques  et  al.  2  8tr.  Sep.  119% 
Catlin  against  Catlin.  1  Wilson's  Rep.  73,  same  case.* 

(c)  2  Bur.  Rep.  10S2. 

*  Vide  9th  East  Rep.  325,  reguta  generaUf^  no  Special  \m\  in  troTtr  or  dc* 
tinue,  without  a  judge's  order.  Rbvoatxiu 
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It  is  not  elear  that  debt  would  not  have  lain  here;  it  will 
lie  on  a  quantum  vdkbat  <<  id  certum  est  quod  certum  reddi 
*<  potest  J* 

As  to  the  objection,  that  there  was  a  former  attachment^ 
that  will  have  no  weight,  unless  there  was  vexation. 

A  few  days  after  the  argument,  the  court  inquired,  if  the 
plaintiff  meant  to  rely  on  the  affidavit  filed,  which  was  defec- 
tive as  to  the  proof  of  the  loss  at  Amsterdam.  The  plaintif 
then  produced  the  following  fiffidavit.   • 

'<  Redwood  Fisher,  the  plaintiff  in  this  case,  on  his  solemn 
'<  affirmation,  declares  and  affirms,  that  the  defendant,  Con- 
<<  sequa,  is  justly  indebted  to  him  in  the  sum  of  four  thousand 
«<  five  hund^*ed  dollars,  exclusive  of  interest,  upon  a  promise 
«<  and  undertaking  made  by  the  defendant,  for  a  good  and 
^  valuable  consideration,  by  him  received,  to  deliver  to  the 
<*  plaintiff  a  large  quantity  of  teas  of  a  certain  quality;  which 
^<  said  promise  and  undertaking  he  hath  not  complied  witjiy 
^t  but  hath  broken*'^ 


Peters,,  justice. 

This  case  is  very  important  in  its  consequences  to  the  com* 
mereial  interests  of  our  country,  and  peculiarly  to  those  who 
trade  with  the  people  of  the  nation  to  which  the  defendant  be- 
longs. The  comiqerce  with  China  is  confined  to  one  por^ 
and  those  of  other  countries  who  trade  with  the  Chinese^ 
luive  not  a  choice  of  individuals  generally,  to  whom  they 
must  trust  their  affairs  and  property;  nor  can  they  peiv 
sonally  transact  their  own  business.  They  may  select  one 
of  a  small  number  of  merchants,  six  or  seven,  styled  the 
hong:  but  on  one  or  other  of  these  they  must  secure,  as  it  is 
termed,  that  is,  on  his  integrity  and  capacity  they  are  bound 
to  rely,  for  the  good  or  ill  which  attends  their  commerciail 
enterprises. 

The  inhabitants  of  China  have  Ji  peculiar  aversion  to  tra^ 
Vox.  II.  No.  It  B 
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1 809.       TClIiDg,  and  a  marked  contempt  for  the  people  of  other  nations* 
"  Few  are  therefore  seen  beyond  the  limits  of  their  own  terri- 

tories.   Those  who  compose  the  hong  particularly,  can  ncTer 
he  found  in  other  than  the  country  of  their  birth  and  resi* 
dence.    It  is  therefore  next  to  an  impossibility  to  obtain  jus- 
tice by  personal  arrests,  in  the  countries  of  the  merchanta 
who  deal  with  them.    The  prejudices  against  foreigners  ren- 
der it  difficult  to  procure  redress  of  wrongs,  when  applica- 
tion for  the  purpose  is  made  in  a  country  of  such  singular 
habits,  manners,  and  customs.    Instances  of  application  to 
judiciary  tribunals  there,  are  unknown  or  rare*  And  though 
retributions  are  rendered  in  some  cases,  they  are  so  done  by 
the  hong,  or  through  their  instrumentality,  and  not  always 
from  motives  grounded  on  the  principles  of  positive  or  reci- 
procal justice.    Therefore,  before  we  deny  an  attachment 
to  our  citizens^  against  the  effects  found  here^  of  a  supposed 
wrong-doer,  whose  person  can  never  be  arrested,  it  should 
appear  clear  beyond  dispute  or  doubt  that  the  proceeding  is 
either  unauthorised,  or  forbidden,  by  our  laws.  If  these  have 
provided  no  remedy,  the  conrt  can  give  none;  but  we  should 
deliberate  vrith  great  caution  before  we  deny  to  our  citizens  a 
remedy  that  is  given  to  others  against  them.  If  none  can  be  had 
on  their  part,  for  wrongs  arising  out  of  breaches  of  contract^ 
by  the  people  of  a  country  where  such  wrongs  are  almost  prover- 
bial, inequality  of  remedy  may  be  productive  of  the  most  deplo- 
rable injustice,  and  stimulate  to  more  frequent  repetitions  of 
injury.    I  do  not  make  these  observations  in  reference  to  tho 
defendant  in  the  present  suit;  for  its  merits  I  do  not  know^ 
nor  in  its  present  stage  am  I  bound  minutely  to  inquire  into 
them.    "Whatever  tliey  may  be,  I  have  now  no  other  duty  to 
perform,  than  to  see  that  the  plaintiff  pursues,  on  probable 
grounds,  and  not  vcxatiously,  a  legal  mode  of  instituting  his 
suit  for  the  purposes  of  justice,  which  must  be  distributed 
impartially  to  suitors,  whether  citizens  or  strangers.    Much 
has  been  said  about  the  abuses  and  hardships  to  which  for- 
eign owners  of  property,  or  creditors  of  our  citizens  would 
be  subjected,  by  laying  hands  on  their  goods,  or  debts,  tp  com- 
pel investigation  into  aliedged  brea^es  of  contract^  or  respon* 
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sibilities  for  iDJaries  done  to  our  citizens.  But  I  see  no  1S09. 
jftbuses  in  such  cases^  to  which  personal  arrests  are  not  liable^  _— ^ 
nor  can  we  refuse  what  the  law  warrants^  because  its  process 
may  be^  and  is  too  frequently  abused*  It  would  be  an  irksome^ 
and  I  think  unnecessary  task^  to  review  in  detail  the  autho- 
rities^  produced  in  support  of  the  analogy  between  our  law  and 
the  praetiee  under  the  eustom  of  London^  cr  the  decisions^  in 
points  to  which  it  is  there  applied.  If  they  should  ever  jus- 
tify  the  allegation,  that  no  attachment  can  there  be  maintain* 
ed  where  there  is  not  a  specific  ascertained  debt,  I  am  not 
oonyinced  that  they  should  control  our  construction  of  the 
law  and  practice  of  our  own  country,  which,  although  they 
may  have  flowed  from  similar  principles  in  some  provisions, 
do  not  confine  themselves  within  the  limits  of  that  practice 
and  custom.  Nor  does  it  appear  to  me  clear,  that  the  guaa^ 
turn  must  be  exactly  ascertained,  though  the  authorities  seem 
to  prove,  that  the  cause  of  action  must  be  grounded,  on  a  de- 
mand predicated  on  a  debt  Debt  derived  from  debUtmh  in 
the  language  we  use,  and  which  our  ancestors  have  collected 
from  all  tongues,  is  derived  from  the  Latin  debeo^  which 
means  not  only  to  owe  money,  but  to  be  bound  to  one,  that  is 
to  be  liable  to  performance  of  a  contract.  Also,  /  ought  or 
shouldf  that  is  amenability  to  comply  with  engagements.  It 
may  appear  from  these  authorities,  that  there  must  be  a  debt 
due  to  the  drfendant  in  the  attachment  there,  from  the  per- 
son or  garnishee  in  whose  hands  it  is  aitadhed;  and  it  should 
seem  that  nothing  but  debts  can  be  thus  attached*  But  our 
law  goes  further,  and  permits  the  attachment  against  those 
who  are  not  resident,  or  those  who  being  resident  and  about  * 
to  remove,  refuse  to  give  suflicient  security,  to  be  laid  on 
their  goods,  monies,  or  other  effects.  It  also  amplifies  the 
causes  of  attachment,  by  adding  to  debt  the  words,  or  other 
demand.  It  is  true,  the  words,  or  other  demand,  in  the  tlm*d 
section  of  the  law  of  1705,  seem  to  relate  more  particularly  to  . 
domestic  attachments;  but  they  also  evidence  that  other  de- 
mands than  debts,  strictly  so  called,  were  the  objects.  Both 
foreign  and  .domestic  attachments  are  the  sulyects  of  the 
clause;  a4|da>:it|  of  cause  of  action  may  be  in  both  requircc); 
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1S09.       and  I  do  not  see  "wHy  either  should  be  eonfined  to  debts  lite^- 
"  ally  and  strictly.    The  practiee,  on  attachments  in  actions  oa 

the  ease,  of  issuing  writs  of  inquiry  after  jud^ent  by  de&ult> 
shews,  that  unliquidated  demands  are  frequent  causes  in  which 
attachments  are  supported.  In  the  case  of  ^  Doane  against 
Penhallow,  in  the  state  court,  no  objection  wa9  made,  that  the 
suit  was  founded  in  a  tort,  or  marine  trespass.  This  case 
shews  the  opinion  of  the  state  court,  that  the  principles  pre* 
Tailing  as  to  holding  to  special  bail,  also  regulate  the  decis- 
aions  in  cases  of  attachments;  and  that  discontinuance  of 
the  suit  will  not  disable  the  plaintijBT  to  bring  another  action^ 
where  ho  circumstances  of  yexation  appear.  The  demand 
may  be  and  always  is  reduced  by  the  final  judgment,  to  a 
pecuniary  retribution:  and  this  becomes  a  dehL  Whenerer 
this  shall  be  thus  liquidated  and  ascertained,  the  defendaot» 
by  entering  hail,  may  throw  the  whole  matter  open  and  at 
large,  and  leave  the  quantum  unUquidattd  and  tmnseertahud, 
and  subject  to  investigation  and  uncertainty,  as  it  must  have 
been  at  the  commencement  of  the  suit. 

It  is  in  the  nature  of  controversies  on  contracts,  either 
express  or  implied,  that  the  demand  for  non  performance 
must  be  at  first  unascertained  and  unliquidated.  Neither 
party  of  himself  will  reduce  it  to  certainty,  ((uantvm  vdle- 
tant  for  goods  delivered,  quantum  meruit  for  services  and  la- 
' .  bor  performed,  are  of  this  nature.  Yet  special  bail  in  such 
cases  is  not  denied,  but  on  the  contrary,  is  usually  allowed. 
I  have  here  introduced  this  subject  of  special  bail,  because 
the  Act  of  Assembly  recognises  it,  and  gives  it  the  eflleiency 
to  dissolve  the  attachment  even  after  judgment,  if  the  mancg 
(for  there  the  whole  Aemani  is  money)  be  not  paid.  It  seems 
to  be  allowed  on  all  hands,  that  there  is  no  criterion,  by  which 
to  test  this  subject,  more  proper  than  that  afforded  by  the  law 
and  practice  in  cases  where  special  bail  is  demandable.  Ant 
I  think  them  very  analogous,  because  attachments  are  the 
means  ta  obtain  an  appearance,  at  the  defendant's  choice,  to 
the  suit:  and  special  bail  (which  is  the  legal  appearance  in 
eases  of  attachments)  is  permitted,  and  can  at  any  time  before 
payment,  which  closes  the  transaction,  be  stLtai^teufed.    Hiat 
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special  bail  would  be  taken  in  all  torts,  merely  sounding  in  iS09« 
damages,  I  do  not  assert;  thongb  in  those  very  atrocious,  it  is  - 
allowed.  That  personal  arrest  and  bail  occur  in  some  cases^ 
where  attaehments  against  the  effects  of  non  residents  will  not 
lie,  I  do  not  deny.  One  case  mentioned,  where  the  attach- 
ment was  quashed,  because  the  person  of  the  defendant  was 
within  the  state,  is  one,  and  I  thinlL  a  just  exception  to  the 
general  rule,  that  an  attachment  is  maintainable  where 
special  bail  is  legally  demandable.  I  have  no  idea  that  goods 
are  more  sacred  than  personal  liberty,  but  in  my  estimation 
they  are  less  so.  If  more  goods  or  effects  than  the  demand 
Justifies  are  attached,  the  excess  should  be  released,  on  the 
principles  on  which  excessive  bail  is  reduced.  , 

Having  fixed  in  my  mind  the  analogy  between  the  arrest 
of  the  person  and  the  attachment  on  goods  as  it  relates  to  the 
principles  I  have  stated,  I  will  briefly  inquire  whether  the 
present  be  a  case  in  which  special  bail  might  be  given. 

The  objections  mode  to  the  form  or  substance  of  the  affi- 
davit, do  not  strike  me  with  force.  It  sets  forth  in  express 
terms  a  c&tdraxX.  Whether  the  plaintiff  can  or  cannot  prove 
this  contract,  when  the  cause  is  at  maturity,  is  not  now  the 
question.  He  avers  positively,  and  affirms  to  it,  as  well  as 
to  the  payment  of  the  money,  which  was  the  consideration  on 
which  it  was  founded;  and  in  this  stage  it  is  sufficient  to  shew 
cause  of  action.  The  breach  of  this  alleged  contract  he  avers 
in  part  on  the  information  of  others,  though  he  positively  af- 
fiirms  to  many  steps  within  his  own  knowledge.  He  affirms 
positively  to  the  sum  in  which  the  defendant  is  indebted  to 
liim,  to  wit,  four  thousand  five  hundred  dollars.  This 
view  of  the  case,  as  it  depended  on  the  first  affidavit,  was  tak- 
en before  filing  the  second.  The  latter  is  full  and  sufficient, 
and  in  my  mind,  removes  every  objection.  He  may  mould  the 
form  of  his  action  in  any  way  the  contract  warrants.  It  does 
not  follow  that  it  will  be  one  setting  forth  merely,  fraud, 
negligence,  or  tort.  I  do  not  hesitate  to  say,  that  in  such 
cause  shewn,  and  such  a  specific  sum  affirmed  or  sworn  to,  I 
-should  on  a  question  of  bail,  direct  special  bail  to  be  given. 

On  the  objection  that  another  attachment  has  been  brought 
tn  anotlxencourt  and  discontinued,  I  can  only  say,  that  tho^ 
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1809.      vexatioQg  gutts  diottid  be  diseaungedf  nor  shoiild  bail  be  aL 
'  lowed  under  some  eireumstanees^  where  suits  aine  repeated^ 

I  do  not  see  in  this  a  solid  reason  tor  applying  a  rule*  which 
in  some  cases  is  just  and  proper.  Occasions  frequently  oe- 
cur,  whcfe  from  want  of  preparation  or  other  causesy  suila 
are  diseontioued  and  renewed  without  motives  of  oppression 
or  just  grounds  of  complaint. 

It  is  to  be  regretted^  that  no  deeision  in  the  state  eonrtsy 
on  the  point  agitated  in  this  eauscy  is  sufficiently  dear  and 
directy  to^guide  us  in  our  judgment;  nor  has  the  practice  un- 
der 12  6. 1 9  been  adopted  here.  It  is  my  constant  habit  in 
justifiable  casesr^  lean  in  favor  of  giving  bail.  I  hnre  the 
same  inclination  in  cases  where  the  defendant  is  put  in  a  state 
of  responsibility,  by  attadiment  of  his  goods  and  eflfeetSy  to 
abide  the  inquiiy  into  the  e}dstence9>  the  performaneey  or 
hreach  of  an  alleged  contract  For  in  this  view  I  think  thn 
subject  ought  to  be  regarded,  and  not  in  that  of  a  suit  against 
a  mere  tort-feaser,  or  negligent  or  fraudulent  agent.  And  if  he 
were  alleged  to  be  of  tlie  latter  elass,  he  is  not  one  of  the 
pUintifT's  choice  under  common  circumstances,  and  ther^ 
fore  his  liability  should  be  secured  in  every  way  the  law  will 
*  warrant.  It -must,  therefore,  seem  that  my  opinion  is  against 
the  motion  to  quash  the  attachment. 

Washington,  Judge. 

In  deciding  the  question,  whether  a  foreign  attachment 
will  lie  in  such  a  case  as  the  present,  I  shall  come  at  once  to 
the  Act  of  Assembly,  passed  in  1705,  which  first  authorised 
this  mode  of  proceeding;  and  inquire  what  is  its  true  mean- 
ing, in  relation  to  the  point  now  under  consideration.  I  do 
not  Ijj  this  mean  to  say,  that  in  no  instance  ought  the  cus- 
tom of  London,  in  respect  to  foreign  attachment,  to  be  re-* 
garded*  It  may  be,  and  in  practice  has  probably  been,  fre- 
quently referred  to  with  advantage.  But  I  should  not  ieel 
myself  authorised  to  extend  or  limit  this  remedy  by  rules  es« 
tablished  under  the  custom,  where  such  rules  are  broader  0|r 

ft 

narrower  than  the  law  of  this  state. 

It  must  be  admitted,  that  according  to  a  strict  and  literal 
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tonstmetion  of  the  Aet  of  Assemblyy  the  foreign  atfaehiheht  1809*  / 
is  confined  to  eases  of  debt:  and  not  only  so,  but  to  debts  con-  — — — — 
traeted  or  owing  within  this  state,  by  persons  absenting  them- 
selves  thereiVoni.  The  third  section,  which  was  much  relied 
upon  by  the  plaintiff's  counsel,  as  extending  the  remedy  to 
i^ttuT  demanib  than  debt,  is,  in  this  respect,  dearly  confined 
to  residents  about  to  abscond  or  to  leave  the  state,  and  who 
tefttse  to  give  security  to  the  complainant  for  his  debt  or 
other  demand.  The  nature  of  the  case  presupposes  an  inabi- 
lity in  a  non  resident  to  give  such  security.  Nevertheless  we 
find  the  law  has  received  in  practice  a  liberal  construction,  so 
as  to  embrace  debts  contracted  in  foreign  countries,  by  per- 
sons who  never  did  reside  here^  and  who,  of  course,  could  not 
properly  be  said  to  absent  themselves;  and  which  debts,  nei- 
ther by  the  terms  of  the  contract,  nor  by  the  removal  of  th6 
4ebtor  hither,  could  W  said  U^  be  o^ew^  here. 

This  is  a  remedial  law,  and  ought,  upon  the  soundest  prin-' 
eiples  of  construction,  i;o  be  so  extended,  as  to  remove  tho 
mischief,  and  to  advance  the  remedy.  The  mischief,  as  the 
preamble  informs  us,  was,  that  the  effects  of  absent  persons 
were-  not  liable*  equally  with  those  of  persons  dwelling  on  the 
^ot,  to  make  restitution  for  debts  contracted;  to  the  injury 
of  the  inhabitants  of  Pennsylvania.  The  remedy  provided 
for  this  end  was  a  process,  by  which  the  property  of  abseonded 
or  absconding  persons,  found  within  the  province,  was  render- 
^  liable  to  make  satisfaction.  But  the  same  preamble  speaks 
^f  debts  contracted  or  owing;  imd  it  is  contended,  that  the  re- 
medy can  be  extended  only  to  eases  of  debt. 

What  is  a  debt?  In  strict  law  language  it  is  a  precise  sum, 
\Sue  by  express  agreement;  and  does  not  depend  upon  any  af- 
ter calculation  to  ascertain  it.  The  remedy  for  recovery  of 
it,  is  by  action  of  debt,  and  frequently  by  action  of  mdefritatus- 
ussuwpsU,  But  is  this  the  only  case  within  the  mischief  in- 
tended to  be  remedied  by  this  law?  Surely  an  inhabitant  of 
Pennsylvania  is  not  less  injured  by  the  want  of  a  remedy  tB 
i^cover  what  is  due  to  him  by  a  foreigner,  upon  a  sale  of  pro- 
perty "^irtiere  no  price  was  stipulated,  than  he  would  be  if  « 
fixed  price  had  been  agreed:  and  yet,  in  the  former  case,  nei- 
ther  debt  nor  indcbitdtw  assumpdit  n^ould  lie.    In  the  latter 
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1809*  eascif  tlie  defendant  is  indebted  to  the  plaintiff  in  a  preeisi^ 
""——■*"  sum;  and  in  the  former,  a  sum  equal  to  the  value  of  the  pro^ 
perty  sold;  not  then,  it  is  true,  liquidated,  but  depending  on 
the  value'  to  be  fixed  on  the  trial.  The  uncertainty  of  the 
sum  due,  though  it  may  be  material  to  the  form  of  the  acttion^ 
does  not,  in  the  common  understanding  of  mankind,  render  it 
less  a  debt.  A  promise,  whether  express  or  implied,  to  pay 
as  much  as  certain  goods  or  labor  is  worth;  or  as  much  as  the 
same  kind  of  goods  may  sell  for  on  a  certain  day,  or  at  a  cer- 
tain market;  or  topay  the  difference  between  the  value  of  one 
kind  of  goods  and  another,  creates,  in  common  parlance,  a 
'  debt;  and  the  person  entitled  to  performance  does  not  speak 
of  his  claim  as  for  damages,  but  for  a  debt,  to  the  amount 
of  which  he  considers  himself  entitled. 

But  it  is  not  every  claim  that  upon  a  fair  construction  of 
this  law,  or  even  in  common  parlance,  can  be  denominated  a 
debt.  For,  in  the  first  place,  a  demand  must  arise  out  of  a 
contract,  without  which  a  debt  cannot  be  created;  and  the 
measure  of  the  damages  must  be  such  as  the  plaintfflT  eaa 
aver  by  affidavit  to  be  due,  without  which  special  bail  (by  giv- 
ing  which  the  defendant  may  dissolve  die  attachment)  cannot 
regularly  be  demanded. 

It  follows  from  this,  that  a  foreign  attachment  wSl  not 
lie  for  demands  which  arise  tx  ddieto^  or  where  special  bail 
would  not  be  regularly  required. 

Although  we  meet  with  no  adjudged  case  in  this  state,  pre* 
cisely  npon  the  point  of  this  cause,  yet  enough  may  be  gath* 
ered,  from  what  has  Mien  from  the  judges,  to  shew  how  this 
attachment  has  been  considered  in  practice. 

In  M^Clenachan  against  M<Cartf  ,(a)  the  judge  (president 
'  Shippen,)  says,  that «  after  judgment  againt  the  defendant  in 
«<  the  attachment,  the  plaintiff  files  his  declaration,  aeeerding 
**  to  the  nature  of  the  demand.  If  in  debt,  no  oath  is  re- 
«<  quired—?/^  in  CMf,  then  a  writ  of  inquiry  issues,  to  aseer- 
«  tain  the  demand.*'  Now  if  ifidebUahis  assumpsit  were  the 
only  declaration  upon  which  the  writ  of  inquiry  could  iasue^ 
it.  is  hardly  to  be  believed,  that  the  judge  would  have  used  so 


(a)  1  Dallas,  Srs, 
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eoraprcheosive  fm  expressien^as  that  of  a  declaration  in  ease. 
It  is  most  obvious  that  his  mind  took  a  more  enlarged  view 
of  the  remedy,  and  considered  it  as  embraoing  other  eases 
than  those  of  debt,  strietly  so  called.  So  too,  when  the  court 
say,  in  other  case^^  (1  Dall.  219.,  2  Dall.  79.)  that  it  is  the 
practice  to  inquire  into  the  cause  of  action  in  a  foreign  at- 
tachment^ as  in  that  of  bail  on  a  capiat,  and  to  dissolve  in  the 
4)ne  instance,  where  they  would  not  hold  to  bail  in  the  other, 
I  consider  the  practice,  in  relation  to  bail,  as  so  far  connect- 
ed with  that  of  the  foreign  attachment,  that  if,  regularly, 
bail  would  be  required  in  matters  of  contract,  the  attach- 
ment would  not  be  dissolved. 

This  is  a  ease  of  contract ;  by  which  the  defendant  binds 
hiihself  tp  deliver  to  the  plaintiff  teas  of  a  certain  quality, 
and  suited  to  a  particular  market,  and,  on  failure  so  to  do, 
to  pay  the  difference  between  teas  of  such  quality,  and  such 
as  should  be  delivered.  Teas  agreeable  to  contract  were  not 
delivered^  and  the  plaintiff  swears  that  the  difference 
amounts  to  4aoo  dollars.  Whatever  be  the  difference,  the 
defendant  has  promised  to  pay  it;  and  of  course  is,  to  that 
amount,  indebted  to  the  plaintiff :  and,  if  he  were  present, 
and  served  with  a  capias,  he  would  be  held  to  bail  of  course. 
There  is  therefore,  upon  the  principles  before  stated,  no 
ground  to  dissolve  the  attachment. 

As  to  the  other  ground  taken  by  the  defendant,  that  an 
attaehment  against  his  property  by  the  same  pkintiff,  and 
for  the  same  cause  of  action,  was  instituted  in  the  common 
pleas  of  this  state,  and  afterwards  discontinued ;  there  is  no 
evidence  of  an  intention  to  harass  the  defendant,  so  as  to  in- 
dace  this  eonrt  to  dissolve  the  attachment :  wUch  (unlike 
tlie  case  of  ho^ng  to  bail,  where  the  second  action  still  pro- 
ceeds,) would  be  taataipount  to  a  denial  of  any  remedy  at  all 
to  recover  the  amount  he  thinks  himself  entitled  to.  I  am 
«ot  prepared  to  say,  that  the  rule  observed  in  ^relation  to  dis- 
ehargmg  on  common  baU,  on  the  ground  of  vexation,  is  at  aU 
applicable  to  the  ease  of  dissolving  an  attachment.  On  this 
point,  however,  I  ^ive  no  opinion. 

Vol.  II.  No.  II.  -  A 
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1811.     ^  MuNiTB^  against  Dufont  aho  Baijdvt. 


THIS  vf2s  am  aetion  brought  by  Charles  Munns  against 
Eluthere  Irene  Dopant  de  Nemour  and  Peter  Baudny 
tor  damages  for  a  malicious  prosecution. 

The  declaration  eontained  three  Counts^  Tiz. 
First,  That  the  defendants  malicioiisly  and  in  order  to 
deprive  the  plaintiff  of  his  good  namCf  without  any  reasona* 
ble  or  probable  cause,  chai^d  him  before  Michael  Keppelef 
one  of  the  Aldermen  &c.  with  having  committed  a  lareeny 
in  stealing  a  brass  pounder,  and  three  drafts  of  machinery  for 
a  powder  manufactory  of  the  value  of  ten  thousand  dollars^ 
the  property  of  Dopont  and  Bauduy  and  caused,  and  procur- 
ed him  to  be  arrested  and  detained  in  prison,  in  Philadelphia^ 
from  the  23d  of  December  1808,  until  the  6th  of  January 
following. 

That  the  defendants  on  the  25th  of  December  1808,  at 
New  Castle  charged  him  before  Edward  Roche,  Esq.  one  of 
Justices,  &c.  with  a  felony  in  having  stolen  a  certain  brass 
stamper  of  the  vafaie  of  M  dollars,  and  sundry  other  articles 
the  property  of  said  defendants. 

That  the  defendants  on  the  29th  of  December  exhibited 
the  said  charge  to  George  Truitt,  Governor  of  Delaware  and 
caused  and  procured  him  to  signify  to  Simon  Snyder,  Go- 
vernor of  Pennsylvania,  that  the  plaintiff  stood  charged  with 
felony  in  the  State  of  Delaware,  and  had  fled  from  justice 
and  was  then  in  prison  in  Philadelphia,  and  caused  and  pro- 
cured him  to  be  demanded  as  a  fugitive  from  justice  and 
caused  and  procured  him  on  the  6th  of  January  1809,  to  he 
put  in  irons,  and  to  be  transported  and  conveyed  from  Phila- 
delphia to  New  Castle.  ^ 

That  the  defendants  on  the  6th  of  January  1809  at  Neir 
Castle  caused  the  plaintiff  to  be  arrested  and  taken  into 
custody  and  imprisoned  in  gaol  at  New  Castle  under  the  pre- 
text aforesaid  smd  there  kept  from  the  said  6th  of  January^ 
until  the  4th  of  February  1809,  when  he  was  diseharged  by 
Kinsey  Johns,  chief  justice  of  Delaware  on  a  habeas  corpus. 
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That  the  defendant  falsely  and  malieioiiBlyy  at  Xev  Cas-      1811. 
tie,  on  the  10th  of  February,  charged  the  plaintiff  vrith  felo-  ^ 


niously  &c.  taking  &e*  a  eertain  brass  stamper  of  thedefen-      ^aimt 
dants,  or  eausing  the  same  to  be  done,  and  caused  the  plain*    Btirovr. 
tiff  to  be  arrested  thereon. 

That  the  defendants  caused  and  procured  the  plaintiff 

to  be  committed  on  the  ISth  of  Februai^  at  Nev  Castle,  to 

prison,  and  kept  him  there(<^rom  said  18th  of  February  until 

the  15th  of  March,  when  he  was  a  second  time  discharged  by 

ELinsey  Johns,  chief  justice  of  Delaware.    That  the  defen* 

dants  preferred  a  bill  of  indictment  to  the  grand  inquest  of 

New  Castle  County  charging  the  plaintiff  with  reeeiTing  fire 

pieces  of  parchment  Sieve  of  the  value  of  Five  Dollars  each 

piece,  and  one  piece  of  the  value  of  One  Dollar,  knowing 

them  to  have  been  stolen,  that  they  procured  the  same  to  be 

found  a  true  bill,  that  they  caused  the  i^aintiff  to  be  ar* 

raigned  thereon,  that  they  caused  him  to  be  committed  to 

the  custody  of  the  sheriff  of  New  Castle  and  to  be  imprisoned 

from  the  24th  of  May  until  the  12Ch  of  October  following, 

and  until  *William  FVazer  and  Geoi^  Toung  had  entered 

mto  a  recognizance  for  his  appearance  at  the  next  Term, 

and  that  they  had  laboured  &c.  to  convict  the  plaintiff  of 

said  false  charge,  but  on  the  14th  of  December  1809,  a  jury 

being  empannelled  &c.  found  that  he  was  not  Gvixtt,  and 

he  was  thereupon  discharge^ 

Second  Count.  That  the  defendants  maliciously  &c.  com* 
bined  and  confederated  to  cause  the  plaintiff  to  be  arrested 
and  imprisoned  from  the  2dd  of  December  1808,  until  the 
14th  of  December  1809,  and  in  pursuance  thereof  charged 
him  on  oath  before  Michael  Keppele,  Esquire,  one  of  the  al- 
dermen of  Philadelphia,  with  having  stolen  &c.  a  brass 
pounder,  three  drafts  of  machinery,  for  a  powder  manufac- 
tory of  the  value  of  Ten  Thousand  Dollars,  of  the  property 
of  Dupont,  &c.  of  which  he  was  not  guilty,  of  which  they 
well  knew,  and  that  in  pursuance  of  the  said  conspiracy  they 
caused  him  to  be  arrested  on  the  said  false  charge  by  a  war^ 
rant  of  the  said  Michael  Keppele,  and  caused  him  to  be  im- 
prisoned in  the  gaol  in  Philadelphia  at  hard  labour. 
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18ii»  That  the  defenilants  maliciously  &c.  conspired  and  con- 

^,  fedcrateil,  to  eause  the  plaintiff  to  be  aiTested,  &e«  and  put 

ag'ttintt  ixk  irons  &c.  and  conveyed  fitim  Philadelphia  to  Nov  Castle^ 
DvroNT.  dnj  Jq  pursuance  thereof  charged  him  on  oath  before  Michael 
Keppele,  Esquire^  with  having  stolen  a  brass  pounder,  and 
three  drafts  of  machinery  for  a  p^ivder  mill  of  the  value  of 
Ten  Thousand  Dollars  of  the  goodsy  &c.  of  Dupont^  &e.  and 
procured  the  said.Miehael  Keppelr  to  issue  a  'warranty  by  vir- 
tue of  which  he  was  arrested  at  his  dwellingy  and  forcibly 
taken  before  the  said  Michael  Keppele»  who  forcibly  took 
his  pocket-bpoky  and  opened  and  examined  it  without  his 
consent,  and  took  sundi'y  papers  therefrom  and  required  of 
him  to  give  bail  in  the  sum  of  ten  thousand  Dollars,  to  ap- 
pear at  the  next'  Mayor's  Court,  or  be  committed  &c*  which 
he  was  not  then,  or  afterwards  able  to  pt*ocui*e,  which  they 
well  knew»  and  that  the  plaintiff  being  unalile,  jicc.  was  at 
their  instigation  committed  4o  prison,  and  there  kept  until 
the  6th  of  January  following,  when  in  pursuance  of  the 
aforesaid  conspiracy  tliey  caused  him  to  he  put  in  irons  and 
conveyed  to  New  Castle  to  be  delivered  to  the  gaoler  at 
New  Castle,  and  there  kept  until  tlie  4t]i  of  Februaiy  fol- 
lowing. 

'That  the  defendants  at  New  Castle  on  the  2Sd  of  May 
1800,  of  their  further  malice*  &c.  conspired,  &c.  to  cause 
him  to  be  indicted  at  New  Castle  afoi*esaid,  and  iff  pursuance 
thereof  without  cause,  &c*  preferred  a  bill  to  the  grand 
jury  against  him,  charging  him  with  receiving  five  pieces 
SieVe  of  the  value  of  Five  dollars  each,  and  one  piece  of  the 
value  of  One  dollar>  knowing  them  to  have  been  stolen,  and 
procured  the  same  to  be  found  a  true  bill,  and  maliciously 
^  prosecuted  the  same  until  the  said  Charles  Munns  was  of 

.  and  therefrom  acquitted  in  due  form  of  law. 

Third  Count.  That  the  defendants  maliciously,  &c.  and 
when  nothing  was  due  tcr  them,  caused  a  writ  lo  be  issued 
from  the  Common  Pleas  of  Philadelphia  County  against  the 
plaintiff*  and  demanded  bail  in  six  tliousand  Dollars,  which 
the  said  Charles  Munns  was  unable  to  procure  as  they  well 
knew  that  he  was  committed,  and  imprisoned  from  the  99th 
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of  December  1808>  until  the  6th  of  January  foHowingy  when 
the  suit  was  discontinued  and  ended. 

To  (he  damage  of  the  plaintiff  one  hundred  thousand  dol* 
lars.  \ 

The  defendants  pleaded  not  gniltj. 

It  appeared  that  Munns  had  formerly  been  employed  in 
the  manufacture  of  gun  powder;  that  he  afterwai*ds  kept  a 
school,  which  ho  gave  up  in  Noyember  1808,  and  that  been* 
tered  into  a  contract  with  the  firm  of  Brown^  Page  &  Co.  of 
Bichmond  (Yirginia)  to  superintend  a  gun  powder  manufae- 
tory,  they  were  at  that  time  about  to  establish  $  that  Munns 
was  sent  to  the  northward,  for  the  purpose  of  procuring 
worl^men  and  machinery;  that  he  left  Richmond  on  the 6th 
of  December,  and  arrived  at  Wilmington  (Delaware)  on  the 
9th  of  the  same  month ;  that  he  took  his  lodfjfings  at  the  t^ 
vern  o^  Peter  Hendrickson,  on  the  Kennet  road,  about  three 
and  a  half  miles  from  Wilmington,  and  about  four  miles  from 
an  extensive  manufactory  of  gun  powder,  belonging  to  the 
defendants.  Munns  remained  at  this  Inn  from  the  9th  until 
the  14th  of  the  month,  during  which  time  he  had  many  inter* 
views  witli  the  defendants  workmen.  He  treated  them ;  and 
on  behalf  of  his  employers  in  Yirginia,  engaged  one  Hanse 
Pebles>  who  was  then  employed  in  the  manufacture  of  salt- 
petre, and  also  Joseph  Bowman,  who  was  stated  by  the  de- 
fendant's witnesses,  to  have  been  employed  by  the  defendants^ 
but  who,  the  plaintiff's  witnesses  declared  to  have  been  a  jour- 
neyman millwright,  then  working  under  one  Mitchell,  a  mas- 
ter  millwright,  who  was  at  that  time  employed  in  building  a 
saw  mill  for  the  defendaiM;s.  It  further  appeared  thai  Munns 
by  promises  and  money,  induced  the  said  workmen^to  procure 
for  him  some  small  pieces  of  perforated  parchment,  similar  to 
the  sieve  used  in  the  manufactory  of  the  defendants,  to  granu- 
late the  gun  powder.  One  of  the  witnesses  saw  Hanse  Pe- 
bles  cut  some  pieces  of  this  parchment  out  of  a  sieve,  that 
was  worn  out  and  thrown  by ;  and  he  declared  that  he  belie- 
ved the  pieces,  traced  to  the  possessioB  of  the  plaintiff,  as 
hereafter  stated,  were  the  same: 

It  was  also  in  evidence,  that  similar  pieces  of  perforated 
parchment  were  thrown  away  as  useless,  and  were  seen  lying 
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botb  within  and  without  the  defendants  enelosnres.  Manns 
also  prevailed  on  Bowman  'to  bring  him  a  brass  stamper  or 
pounder,  from  which  to  take  a  model ;  that  he  (M nnns)  de- 
sired  Bowman  to  return  it  to  tjbe  manttfactory,  but  he  did  not 
return  it,  and  it  was  never  afterwards  found. 

The  defendants  came  to  the  inn  during  one  of  these  inter- 
views between  Munns  and  the  workmen  of  the  defendants : 
Dupont  sareastieally  asked  Munns  if  he  had  gotten  powder 
men  enough,  and  immediately  feD  to  beating  him  with  aehanr 
whip*  the  stock  of  which  he  held  in  his  hand.  Through  the 
interference  of  the  landlady,  Dupont  after  some  time  desdst* 
ed«  The  defendants  then  ordered  the  plaintiff  to  quit  the 
neighbourhood,  under  the  penalty  of  a  second  beating. 

Munns  ea'me  to  Philadelphia.  He  took  the  pieces  of 
perforated  parchment,  he  had  received  of  Hanse  Pebles,  io 
one  Goetz,  a  gun-smitht  to  procure  punches  to  be  made,  and 
Informed  Goetz  he  had  obtained  them  at  the  manufactory  of 
the  defendants: 

On  the  23d  of  December  1B08,  the  defendants  obtained 
from.  Mr.  Alderman  Reppele,  a  warrant  against  the  plaintiff, 
charging  the  plaintiff,  upon  the  oaths  of  the  defendants^  with 
having  committed  a  larceny,  in  stealing  a  brass  pounder,  and 
three  drafts  of  maehinery  &c.  of  their  property,  and  of  the 
value  often  thousand  dollars. 

The  officer  who  was  employed  to  arrest  the  plaintiff,  met 
him  in  the  street,  and  suspecting  him  to  be  the  persom  of 
whom  he  was  in  search,  enquired  his  name  ;  the  plaintiff  de- 
nied his  name,  and  affected  to  speak  a  foreign  dialect.  The 
officer  took  him  to  the  house  of  the  high  constable,  where 
the  charge  was  made  known  to  the  plaintiff;  upon.whieh  he 
said,  if  that  was  all,  he  would  go  with  them  whither  they 
would. 

The  plaintiff  was  taken  to  the  office  of  Mr.  Alderman  Kep>. 
pele.  The  defendants  attended  there  with  their  counsel.  Al- 
derman Keppele  demanded  the  plaintiff's  pocket-book  ;  in  It 
were  founds  among  other  things,  a  copy  of  a  letter  the  plain- 
tiff had  written  to  his  employers,  in  ffichmondf  wherein  he  iil» 


fbraed  them  of  Us  hairing  been  beaten ;  that  he  had  got  the      1811. 
draft  of  the  brass  pounder  &c.  — ~*  •**• 

There  ims  ako  found  in  the  poeket-book^  a  letter  from       aramrt 
Brown  Page  and  eompany  to  the  plaintiff.  (*)  .        Dij>pnt- 

His  trunk  was  sent  for  to  his  lodgings,  and  it  also  was 
searehed,  as  was  also  his  person* 

The  Alderman  demanded  security  in  fifteen  thousanddoU 
lars ;  for  want  of  whieh,  the  plaintiff  was  the  same  day  com- 
mitted to  the  prison  of  the  city  and  county  of  Philadelphia, 
where  he  was  put  among  the  vagrants,  persons  committed  for 
trial,  and  ^ueh  conyicts  as  were  sentenced  to  undergo  an  im- 
prisonment not  exceeding  six  months.  He  was  compelled  to 
work  at  picking  hair  and  ocum.  ' 

V  After  the  plaintiff  was  committed  to  prison  Mr.  Alder- 
man Keppele  took  the  person,  in  whose  house  the  plaintiff  had 
boarded,  to  the  post  office,  who  at  the  request  of  the  Alder* 
man  took  therefrom  a  letter  directed  to  the  plaintiff;  which 
letter  Mr.  Keppele  broke  open. 

On  the  26th  of  December,  the  plaintiff  sued  out  a  writ  of 
habeas  corpus  before  the  president  of  the  Court  of  Common 
Pleas  of  the  1st  judicial  district  of  Pennsylvania,  who  on  the 
27th,  after  a  hearing,  reduced  the  bail  to  one  thousand  dolr 
lars. 

On  the  29th  of  the  same  month,  the  defendants  commen- ' 
ced  a  civil  action  against  the  plaintiff,  in  which  th^  deman- 
ded bail  in  six  thousand  dollars. 

On  a  citation  before  the  same  judge  the  day 

of  the  bail  was  reduced  to  six  hundred 

dollars. 

In  the  affidavit,  which  the  defendants  made,  to  hold  the 
plaintiff  to  bail,  it  was  stated  that  the  plaintiff  had  enticed 
away  seven  of  the  defendants*  workmen.  The  letters  taken 
from  the  plaintiff  and  from  the  post  office,  were  produced  be^ 
fore  the  judge,  by  the  counsel  of  the  defendants. 

On  the  2dth  of  December,  one  of  the  defendants  went 
before  M)r.  Justice  Boche>  of  Delaware  county,  and  made 

(^)  The  reporter  repots  tbnt  he  his  not  eopiei  of  theae  letters* 
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1811.      oath  that  the  plaintiff  had  stolen  a  brass  stamper^  and  0ther 
^  articles  of  their  property  o&the  value  of  forty  dollars. 

a^i^t  ^^  ^b>8  affidavit,  the  Governor  of  Delaware,  on  the  ^9th 

DvpoNT.     of  Deeember,  demanded  the  plaintiff  of  the  Exeeutive  of  Fena-- 
sylvania,  as  a  felon  abseonding  from  Justiee. 

Or  the  0th  of  January  1809,   the  defendants  diseond- 
fined  the  eivil  action  brought  by  them  against  thp  plaintiff. 
_  On  the  same  day  the  plaintiff  was  put  in  irons,  and  conveyed 
in  the  stage  to  the  state  of  Delaware. 

While  in  the  stage,  he  told  the  officer,  that  Bowman  had 
it<»Ien  the  brass  pounder,  and  that  he  had  brought  it  to  the 
plaintiff,  and  he  bad  got  the  dimensiotts^  and  he  did  not  know 
what  Bowman  had  done  with  it. 

When  they  arrived  at  Wilmington^  Dupont  ordered  the 
irons  to  be  taken  off  the  plaintiff,  and  sent  the  plaintiff  and 
the  offleor  in  his  private  carriage  to  Kew  Castle,  where  the 
plaintiff  was  lodged  in  prison. 

A  few  days  after  the  plaintiff  was  con^mitted,  one  of  the 
defendants  declared,  that  they  bad  nothing  criminal  to  eharge 
against  the  plaintiff,  but  that  titey  had  put  him  in  jadl  as  a 
witness  against  the  damned  rascals  in  Virginia. 

The  defendants  onlered  the  sheriff  to  provide  the  plain- 
tiff with  what  was  comfortable,  which  was  done  for  some 
time,  after  which  the  order  was  countermanded.  After  that 
time  he  lived  sometimes  on  the  prison  fare,  and  sometimes  on 
provisions  obtained  at  bis  own  expense  from  a  tavern. 

On  the  31  st  of  December,  the  defendants  sued  out  a  writ 
of  arrest  against  the  plaintiff,  ia  which  they  demanded  bail  in 
two  thousand  dollars. 

On  the  dlst  of  January  1809,  the  plaintiff  obtained  from 
ehief  justiee  Johns  of  Delaware,  a  habeas  corpus,  and  on  the 

Mh  of  February  was,  by  the  chief  justiee,  discharged  on  the 
ground'that  the  warrant,  from  tlie  Governor  of  Pennsylvaaiay 
was  insufficient  to  hold  him  5  that  he  ought  to  have  been  com- 
mitted anew. 

A  citation,  to  shew  cause  why  the  plaintiff  was  held  to 
bail  in  the  civil  action,  was  heard  at  the  same  time. 
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The  defendiints  made  oath  that  the  plain t iff  haa  enticed      1811. 
avray  one  of  their  workmen  ;    whereupon  the  Chief  Justice 


"  "  /      * 
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held  him  to  bail  in  the  sum  demanded.  u^ainat^ 

On  the  2d  of  February,  the  defendant  Bauduy  went  be-  i^^pont. 
fore  Mr.  justice  Roche,  and  made  oath,  that  on  or  about  the 
ISth  of  December,  a  eertain  brass  stamper,  used  in  the  man- 
ufactory of  gun  poiivder,  and  other  articles,  all  the  property 
of  E.  J,  Dupont  and  company,  were  feloniously  taken  and 
carried  away  from  their  powder  manufactory  by  aamt  ferson 
orfersons  unknaum,  and  that  he  had  good  grounds  to  suspect 
and  believe,  and  did  suspect  and  belicTC,  that  the  same  were 
talLcn  and  carried  away  by  the  plaintiff,  or  by  his  advice  or 
procurement.  Upon  which  the  said  justice  issued  his  warrant, 
had  the  plaintiff  brought  before  him,  and  committed  him  to 
answer  this  charge. 

On  the  11th  of  March,  the  plaintiff  vms  again  brought 
before  the  Chief  Justice  of  Delaware,  who  again  discharged 
him  from  the  criminal  warrant,  but  he  was  remanded  oa  the 
civil  suit. 

At  one  of  these  hearings  the  counsel  of  the  defendants 
produced  some  of  the  letters  taken  from  the  plaintiff^  and  one 
taken  out  of  the  post  office,  by  the  order  of  Mr.  Alderman 
Keppele. 

At  the  court  of  Quarter  Sessions  of  New  Castle  county, 
held  day  of  May,  a  bill  of  indictment  was  prefer- 

ed  to  the  grand  jury,  against  the  plaintiff,  for  receivinjg  five 
pieces  of  parchment  sieves,*  of  the  value  of  five  dollars  each^ 
and  one  piece  of  parchment,  of  the  value  of  one  dollar; 
which  was  found,  by  the  jury,  a  true  bill.  A  bill  was  also 
sent  against  Hanse  Pebles  for  stealing  these  articles,  but  it 
was  returned  ignoramus^ 

The  officer,  who  had  conducted  tlie  plaintiff  from  Phila- 
delphia to  New  Castle,  was  paid  by  the  defendants.  He  was 
also  paid  by  them  to  go  to  New  Castle,  for  the  purpose  of 
appearing  as  a  witness  to  this  bill. 

On  the  12th  day  of  <^ctober  following,  Munns  with  two 
sureties,  were  recognized  for  his  appeai'ance  at  the  tlicn 
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£811.       next  coart  of  Quarter  Sessions  for  New  Cftstle  counly,  to 

,   '     answer  the  charge. 
o/fl£«*  On  the  Uth  day  of  Deeember  1809,  he  was  tried  and 

DpPONT.       ACqiTITTEJl. 

This  eaase  was  conducted,  on  the  part  of  the  plaintiff 
by  Browne  and  Bawle,  and  on  behalf  of  the  defendant  by 
C.  J.  IngersoU  and  Binney. 

The  CouET, 

'  Washington,   Judge,   gave    the    following    elaborate 

charge  to  the  jury. 

It  appears  that  the  plaintiff,  Charles  Munns,  having  been 
previously  acquainted  with  the  art  of  manufacturing  gun 
powder  and  having  on  a  former  occasion  been  employed  in 
that  line,  by  another  person,  did  in  the  year  1808,  center 
into  a  contract  with  Brown,  Page  and  Co.  to  superintend  the 
manufacture  of  that  article,  which  they  intended  to  carry  on 
at  Richmond  in  Virginia :  That  some  time  afterwards,  either 
fbr  the  purpose  of  gaining  information  or  procuring  work- 
men, or  certain  materials  that  might  %e  necessary  in  tlie 
manufacture,  he  was  dispatched  to  the  Northward ;  where 
his  destiimtion  was  ultimately  to  be,  or  whether  it  was  to  any 
particular  place,  does  not  certainly  appear  ^  but  a  conclusion 
on  that  head  may  be,  in  some  degree,  drawn  from  the  cir- 
cumstances which  followed.    It  appears,  that  he  came  in  the 
stage  to  Wilmington  (Delaware),  and  was  shortly  after  dis- 
covered at  a  tavern  ticpt  by  Peter  Hendriekson,  about  an  half 
a  niile  from  the  gunpowder  mills  of  Dupont  and  Bauduj,  on 
the  Brandywine  Creek,  and  four  or  five  miles  from  Wil- 
mington.   I  think  it  was  stated  tha^  he  remained  there  from 
the  9th  till  the  14th  of  December.    The  defendants,  after 
some  time,  heard  he  was  there,  and  went  over  to  see  him ; 
and,  from  the  manner  in  which  they  accosted  him,  it  sa^ms 
that  they  had  been  informed  of  what  he  was  about.    Very 
soon  after  his  having  fixed  himself  at  the  Buck  tavern,  C» 
Mnnns  had  contrived  to  open  a  correspondence  with  the  de- 
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fendant*s  workmen,  and  they  visited  him  Dften  ;  the  avowed       *8***_ 

obiect  of  the  phuntiit' was  to  tempt  them  to  desert  the  service 

of  the  defendants,  for  that  of  his  employers,  and  to  obtain      o^unat 

from  them  such  of  the  patterns  of  Dupont  and  Bauduy's  ma-    1>o»omt. 

ehinery  as  he  deemed  mif;ht1)e  useful  at  the  Richmond  esta- 

blisment.    It  appcarss  that  some  of  those   workmen  were 

lenipted  by  the  oiler  of  money,  to  leave  the  defendants  ser- 

vice,  and  to  procure  patterns,  and  particularly  that  of  the 

brass  pounder ;   nay,  that  he  engaged  Bowman  to  bring  him 

the  brass  pounder,  tliat  he  might  take  a  pattern  of  it* 

The  defendants  hearing  of  these  circumstances,  and  ob- 
serving the  fi*equent  intoxication  of  their  workmen,  went  to 
Hendrickson's  to  see  Munns ;  and  ^qU  must  remember,  they  . 
sarcastically  asked  him,  if  he  had  got  gun  powder  men  esDO]^, 
before  they  proceeded  to  assault  and  beat  bin.  The  assaolt 
and  battery  was  an  offence  on  their  part,  but,  &r  this,  they 
have  been  punished  by  the  laws,  of  the  govemmei|t  of  Dela- 
ware, which  were  offended ;  and  you  are  therefore  to  diseharge 
that  circumstance  from  your  consideration  :  It  is  not  a  sub- 
ject for  which  damages  are,  or  now  ean  be  claimed*  He 
was  not  only  beaten  by  the  defendants,  but  was  ordered,  un- 
der threats,  to  quit  that  part  of  the  country.  It  appears  that 
he  did  so,  and  came  to  Philadelphia ;  to  whkh  plaee  he  was 
soon  after  followed  by  the  defendant :  whether  they  had,  or 
had  not  an  intention  to  chastise  him  further,  does  not  ap- 
pear. The  plaintiff,  however,  knew  they  were  in  Phihidd- 
phia,  and  suspected,  as  he  himself  declares,  that  they  were 
pursuing  him  and  **  following  his  footsteps." . 

On  the  22d  of  December  1808,  the  defendants  applied  to 
Mr  alderman  Kcj^ele,  for  a  warrant  to  apprehend  liim  |  on 
their  oaths  they  declared,  that  Munns  had  been  guilty  of 
stealing  from  them  the  brass  pounder  and  three  drafts  of 
machinery,  of  the  value  of  ten  thousand  dollars.  On  the 
2Sd,  the  officer  who  was  employed  to  execute  the  warrant, 
met  Charles  Munns  in  one  of  the  streets  of  this  eity.  On 
seeing  him,  he  suspected  him  to  be  the  person  he  was  in 
search  of.  The  officer  enquired  whether  his  name  was 
Munns,  the  plaintiff  denied  that  to  be  his  nfune,  and  assnm- 
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1811.       ed  a  fictitious  one  ;  ha  feined  to  speak  in  the  French  dialect ; 
■  the  officer  however  insisted  on  his  accompanying  him  to  the 

a^mriMt  house  of  Hartt  the  high  eonstable,  where  it  soon  appeared 
DupaNT.  that  JIunna  was  his  true  name.  Thence  he  was  taken  to 
the  magistrate's  office  ;  but^  whether  a  full  examination  was 
there  made  into  the  charge  which  had  been  made  against 
him,  I  do  not  undertake  to  say ;  and  whether  the  magistrate, 
in  any  of  tlie  circumstances  which  took  place  in  his  oiBee^ 
went  further,  than  was  his  duty,  it  does  not  become  this 
court  to  say,  nor  will  the  court  say ;  but  it  appears,  from  the 
testimony  and  tlie  admission  of  aldorman  Keppele,  that,  on 
searching  the  person  of  the  plaintiff,  eertain  papers  were 
found,  which  displayed  the  nature  of  the  transactions  in  the 
neighbourhood  of  Wilmington.  As  to  the  propriety  of  that 
search,  tlie  court  gives  no  opinion ;  this  is  not  a  trial,  in 
which  that  circumstance  is  involved.  But  certainly,  the  at- 
tempt to  conceal  his  name,  the  other  circumstances  men- 
tioned by  the  offieer  on  his  oath,  and  the  letters  obtained  by 
th^  soarch*  were  suffieieat  grounds  for  tlie  alderman  to  com- 
mit him  for  the  larceny,  which,  the  defendants  had  sworn  watf 
oommit^f  or  to  require  bail ;  whether  in  the  sum  of 
g  tBQQOf  or  any  other  sam  was  a  matter  whereon  he  might 
exercise  a  sound  discretira ;  but  it  does  not  appear  that  the 
de&mlants  suggested  the  sum. 

Two  days  after,  namely,  on  the  25th  of  December,  an 
application  was  made#  by  the  defendants,  to  the  Governor  of 
lielaware,  for  a  demand  upon  the  Governor  of  Pennsytvaaia, 
fur  the  surrender  of  Manns  to  the  jurisdiction  of  the  State* 
where  the  ofience  had  beca  committed ;  and,  on  the  6th  of 
January  1809,  he  was  removed,  under  Qovemor  Snyder's 
orders,  to  Wilmington. 

But  previously  to  this,  Mnnns  had  applied  to  the  pre- 
siding  judge  of  the  court  of  Common  Heas  in  this  City,  for 
a  habeas  corpus,  for  the  purpose  of  being  discharged  from 
^  the  arrest ,  or  tltat  the  bail  demanded  by  the  aMerman 
might  be  reduced.  U|)on  an  examination  into  the  ease, 
that  judge,  reduced  the  bail  to  one  thousand  dollars.  Soon 
'     after  thi»,  the  defendants  commenced  against  Mr.  Mnnns,  n 
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civil  action ;  DOt  hoivever,  fbr  the  property  mentioned  in  the 
criminal  ehai^e,  yiz.  the  brass  pounder  and  three  drafts  of  * 
machinery,  but  for  having  attempted  to  seduce  some  of 
their  ivorkmen  ;  and  fbr  this^  the  bail  was  fixed  at  $ix  thou^ 
stind  dollar$ .  This  bail»  on  another  hearing  liefore  the  same 
judge,  was  also  reduced,  namely  to  9ix  hundred  dollars. 

Munns,  after  being  'confined  in  the  prison  of  Philadel- 
phia until  the  6th  of  January,  was  committed  to  the  charge  of 
a  civil  oflker,  for  the  purpose  of  being  conveyed  to  Dela- 
wrare*  He  was  handcuffed  by  the  direction  of  that  oiRcci% 
but  the  handeaffs  were  knocked  off  at  Wilmington,  at  the  re- 
quest of  one  of  the  defendants ;  he  was  afterwards  sent  to 
New  Castle,  and  there  confined  in  the  jail ;  he  applied  to 
Chief  Justice  Johns,  for  a  habeas  corpus,  which  was  granted 
and  he  was  dischai^d ;  true,  it  was  not  on  a  hearing  of  the 
cYldence  of  the  erime,  but  because  he  ought  not  to  have  been 
committed,  on  a  warrant  or  order  from  the  Governor  of 
Pennsylvania.  The  warrant  of  comndtment  ou^it  to  have 
been  obtained  from  the  magistrate  of  Delaware.  This  opin- 
ion being  given  bj  the  Chief  Justice  Johns,  the  defendants  ap- 
peared willing  to  repair  the  error  they  had  committed,  and 
attempted  to  do  what  they  ought  at  first  to.  have  done.  They 
applied  to  a  civil  magistrate,  on  grounds  much  like  those,  on 
which  they  had  formerly  applied  to  Mr.  Keppde ;  in  the  first 
application  they  mentioned  their  loss  of  a  brass  pmmder,  and 
three  drafts  of  machinery,  in  the  latter  they  call  the  brass 
pounder,  a  brass  etamper,  but  charge  other  articles,  which 
were  worth  forty  dollars,  instead  of  ten  thousand  dollars. 
On  this  suit,  upoii  a  second  habeas  corpus,  the  Chief  Justice 
tells  them  they  had  again  blundered.  For,  by  the  laws  of 
Delaware,  no  person  could  be  recommitted,  except  by  the 
court,  for  the  same  ofibnce,  mi  which  he  had  been  once  dis- 
charged under  a  habeas  corpus.  Thus  the  matter  remaitied 
tiU  May,  when  the  grand  jury,  whether  or  not  by  the  pro- 
curement of  the  defendants,  had  a  bill  presented  to  them 
against  the  plaintiff.  This  bill,  it  is  true  was  not  for  steaU 
ing  the  brass  poundeTf  bat  for  recdvmgfive  pUees  of  parch* 
ment  sieeeSf  valued  at  five  dollars  each,  and  one  other  pUec 
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ISll*       of  favclimeiii  of  llie  yaliie  of  one  dollar.    The  defendants 
and  other  witnesses  were  sent  to  the  grand  jury,  and  upon 

agiUmt      '^^^  testimony  giTen,  a  true  bill  was  found  against  the  plain- 
DrpoxT.    liff^  on  which  he  wad  tried  and  acquitted  in  thel>eeember  fol- 
lowing. 

Tliese  are^all  the  facts,  on  which  the  question  of  law  ari- , 
ses,  except  what  we  shall  now  class  under  a  few  heads.  The 
re3idue  of  the  testimony  is  as  to  the  excessive  bail,  required 
in  the  criminal  prosecution ;  the  immense  sum  of  damage^ 
laid  in  the  civil  action ;  tlie  repetition  of  the  civil  action  in 
Delaware,  after  it  had  been  withdrawn  in  this  state;  the  suf- 
ferings during  the  plaintiff's  imprisonment  in  Philadelphia ; 
the  ignominy  of  being  carried  to  Delaware  in  hand  cufisy  and 
his  subsequent  sufferings  in  the  jail  of  New  Castle.  With  res- 
pect to  these  we  will  make  two  observations :  If  on  the  point 
^  of  law,  the  plaintiff  should  be  thought  to  be  entitled  to  your 
verdict,  the  jury  must  estimate  tlie  damage  sustained  by  these 
circumstances.  With  respect  to  thoifOTtion  wherdn  tht 
dtfendanta  were  eoneemedf  it  may  be  relied  on  as  evideoeeof 
maliecw  In  these  two  points  of  view,  those  circumsitanees 
may.  be  considered  by  yon. 

But,  has  the  plaintiff  made  out  such  a^ase  as  to  entitle ' 
him  to  a  verdict  2  And  hsre  presents  themselves  the  two  points 
'  upon  which  this  cause  hangs ;  namely,  maxice,  akb  thb  , 
WAHT  ov  PBOBABi^E  CAUSE.    With  rcspcct  to  the  sufcgect  of 
malice,  I  say  nothing ;  It  does  not  belong  to  the  court,  but. 
to  the  jury  ;  and  they  are  to  judge  of  it  from  the  circumstan- 
ces of  the  case :  positive  proof  of  maliee  can  seldom  be  pro- 
duced $  generally,  speaking,  the  proof  is  coUeeted  from  the ' 
eirenmstaBces,  as  they  are  given  in  evidence ;  the  jury  are  i 
to  judge  of  the  probability  of  the  testimony  and  thence  say,  \ 
whether  or  oot  there  has  been  maliee  |  and  there  I  leave  that 
point. 

If  I  could^  without  a  dereliction  of  puhHc  duty,  leave  the 
question  of  probable  eause  to  the  jury,  I  certainly  would ;  but 
this  is  a  mixed  question  of  law  and  fact  |  of  the  facts  disclos- 
ed by  the  testimony,  it  is  your  duty  to  judge,  as  weU  as  of  the 
credit  due  to  the  vritnesses.  The  law  arising  thereupon,  must  be 
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slated  by  the  Court,  and  we  are  bound  to  state  it,  as  you  are       1811. 
bound  to  conform  to  it. 

Actions  of  this  kind,  for  a  Bialieioas  prosecution,  are  o^ 
a  very  delicate  nature.     On  the  (Hie  hand,  if  they  are  too| 
much  encouraged,  there  is  great  danger,  not  only  tliat  indivi-1 
duals,  engaged  in  the  prosecution  of  criminal  charges,  may/ 
suffer  injury ;  but  that  the  public  may  suffer  much  morej 
The  government  acts  by  the  agency  of  private  individuals  j 
the  public  prosecutor,  the  attorney  general,  a  sworn  officer^ 
who  conducts  the  legal  proceedings  after  the  charge  is  brought 
before  the  court,  cannot  mgiinate  the  prosecution  i  it  is  no4 
his  duty,,  nor  could  he  in  one  ease  of  a  thousand^  come  for-i 
ward  in  the  first  instance.    In  prosecutions,  instituted  for  oh 
fences  against  individuals,  somebody  must  prosecute  i  but,  ii! 
actions  for  malicious  prosecutions  be  too  much  encouraged,] 
who  will  give  information  without  insurance  against  damage  ?  \ 
The  consequence  would  be,  that  few  offences  would  be  prose- ; 
euted  or  punished;    On  the  other  hand,  if  a  proper  degree  of ; 
encouragement  is  not  given  to  suits  of  this  nature }  if,  on  a  | 
slight  or  unfounded  suspicion,  a  person  is  to  be  prosecuted  \ 
criminally,  his  fame,  his  liberty  and  property  may  be  sacri-  i 
ficed,  and  the  injured  party  can  obtain  no  redress ;  therefore  { 
a  proper  degree  of  attention  ought  to  be  paid  by  a  jnry,  to 
the  respective  rights  of  both  parties.    The  plaintiff,  in  such 
cases,  must  prove  that  his  prosecutor  was  inftumeed  bjf  ma- 
Kcious  motivea,  and  the  JU17  most  be  satisfied  of  such  being 
the  truths  and  that  the  prosecution  was  without  frohabU  cause^ . 
before  they  gave  a  verdict  for  the  plaintiff.    If  malice  is  pro- 
Ted,  it  is  Qot  enough ;  it  must  be  shown  that  there  was  want 
of  fTokfAU  cause  to  suspcet  the  person  charged.    If  probable 
cause  is  shotcn,  notwithstanding  the  jury  m^j  presume  malice, 
yet  that  will  not  be  sufficient,  to  justify  a  verdict  for  da- 
mages. 

I  now  come  to  the  important  point  in  this  case.  ^ 
What  is  the  meaning  of  probable  cause  ?     I  understand'^ 
it  to  be  the  <<  eori$tence  ofeireumstanees  and  facts,  sufficiently 
strong  to  excite^  in  a  reasonable  imnd,  ^u^'ciim,  that  the  per- 
son, charged  with  having  been  guittyf  was  guUty  ;**  it  is  a  ease 
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1811.      i^t  apparent  guilty  as  contradistiDguifthed  from  real  guilt.    If 
**  there  vas  real  guilt,  the  law  presumes  eonyictioD.    It  is  not 


a^ahut  ,«8^ntial  that  there  should  be  positive  oYidenee  at  the  time 
DvpoNT.  the  action  is  conimenced ;  but  the  guilt  should  be  so  i^parent 
at  that  time  as  would  be  sufBcient  ground  to  induee  a  ration- 
al and  prudent  man,  who  dulj  regards  the  rights  of  others  as 
well  as  his  own,  to  institute  a  proseeution ;  not  that  he  knows 
the  facts,  necessary  to  ensure  a  conviction,  bntthat  there  are 
known  to  him  sufficient  grounds  to  suspect  that  the  person  he 
charges  was  guilty  of  the  offence*  In  short,  whilst  the  inno» 
cent  man  is  indicted  from  motives  of  malice  or  resentment, 
he  must  submit  to  the  ftuits  of  his  folly,  if  ho  has  juftly  ex- 
cited a  suspicion  of  his  being  guilty  of  theoffeneo* 

Now,  if  the  jury  comprehend  what  is  meant  by  ^^jnrota- 
ble  cause,"  all  I  have  to  do,  is  to  apply  the  evidence  to  the 
principles  of  the  law  I  have  laid  down.  I  will  make  a  diort 
summary  of  the  stated  points : 

First.  Brown,  Page  &  Co.  are  suspected  of  having  eBga^ 
ged  the  plaintiff  to  go  to  the  Northward  ;  what  are  die  cir- 
cumstances on  which  this  suspicion  rested  ?  The  plaintifl^  a 
perfect  stranger,  whose  character  was  totally  unknown,  but 
as  the  head  of  a  rival  manufactory,  comes  to  a  country  tavern 
in  the  neighbourhood  of  the  defendants'  works,  obtains  a  eor* 
respondence  with  their  workmen,  who  meet  him  frequently 
there,  and  whom  he  treats  liberally  with  what  the  tavern  af- 
forded :  he,  solicits  them  to  leave  the  service  of  the  defendaotSt 
he  i^ers  them  higher  wages,  and  gives  money  to  them,  for  the 
purpose  of  procuring  the  patterns  of  certain  parts  of  the  defen- 
dant's machinery.  Ho  offers  one  of  them  (Bowman)  moneyt 
to  bring  him  the  brass  pounder,  in  order  to  take  a  pattjcm  of 
it ;  or,  that  Bowman  should  take  a  pattern  himself,  and  bring 
that  to  him.  Soon  after  this,  the  plaintiffleaves  the  tavern  ; 
Hanse  Pebles  goes  off,  conformably  to  the  engagement  made 
with  the  plaintiff,  whether  publicly  or  privately  does  not  i^- 
pear  i  but  Bowman,  who  was  to  obtain  thebras^  pounder,  goes 
off  privately,  for  ho  was  afraid  to  see  the  defendants.  Hie 
defendants  miss  the  brass  ponnder,  they  enquire  for  it;  it  is 
jnissing,  they  are  informed  j  and  it  is  not  fbund  to  this  day. 
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The  plaintiflT  eomes  to  Philadelphia ;  a  warrant  is  taken       iSil* 
t>ut  against  him,  by  the  defendants,  for  stealing  the  brass 
pounder ;  on  being  accosted  in  tbe  street,  by  the  oflBleerf  char-      aifamvt 
ged  with  executing  the  warrant,  he  denies  his  name,  affects     ^^^^^^^ 
to  speak  in  a  foreign  disdeet,  and  asks  a  question  of  the  offi- 
eer,  wUeh,  whether  it  was  foolish  or  imprudent,  was  hypo- 
thetieal  ;  he  asks,  if  I  am  in  a  room  with  a  man  who  commit- 
ted larceny,  am  I  guilty  of  it  7    All  these  facts  put  together^ 
were  they,  coming  to  the  knowledge  of  any  man,  sufficient  to 
exeite  a  suspicion  of  Munns^  being  guilty  of  stealing  ?   I 
have  BO  doubt  they  were  sufficient  ground  to  suspect  him ;  and 
that  there  was  probable  cause,  if  ever  probable  cause  existed. 

Consider  it  inanother  point  of  view  ;  a  man,  though  per- 
fectly innocent,  may  become  unfortunately  an  object  of  sus- 
picion, and  the  man  who  prosecutes  him^  must  be  cautious 
how  he  acts*  But»  shaU  a  man,  who  does  wrong,  and  ac- 
knowledges tha^  he  has  done  wrong,  and  was  known  to  have 
gone  into  the  neighbourhood  of  a  rival  manufactory,  colleague 
with  the  workmen  to  leave  their  service^  and  pay  them  ftfr 
proeuring  the  implements  and  machines  of  their  employer ; 
I  ask,  does  it  become  that  man  to  say  that  he  has  been  injur*  '* 

ed  by  unjust  or  unfounded  suspicions  ?  Can  that  man  com- 
plain that  such  suspicions  were  entertained  ?  most  unques- 
tionably not.  The  eircumstanees  of  this  ease,  distinguish  it 
from  every  other,  that  ever  eame  before  a  court  and  jury.--« 
Many  men  have  been  oligects  of  suspicion,  by  beiog  easually 
present  when  an  offence  has  been  committed  ;  but,  here  is  a 
man,  who  eomes  voluntariiy  into  the  neighbourhood,  and  ad- 
mits that  it  was  on  an  ungenerous  errand,  and  complains  of  un- 
founded suspieioB.  Was  the  suspicion  unfounded?  What 
turns  oat  now  to  have  been  the  fact  ?  Abandoning  the  ground 
of  the  suspicion  entertained  by  the  defendtots,  and  what  their 
knowledge  was  at  the  time^  as  to  the  loss  of  the  brass  poun- 
der, it  now  appears  that  the  plaintiff  aeknowledged  that  Bow- 
man had  stolen  it,  brought  it  to  him,  and  that  he  had  taken  a 
pattern  or  draft  of  it.  But,  did  Bowman  return  it  ?  Vt ;  whe- 
ther he  has  retained  it,  left  it  in  the  neighbourhood^^  or  thrown 
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1811  •      it  in  tbe  creek,  does  not  appear ;  however  that  may  be^  it  was 

'"     equaUy  purloined  from  the  defendants  and  lost  to  them. 
a^(mn$i  But^  it  18  said,  this  evidence  could  furnish  the  defendants 

Bupoz^T.     ^i^]|  QQ  motives  for  their  conduct^  because  it  was  unknown  to 
them  at  the  time  they  commenced  the  prosecution  in  this  ci« 
'    ty.    Be  that  as  it  may^  it  is  now  confirmatory  of  the  suspioion 
>  jthey  then  entertained.    It  was  said,  that  it  was  incumbent  on 

.  .  the  defendants  to  have  proved  that  vi  larceny  was  eommitted. 
I  do  not  wish  unnecessarily  to  decide  pointy  of  lawj  yety  if  it 
was  proper  for  me  now  to  decidcy  I  should  hesitate  a  considenu 
ble  time,  before  1  yielded  to  the  opinion,  that  the  case  of  lar- 
ceny should  be  made  out,  before  the  defendants  could  justify 
themselves  in  this  action.  Observe  the  consequence :  A  n^an 
takes  a  pieee  of  personal  property,  and  carries  it  away  for 
some  purpose  unknown }  but  the  thing  is  gone,  and  I  am  able 
to  prove  that  this  man  took  it  away,  or  had  it  in  his  posses- 
sion ;  but,  on  ihe  trial,  he  brings  two  witnesses  to  prove,  that 
he  took  it  away  for  a  sftdal  furpose,  by  which  I  sustained  no 
injury  or  inconvenience ;  or  proves  a  circumstance  whioh  jus- 
tifies him,  but  which  I  never  heard  of,  nor  ever  could ;  I 
^*  think  it  would  be  going  a  great  way,  to  say^  he  should  be  en* 
titled  to  recover  damages,  though  1  could  not  prove  a  laroe* 
ny  had  been  committed.  Witli  respeet  to  that  point  howevert 
let  it  be  understood,  the  court  give  no  decided  opinion  ;  though 
'  I  think  it  by  no  means  so  clear  as  the  plaintiirs  counsel  seem 
to  consider  it,  that  this  is  not  a  case  of  larceny  ^  the  defini- 
tion of  which  crime,  is,  (by  C.  J.  Eyre)  The  secretin  taki$ig 
from  another  person  personal  property  for  the  purpose  of 
spoiling  htm  qfttf  causa  lueru 

What  are  the  circumstances  in  this  case  ?  The  brass 
poonder  was  secretly  taken  from  the  premises  of  the  defen- 
dants and  carried  by  Bowman  to  the  j^aintiff;  whether  after 
all.  Bowman  has  taken  it  away  with  him,  or  thrown  it  into 
the  creek,  is  immaterial ;  be  spoiled  the  defendants  of  it. 
UFas  it  with  a  view  to  gain  ?  for  if  he  was  paid  fifteen  dollars 
for  it  by  the  plaintiff,  who  received  it,  the  hreeny  woul^  he 
eomplete  $  but  it  does  not  appear  clearly  whethw  the  fifitoeo 
dollars  were  paid  for  the  brass  stamped  or  to  defray  Bow- 
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au'9  expenses  to  Tii^iiia»  whither  it  appears^  he  has  gone.       18ii. 
Take  the  case  under  all  these  strong  cireumstanees,  must  it    "" 
not  be  concluded,  that  it  was  not  a  mtre  takings  but  a/doni-       q^m 
0U6  taking.     But»  at  all  eTents,  there  is  grovnd  to  9U9peel  a     Dopoht* 
felony,  and  that  famishes  probable  emuCf  which  is  a  justifica- 
tion.   No  verdict  therefore  can  be  given  for  the  plaintiff^ 
with  respect  to  the  brass  pounder^  as  there  was  probable  cause 
for  the  aecusation  of  stealing  it 

With  respect  to  the  three  drafts  of  machinery,  charged 
to  have  been  stolen,  there  has  not  been  a  tittle  of  evidence 
given :  it  has  not  been  made  to  appear  that  the  defendants 
ever  possessed  such  property ;  therefore,  it  is  not  proper  to 
suppose,  that  Munns  or  any  other  person  robbed  them  of 
such  articles.  If  this  were  the  only  charge  against  the  plain- 
tiff, the  court  would  feel  no  hesitation  in  saying,  there  was 
no  probable  cause  for  suspicion;  and  the  plaintiff  would  be  . 
entitled  to  a  verdict*  If  the  Jury  think  there  was  want  otjf^o*  ^ 
bable  eause,  and  that  the  defendants  were  actuated  by  malice^ 
or  that  malice  was  inferrable  from  the  want  of  it,  or  from 
the  ii^uries  which  the  plaintiff  has  suffered  by  the  acts  of  this 
defendants,  then  the  verdict  must  be  given  for  such  damage 
as  the  plaintiff  has  sustained,  on  account  of  this  particular 
charge  ;  but  when  these  drafts  of  machinery  were  combined 
in  the  same  warrant  with  the  brass  flounder,  can  the  plaintiff 
say,  he  sustained  damage  by  the  super-additifon  of  the  three 
drafts  of  machinery  ?  If  they  stood  alone  and  you  were  satis- 
fied as  to  the  malice,  and  that  he  had  sustained  injury,  he 
would  be  entitled  to  a  verdict  for  such  damage  as  he  had  sus- 
tained. But  if  you  are  of  opinion  that  there  was  no  malice 
in  the  insertion  of  those  three  articles  in  the  warrant,  and  that 
he  sustained  no  consequent  injury,  you  will  shape  your  ver- 
dict accordingly. 

The  next  subject  is  the  Delaware  prosecution  on  Mr» 
Boche's  warrant. 

With  respect  to  the  prosecution  in  Philadelphia,  if  there 
was  probable  cause,  ihen  the  suspicion  had  received  addition- 
al strength  from  the  confession  of  the  plaintiff,  before  the  pro- 
secution in  Delaware  and  which  were  then  known  to  the  de- 


60  APPENDIX. 

1811.      fendatits,  for  tbey  had  been  inforiBed  of  them  by  two  other 
"  ivitnesses,  Hudson  and  Duphinta. 

Af  V  V  N  8 

•tgfUfist  I  next  proceed  to  the  iodietment  for  the  fire  pie^^es  of 

Pup o NT.  parchment  sieree  &c.  Whether  or  not  the  defendants  were 
the  prosecutors^  I  cannot  decide,  I  leave  that  to  the  jury, 
though  I  consider  it  immaterial. 

In  ihe  iirst  place,  it  was  asked,  what  was  the  ground  ob 
which  the  defendants  suspected  the  plaintiff  of  feloniously  re- 
ceiving five  pieces  of  perforated  parchment,  worth  five  dollars^ 
and  the  one  piece  worth  one  dollar.  Wallace,  another  wit* 
Bess,  states  on  his  deposition,  that  he  saw  Hanse  Pebles  cut 
pieces  of  sifters  of  different  sizes.  Now,  was  this  with  the 
knowledge  and  consent  of  the  defendants  7  It  did  not  so  ap^ 
pear ;  the  witness  saw  these  pieces,  when  produced  in  court  * 
after  they  were  taken  from  the  possession  of  the  plaintiff; 
they  were  not  those  thrown  on  the  dunghill ;  they  were  the 
same  as  delivered  by  him  to  Goetz,  to  make  punches ;  for 
he  confessed  to  Goetz*  thai  he  got  them  from  the  parchment* 
'  *  sieves,  and  Hendrickson  says,  he  heard  the  plaintiff  apply  to 
Pebies  to  get  him  such  pieces,  and  offered  him  money  for  it. 
Goetz  also  proves,  that  the  plaintiff*s  object  was  to  make 
gain  by  these  pieces  of  perforated  parchment,  or  parchment 
sieves,  as  he  wanted  punches  made,  whereby  they  might  be 
successfully  imitated  for  the  Virginia  manufactory;  after 
this,  can  it  be  said,  that  any  man,  knowing  all  these  circum- 
stances, had  not  ground  to  suspect  that  the  plaintiff  had  re-^ 
ceived  these  pieces  of  parchment  sieves,  knj^wing  them  to 
,  have  been  stolen, 

I'his  case  does  not  require  an  examination  into  the  civil 
cause,  which  was  discontinued  on  the  payment  of  costs. 

Tlie  other  subject,  that  the  grand  jury  found  a  bill  against 
the  plaintiff,  though  they  returned  another  i^oramw,  against 
Hanse  Pebles,  wbo  cut  the  pieces  out  of  the  sieves,  lioes  not 
prove  the  want  of  probable  cause ;  on  the  contrary,  it  is  pri- 
ma fack  evidence  of  probable  cause,  and  requires  strong  evi- 
dence on  the  other  side,  to  shew  that  there  was  any  want  «f 
it,  and  much  more  that  there  was  maUce. 
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I  have  now  gone  tbrougti  this  ease,  the  whole  of  it  pre-      ISii. 
senting  these  two  points.    Firsts  tlte  plaintiff  must  affirma-  * 
tively  prdve  maliee  on  the  part  of  the  defendants  i  of  this  yon 
must  be  satisfied  before  jou   can  give  a  Terdiet   for   the 
plaintiff. 

Secondly,  The  want  of  probable  cause ;  if  there  be  no 
maUeCf  and  there  should  be  probable  oautse,  or  if  there  is  ma- 
lice,  but  at  the  same  time  there  is  probable  causCy  the  plain- 
tiff cannot  recover. 

If  malice  is  proved  and  a  want  of  probable  cause,  then  > 
you  must  give  a  verdict  for  the  plaintiff,  in  su%h  damages  | 
as  you  think  proper.  j 

The  Jury  retired,  and  the  next  morning  returned  to  • 
court  with  their  verdict^  but  the  plaintiff  suffered  a  nonsnit.    , 
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In  the  case  op  Fbaitcib  C.  BkSMXKtn^ 


FRANCIS  C.  Sarmiento  applied  to  the  District  Court 
for  the  city  and  county  of  Philadelphia,  for  the  beneik 
of  the  insolvent  laws ;  an  objection  was  made  to  his  dis^ 
charge  on  the  ground  of  this  Court  having  no  jurisdiction. 
The  case  was  argued,  but  the  petition  being  withdrawn  no 
judgment  was  pronounced  by  the  court.  The  following  is 
the  opinion  President  Hbmphiul  had  formed  at  that  time; 

In  the  case  of  Sarmiento  an  insolvent  debtor  who  has 
petitimed  this  court  for  the  benefit  of  the  several  laws  of 
this  commonwealth  enacted  for  the  relief  of  insolvent 
debtors. 

An  objection  has  been  made  to  his  discharge,  on  the  ground 
that  this  court  has  no  jurisdiction.  In  order  to  investigate 
this  question  with  perspicuity  and  cleaAiess^  it  will  be  ne- 
cessary to  bring  into  view  several  ef  the  acts  of  assembly  re^^ 
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If  li«      laitng  t9  iasoWmt  debtorsf  and  the  aet  giving  existence  to  thir 
etMurt.  9y  the  aet  of  the  14th  of  February  1729>  it  is  declared 


Fslsroxa  c.  ^^^  ^^  ^7  pers(»  or  persons  charged  in  execution  for  any 
Sa^kuvto*  suin  or  sums  of  mon^^  not  exceeding  in  the  whole^  the  sum 
/  of  one  hundred  pounds^  from  and  after  the  25th    day  of 

Marck  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  thirty^  shall  be  miadod  to  deliver  up  to  his  or  their 
epeditorsy  all  his  or  their  efieetS)  toward  the  satisfoetion  ei 
the  debtsy  >vherewith  lie^  she  or  they  stand  eharged*  it  shall 
and  may  be  lawful  for  sueh  persons  to  exhibit  a  petition  to 
any  of  the  courts  of  law  witlun  the  province^  from  which  the 
process  iaraedf  upon  which  he»  she  or  they  was  or  were  ta- 
ken or  charged  in  execttftion^  &e.  The  first  section  of  the  aet 
of  FebruaTj  the  7th  1765,  Milarges  the  amount  to  any  sum 
not  exceeding  1501  to  any  one  person.  This  sum  is  still  fur- 
ther enlarged  by  the  act  of  3d  of  April  1794,  the  first  section 
of  which  provides  that  from  and  after  the  passing  of  this  aet 
the  justices  of  the  Supreme  Contt  and  the  judges  of  the  sever- 
al courts  of  Common  Pleas  of  this  state,  respectively,  shall 
have  jurisdiction  and  power  to  discharge  from  imprisonment 
all  persons  who  now  are  or  hereafter  shall  be  imprisoned  for 
debts  or  domands,  although  sneh  debts  or  demands  exceed 
the  snm  of  1501  to  any  one  creditor  &c.  The  act  of  the  4th 
of  April  t798f  wliieh  ia  now  expired,  confined  as  above  the 
fjiiplication  to  the  judges  of  ibe  Supreme  courts  or  to  the 
JLudges  cf  the  court  of  Conoanon  Pleas. 

Theaet constituting  thia  eonrt,  eontaina  the fbUowiiig 
clause  to  wit :  *^  That  th^e  shall  he  a  court  of  Reeord  esta- 
<f  bliliiod  in  ai|d  for  the  city  and  county  of  Philadelfdiia  &Cb 
**  which  shall  consist  of  a  president  and  two  assistant  judges^ 
^  any  two  of  them,  in  case  of  the  absence  or  inability  of  the 
M  other  shall  have  power  to  try,  hear  and  determine  all  civil 
M  l^oaa  and  aetiona  I  real,  personal  and  mixed,  and  for  the 
<<  the  trial  of  all  sueh  pleas  and  actions,  shall  have  and  exer^' 
^<  oiso  the:  same  powers,  authorities  and  jurisdictions  as  are 
H  wfv^  vested  by  law  in  the  court  of  Common  Fleas,  provided. 
« tbatHie  said  oouri  shall  have  no  jurisdietion,  either  ori^m- 
'^  b)^  or  on  aspealy  exeqrJb  die  sum.  in  controvert  shall  ex* 
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«<  eeed  one  hundred  dollars.    In  the  8d  leettai^  it  to  j^vided      iSil* 
**  that  all  suits  and  causes  dependmg in  the  eourt  of  Conunwi  ^^^  ^ 
'*  Pleas  &e.  shall  be  transferred  to  the  said  Distriot  eotirtf  FBAtrcis  c. 
'« there  to  be  heard,  Med  and  dOemMUi.*'  Bauuibut^, 

This  is  a  eoart  of  limited  jurisdietion.  iPreTionsHy  to  iSkb 
establishment  of  this  eourt  the  Judicial  fomet  of  the  eommon** 
wealth  was  vested  in  the  several  oourts  then  existing;  a 
portion  of  that  power  only  has  been  transfiBrred  to  this  eoort 
and  it  is  confined  to  all  civil  pleas  and  actions  reol^  per$ondl 
and  mixed,  and  for  the  hearuig»  trying  and  determinating  of 
these,  the  court  has  express  jurisdiction.  If  any  power 
should  be  wanting  to  carry  into  effect  the  power  expresally 
given,  that  must  necessarily  be  Implied^  but  the  court  can  go 
no  further. 

The  words  of  the  act  of^the  22d  of  May  17S9»  gfviog 
power  to  the  court  of  Common  Pleas  are  move  comprehensive 
than  the  words  in  this  Act,  they  aie  as  follows  *'  shall  hoM 
'<  pleas  of  assizesy  scire  facias,  replevin,  and  hear  and  deter« 
mine  all,  and  all  manner  of  pleas^  actions,  suits  and  eauses 
civil,  personal,  real  and  mixed.''  Tet  by  virtue  of  this  law,  the 
eourt  of  Common  Pleas  nev^  were  considered  as  authorised 
to  discharge  insolvent  debtors;  it  was  necessary  to  past 
special  acts  for  that  purpose ;  neither  can  the  words  in  the 
constitution,  in  favour  of  Insolvent  Debtors  avail  the  peti- 
tioner, as  the  manner,  is  not  prescribed  by  law,  so  tut  as 
respects  this  eourt ;  and  supposing  for  a  moment  that  the 
^ords  of  the  Act  of  1729,  are  broad  enough  to  emtoaee  aqy 
court  thereafter  to  be  created,  still  we  meet  with  mi  obstaeto 
in  the  Act  of  1794,  in  wlmh  the  application  is  expressly  con* 
ftned  to  the  Justices  of  the  Supreme  Court,  and  the  Judges 
of  the  several  courts  of  Common  Pleas. 

It  has  been  urged  in  a  zealous  and  ingenious  manner, 
that  the  most  liberal  construction  ought  to  be  put  npMi  these 
acts  in  favour  of  personal  liberty ;  this  aignment  Is  always 
captivating  and  is  in  general,  correct ;  yet  it  is  more 
peculiarly  anilieable  in  cases  where  there  is  no*  doubt  as , 
to  the  jurisdiction  over  the  sul^fect  nnatter;  besides  fa 
the  present  instance,  the  power  to   Bberate   firom   im* 


». 
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18ti.      prisonment,  must  necessarily  be  aecompanied'^viUi  a  power 
^  to  remand  and  punish  for  fraud,  it's  exercise  will  also  not 

FftANcis  c.  only  affect  the  rights  of  property,  but  may  lay  the  founda- 
Sarmisnto.  ^^jn  of  prosecutions  for  perjuries. 

Upon  the  whole,  the  Court  are  of  opinion  that  they  ha^e 
no  power  to  discharge  an  InsoWent  Debtor* 


ScHocK  against  MChesiobt. 

DAUPHIN  County,  Nisi  Prius,  coram  Justices  Ybatbs 
and  Smith,  1805,  action  on  the  case;  narr,  slander; 
OTidenee  that  tiiey  were  spoken  to  a  Justice  of  the  Peaee  with 
a  view  to  a  prosecution.  Warrant  issued,  the  party  brouglit 
before  the  Justioe,  the  ground  of  suspicion  remoTcd,  and  dis^ 
charged  on  examination.  Ruled  by  the  court,  and  the  Jnrj 
directed,  that  an  action  of  slander  would  lie,  and  damages 
must  be  given,  motion  for  a  new  trial  on  this  misdirection  of 
the  court 

This  came  before  the  court  in  Bank  at  Snnbury  1808, 
Chief  Justice  Tilghman  expressed  himself  of  opinion  that  it 
was  a  misdirection;  Ybatks  and  Smith  were  of  opinion,  upiMi 
argument  that  they  had  misdirected  at  Nisi  Priua^  misled  1^ 
the  Mithorities  then  cited. 

In  support  of  the  verdict  it  had  been  argued  that  an  ac- 
tion of  slander  would  lie,  because  an  action  for  a  malicious 
prosecution  would  not,  and  that  an  action  for  a  malicious  pro- 
secution, would  not  lie  because  no  MU  had  been  sent  up  to  the 
Grand  Jury  ;  that  the  proseentUm  must  be  ended  &c. 

Justice  Brackeitbidge,  haid  drawn  up  the  following 
note,  and  expressed  himself  in  favour  of  a  new  triaL 

I  incline  to  think  that  in  this  case  there  must  be  a  new 
trial,  the  court  seeming  to  have  been  mistaken  in  the  point  of 
law^  and  which  went  to  the  defence  on  the  part  of  the  defea» 
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datit.    It  would*  seem   to   have  been   their  idea^  fliat  be-      ISit^i 
eaiise  the  proseeutioQ,  in  the  eourse  of  which  the  words  were  """"^ 

spoken*  which  make  the  ground  of  the  action,  was  termma*      agaiati 
ted  short  of  a  Mil  of  iniicimentf  the  prosecutor  was  not  with-  MH)HMNeT. 
in  that  protection  which  the  law  gives,  so  as  to  exclude  an 
action  for  the  words,  in  whicli^  nothing  short  of  proving  the 
truth  of  the  words,  will  justify. 

It  would  seem  to  have  been  their  idea,  that  an  aetion  for 
1^  malicious  prosecution  would  not  lie,  and  that  therefore  an 
action  of  slander  might  be  supported.  This  is  not  a  mere 
teehttical  question  as  to  form  of  action  ;  as  whether  debt  or 
ease ;  but  it  goes  to  the  merits  of  the  defence.  For  in  an  ac- 
tion for  a  malicious  prosecution,  reasonable  ground,  proba- 
ble cause  will  justify ;  and  there  is  the  same  reason  where 
the  prosecution  has  terminated  in  the  first  instance^  as  at  any 
other  stage. 

It  is  true,  the  prosecution  must  be  ended,  for  an  action 
would  not  lie,  pending  the  prosecution.  For  it  cannot  yet 
appear,  what  probability  the  accusation  may  have  had,  but  ijt 
depends  upon  the  stage  at  which  it  is  terminated,  whether  it 
be  ended  on  an  aequital  or  a  discharge.  If  on  complaint 
to  the  magistrate,  the  eompkint  is  dismissed,  the  ofBcer  of 
the  law,  not  thinking  there  is  reasonable  ground  to  issue 
process,  yet  the  proseeutor  is  protected  under  reasonable  ' 
gound  of  making  thcl  accusation,  and  of  whieh  a  jury  »liall 
judge  if  an  action  is  brought.    If  the  charge  is  so  far  sus-  / 

tained  by  tiie  Justice  as  Aat  a  warrant  is  issued^  and  the  de-  / 

fendant  is  brougl^  forward,  but  discharged  on  examination^ 
yet  the  accuser  is  protected  under  reasonable  ground   of 
making  the  charge ;  so  in  every  stage  of  the  proceeding. 
The  first  step  is  under  tlie  protection  of  the  law,  and  as  much 
within  the  reason  and  policy  of  the  protection  as  the  last.    It^ 
is  not  the  motive,  but  the  reasonableness  of  the  ground 
alleging  guilt  that  is  the  git  of  this  case :  so  that  wcaknesf 
misconception  will  not  protect,  nor  will  personal  ill  wiU^ii^ 
express  malice,  exclude  protection  if  there  is  reasonablo^use* 
It  is  the  reasonabfeness  of  the  ground  of  prosecutjiVf  ^bat 
the  court  and  jury  must  look  to.    This  mids:e8  ^^ne  differ- 
Voi*.  II.  No.  11.  9  ' 
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ISli.      ence  in  (he  nature  of  the  defence.    What  in  an  aetion  of 
"■"■"—""■"""^  slander  will  go  to  excuse  only,  will  justify  here.    Had  the 
asaiiat      defendant  pleaded  this  as  a  special  matter,  which  he  might 
M'OusszrxY.  iin^e  done*  yet  upon  this  opinion  of  the  court,  it  could  not 
have  justified  as  there  had  not  been  an  indictment,  and  on  de- 
murrer, the  plea  must  have  been  over  ruled,  and  so  he  eoaM 
not  have  had  the  benefit  of  it. 

But  I  take  it,  that  notwithstanding  it  might  have  been 
pleaded  specially,  yet  it  may  be  also  given  in  evidem^e  under 
the  plea  of  non  cuU  as  that  which  rebuts  the  imputation  of 
malice,  and  the  occasion  and  manner  of  speaking  the  words 
forms  a  justification  being  within  the  protection  of  the  law. 
The  defendant  in  this  case  by  the  misdirection  of  the  courts 
has  not  had  the  advantage  of  this  principle  of  law  laid  down 
to  the  Jury. 

The  prosecutor  of  a  public  wrong  is  considered  in  the 
light  of  an  informer,  as  giving  information  to  the  proper  of- 
ficer, of  an  ofience  committed.  The  policy  of  the  law  will 
protect  «ueh  information,  where  the  person  appears  to  have 
bad  reasonable  ground  to  entertain  suspicion.  He  is  under  the 
protection  of  the  law  from  the  fiil^st  act,  and  reasonable 
ground  will  justify. 

That  the  prosecution  must  be  ended  is  certain,  but  if 
ended  after  the  first  step,  it  is^  the  same  as  if  ended  after  the 
second,  or  the  last ;  discharged  by  the  justice,  or  by  the  pro» 
secutor  for  the  state  on  nolle  prosequi  or  a  bill  sent  up  retum- 
-ed.  Ignoramus^  or  on  an  acquital  by  a  Jury,  the  proaecution 
in  the  whole  stage  of  it  is  considered  as  in  a  course  of  jus- 
tice, and  is  protected  by  the.  law  where  there  has  been  such 
appearance  of  guilt,  as  justified  the  entertaining  suspicion^ 
and  will  exclude  the  supposition,  or  conclusion  that  the  par- 
ty informing  was  not  acting  under  an  impression  of  an  of- 
fenee  committed,  but  was  making  use  of  the  public  oflElcer 
and  the  eognizance  of  the  law  to  accomplish  his  own  malice^ 
or  that  his  weakness  vras  suoh,  and  credulity  that  he  enter<- 
tained  a  suspicion  without  reasonable  cause ;  for  I  am  as 
much  to  be  protected  from  the  weak  and  credulous  as  from 
the  wicked.    The  single  point  of  my  defence  must  be,  was 
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there  reasonable  eatise  to  charge  with  a  crime,  and  of  tbat»       18il« 
reasonable  men  must  judge.    It  is  a  matter  of  fact  and  must   ^  • 

go  to  the  JU179  and  in  an  aetion  of  slander,  reasonable  ground      n^amit 
for  speaking  words,  will  not  justify,  it  will  only  excuse ;  so  M*Cii«»n£y. 
that  it  is  of  the  greatest  consequence  to  keep  the  aetion  of 
slander,  and  tfiat,  for  a  malicious  prosecution,  separate  and 
distinct* 


SUPBEME  COURT  OF  PENNSYLVANIA. 

Ltoit  a^otn^  Fox. 

THIS  was  an  action  on  the  case  for  a  malicious  proseeu- 
tion,  brought  by  Patrick  Lyon  against  Samuel  M.  Pox, 
Esquire,  President  of  the  Bank  of  Pennsylvania,  Jonathan 
Smith,  Esquire,  Cashier,  John  C.  Stoeker,  one  of  the  direc- 
tors of  the  same  institution,  and  also  one  of  the  aldermen  of 
the  City  of  Philadelphia,  and  John  Haines,  late  high  constable 
of  the  said  city. 

Condy,  Hopkinsonf  Dallas  and  JIf.  Lcoy  for  the  plain* 

tiff. 

Rawk,  Ingersoll  and  Lewis  for  the  defendants. 

The  facts  will  appear  in  the  following  charge  of  Mr. 

Teates,  wbo  presided  at  the  trial. 

At  length,  gentlemen  of  the  jury,  we  hav^  reached  nearly 
the  end  of  this  tedious  but  important  cause ;  this  action  has 
been  instituted  by  Patrick  Lyon  against  Messrs.  Fox>  Smithy 
Stoeker,  and  Haines,  and  they  are  attached  to  answer  him  in  a  .- 
plea  of  trespass  on  the  ease :  the  declaration  which  is  filed  stat^ 
the  cause  of  complaint,  also  the  good  character  of  the  pl^'*' 
tiff,  that  he  had  never  been  suspected  to  have  been  guiw  ^^ 
or  concerned  in  any  i  ^  >bery,  burglary,  or  lareeny,  or  ajf  sttok 
crime  or  offence.    Yet  the  defendants^  well  knowMg  t^*^ 
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Lyon 
Fox. 


have  falsely  and  malicioady^  withont  any  reasonable  or  jflro- 
bable  caus^  charged  and  aeeused  the  plaintiff  with  robbing 
the  bank  of  Peniisyl?ania»  on  the  night  of  the  first  of  Septem* 
her,  1798,  and  that  afterwards,  on  the  21st  of  September,  ib 
the  same  year,  without  reasonable  or  probable  eause,  procu- 
cured  him  to  be  arrested,  and  taken  into  eustody  for  the 
supposed  offence.  That  they  falsely  and  maliciously,  without 
any  reasonable  or  probable  cause,  proeuied  him  to  be  com- 
mitted to  the  public  jaiU  where  he  was  detained  until  Deeem«^ 
ber  14th,  when  he  was  discharged  on  bail  to  appear  at  the 
next  Mayor's  Court,  to  answer  sudi  charge  as  might  be  pre* 
ferred  against  him. 

Also,  that  the  defendants  did  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  on  the  scTcnth  of 
January,  1799,  prefer  a  bill  of  indictment  to  the  grand  juiy^ 
charging,  and  accusing  him  of  being  concerned  with  a  cer- 
tain Isaac  Davis,  in  robbing  the  said  bank  of  164,000  dollars 
in  bank  notes,  he. 

Also,  that  the  plaintiff  did  incite,  move,  procure,  and 
abet,  the  said  Isaac  Davis  to  commit  the  felony  before  men- 
tioned.    That  the  defendants  did  maliciously  strive  and  en- 
deavour to  sustain  the  same  as  a  true  bill  against  Patrick  Ly- 
oiT,  but  the  grand  inquest  returned,  that  the  bill  against  Isaac 
Davis  wras  a  true  billf  but  as  to  Patrick  Lyon,  they  returned 
it  ignoramust  whereupon,  he  was  in  due  form  of  law  acquit- 
ted and  dischai^ed.    By  means  of  these  prosecutions  and 
wrongs,  done  and  committed  by  the  defendants,  the  plaintiff 
bas  been  injured  and  prejudiced  in  his  good  name,  fame  and 
reputation,  and  otherwise  damnified,  to.  the  amount  of  50,000 
dollars.    The  case  is  new  before  the  jury  for  their  decision. 
The  git  of  the  question  is,  did  the  defendants  prosecute 
Patrick  Lyon  in  the  manner  set  forth  falsely  and  maliciously 
without  reasonable  or  probable  cause.    Widiout  this  is  prov- 
ed the  actioD  cannot  be  sustained,  the  jury  will  bear  in  miiid^ 
that  they  are  not  trying  the  innocence  or  guilt  of  Patrick 
Lyon,  but  whether  the  defendants  had  reasonable  cause  for 
suspecting  him  of  befaig  eoneemed  in  tSb  robbery  ^t  the  time 
they  presented  Idiii;  or  whether^  that  prosecution  was  not 
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only  unjust  but  lUftUftious  if  tliey  had  firotabte  eatise^  they      18ii. 
are  not  liable  in  damages,  nar  will  malice  be  inferred.  *" 


Formerly  it  was  held,  that  damage  must  be  proved,  'tis      agahiMi 


not  so  now,  the  quantum  of  damage  may  be  inferred ;  it  is 
also  settled  in  the  kw,  that  on  a  prosecution  without  proba- 
ble cause,  malice  may  be  implied ;  bat  where  there  is  pro* 
bable  cause  malice  shall  not  be  inferred,  and  maliee  ia*tbe 
piTot  on  which  this  eause  must  turn. 

The  principle  of  Uie  law  is  founded  in  sound  policy,  and 
secures  the  due  administratioB  of  Justice ;  ealeulated  for  the 
common  safety  of  the  prosecutors  and  the  prosecuted :  with- 
out this  great  discoaragement  will  be  held  out  against  proses 
cutions  on  suspicion*  Blaekstone  is  very  full  on  this  pointy 
and  was  cited  by  the  defendant's  counsel. 

it  is  of  importance  to  the  community,  that  where  offenceB 
are  committed,  the  offender  should  be  punished,  and  this  with- 
out regard  to  persons  ;  every  one  is  interested  in  the  com- 
joion  eause,  the  rich  and  the  poor,  the  master  and  the  servant 
are  equally  affected,  the  tradesman  who  depends  upon  his  la- 
bour for  his  existence,  is  to  be  regarded  as  much  as  any  other 
member  of  the  community*  Wealth  and  respectability  of 
oharacter  should  not  weigh  as  a  feather  in  the  scale,  when  an- 
other man's  rights  are  viohited.  It  ia  unquestionably  true» 
that  in  our  country  at  least,  we  stand  upon  the  rights  of  man, 
neither  wealth  nor  office  create  an  unequal  standing,  or  give 
to  any  man  a  superiority  over  his  fellow  citizens* 

Something  has  been  mentioned,  of  conversations  out  of 
doors ;  the  jury  however,  will,  not  listen  to  any  thing  they 
have  heard  in  this  way,  but  they  wHl  eonftnetfaemselves,  and 
form  their  opinion  from  the  evidence  th^  have  heard  in  this 
court*.  " 

I  will  not  be  prolix,  yet  t  must  repeat  and  press  particu- 
larly on  your  ndujds,  that  malice  on  the  part  of  the  di^endant^  , 
ought  to  be  proved,  also,  that  the  prosecution  was^ without  pro/ 
bable  cause ;  both  these  points  jnust  be  proved  and  not  iyf- 
plied*    The  fact  of  malice,  must  be  proved,  upon  the  |m 
guUtj  and  not  pretended  guilt  of  the  parties*     The  cq^  in 
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iSii.      stfttiag  the  oase  to  the  jury*  vHl  mark  out  precisely  what  ex- 

press  maliee  is,  in  if  s  legal  acceptation. 
a^QinMt  With  respeot  to  Mr.  Fo2h  it  is  urged  against  him  from 

^'^^-  the  paK  he  took  in  the  original  proseention  of  Lyon»  that  ho 
was  actuated  by  malicious  motiTCs :  to  this  the  defence  has 
been  set  np»  that  he  is  justified  from  the  station  he  held  hi 
the  ittstitutiony  being  president ;  and  consequently  bound  to 
superintend  it's  affairs.  •  If  he  did  not  go  beyond  the  buunds 
of  his  dnty  he  would  not  be  criminal,  and  those  boundaries 
are  determined  by  sound  discretion :  be  may  have  acted  indis* 
erectly,  and  it  may  so  appear  under  all  the  eirenmstances  of 
-the  ease,  but  he  has  not  been  guilty  of  any  offence  against  the 
eiril  rights  of  the  plaintiff,  unless  he  has  acted  without  pro- 
bable cause,  and  from  malicions  motives ;  but  if  he  has  acted 
in  this  uMumer,  he  is  liable  to  Lyon  in  damages  on  this  action, 
for  a  malieious  prosecution ;  now,  what  is  the  testimony  on 
this  point. 

He  was  present  at  the  examination  before  Stocker,  and 
upon  a  h€kbeas  corpM  'he  aj^eared  also  before  judge  Shippen ; 
he  afterwards  appeared  on  a  like  writ  befbre  this  court  and  on 
all  occasions  he  is  said  to  haye  been  temperate' in  his  manner, 
so  that  express  malice  on  tihose  oecasions  is  not  preyed  whether 
it  ean  be  impated  from  anyeireumstanees  mentioned  in  the 
deposition  of  Laect  who  says  Lyon  was  mueh  injured  by  the 
su^piciop  of  Mr.  Fox^  is  for  the  jury  to  determine. 

The  d^osition  of  J.  Biaerv  relates  to  Mr.  Smith,  the  ca- 
shier :  the  same  doctrine  laid  down  in  the  last  paragraph^ 
also  applies  to  his  ease.  But  the  jury  will  consider  Mr.  Si- 
zers'  situation ;  he  was  extremely  indisposed  when  his  depo- 
sition was  taken ;  of  course  his  mind  could  not  be  in  that 
calm  state  which  he  enjoyed  when  in  health ;  you  will  obsenre 
Mr.  Smith,  in  that  deposition,^is  made  to  use  language,  which 
from  aU  the  other  testimcwy,  he  aiqpears  tohave  been  a  stranger 
to.  A  man  of  discreet  and  steady  habits  is  net  likely  to  an- 
swer a  question,  nor  upon  any  oertain  information  to  break  out 
in  the  language  attributed  to  him :  Mr.  Rizer  says  to  Mr. 
Smith,  that  he  had  seen  Lyon  ;  and  Mr.  Smith  said,  did  yoo 
by  Ooi  I  what,  has  he  got  out  ?  the  deponent  answered  yest 


APPENDIX.  M 

and  be  complains  that  you  have  nsed  him  emelly ;  Mr.  Smilh      ISll. 
replies.  By  6od  !  we  vrill  use  him  worse  j  as  if  this  was  not 
sniBeiently  wleked,  be  is  made  to  go  on  in  the  same  strain  of      agaimt 
Tlolent  language,  and  says,  that  the  plaintiff  might  think  him*        ««^ 
self  damiCd  well  off,  sinee  he  had  got  dear  so  easy.    That 
after  this  Mr.  Smith  continued  to  threaten  the  pluntiff,  say- 
ing, that  he  was  a  damn*  A  rascaU  and  that  he  should  be  hun- 
ted out  of  the  country ;  that  they  had  done  his  business  for 
him,  and  that  nobody  would  em]doy  him  ;  that  he  had  lost  the 
work  of  the  bank  and  of  the  directors.    Bizer  says,  that  he 
escpected  Lyon  would  sue  the  bank  and  make  them  pay  for  it, 
diat  Mr.  Smith  answered  warmly,  Ht  we  u»  1 1  He  cannot 
sue  us,  and  if  he  does,  we  can  always  have  a  jury  on  our  side, 
and  at  the  same  time  calling  Lyon  a  rascal^  scoundrel  and 
the  like. 

The  probability  is,  that  Mr.  Smith  did  not  use  such  intem- 
perate language  but  the  deponent  imputed  it  to  him,  when 
his  own  mind  was  not  perfectly  sound  by  reasim  of  his  sick*^ 
ness. 

The  next  testimony  against  Mr.  Smith,  is  that  of 
Thomas  Caye,  it  contains  little  more  than  a  conversation 
about  the  robbery  of  the  bank,  and  an  ofier  on  the  part  of  tho 
cashier  of  2000  dollars  for  the  apprehension  of  Lyon ;  }miw 
far  this  is  a  proof  of  malice  will  depend  on  other  circum- 
stances. 

Tou  have  also  the  testimony  of  Mrs.  Pendergrass,  to 
prove  this  one  point  as  a  corroboration  of  the  deposition  ^f 
Mr.  Ri2er,  she  lived  some  time  with  Mr.  Smith,  and  has 
sworn  that  she  heard  him  use  some  harsh  epithets  when  eor- 
recting  a  careless  negro  boy  who  lived  in  his  family,  that  he 
had  called  him  a  damned  scoundrel  and  a  damned  Uttle  ras- 
cal,  that  afterwards,  he  was  turned  away  for  bad  behaviour^ 
this  took  place  many  years  ago,  and  depends  altogether  upon 
the  correctness  of  her  memory. 

So  much  for  the  afBrmative  evidence  in  sustaining  the 
charge  of  malicious  prosecution,  affirmative  evidence  gentle- 
men is  strong  and  irresistable,  if  not  impeached  by  other  cir- 
enmstanees.    You  have  other  testimony  of  the  conduct  ai^ 
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1811.  eonTenatkn  of  Mr.  Smitb,  grren  by  men  of  the  utmost  re- 
••^-^^^  speetaliility^  vho  have  known  him  from  his  etoAy  youth  uM 
^auiit  who  hnxe  been  his  companionsthrough  life,  there  is  Mr.  San* 
^^^*  ford  who  deelares  Mr.  Smith  never  swears,  Mr.  Annesky^ 
Mr.  Robert  Balston  and  Mr.  Inskeep  gave  similar  testimony ; 
Mr.  Robert  Ralston  says,  that  he  has  always  considered 
Mr.  Smith  as  an  honest  and  upright  man,  that  in  all  situa- 
tions in  which  he  has  seen  him  wliether  in  eonvivial  or 
^  friendly  parties  he  had  always  found  him  agreeable,  and  free 
firom  passion,  that  he  never  heard  him  use  an  indecent  or  iUi* 
beral  expression,  nor  did  he  think  that  he  ever  called  a  per- 
son a  damned  roseol  or  any  such  like  opprobrious  term. 

Mr.  Inskeep  says,  he  has  known  Mr.  Smith  a  nuinber  of 
years,  that  he  bad  been  in  his  company  almost  daily,  and 
seeing  him  also  in  his  social  and  convivial  moments  where  he 
had  observed  generally  his  sobriety  and  civility,  he  never 
beard  him  use  a  profane  or  indelicate  expression,  he  never 
saw  him  angry. 

The  error  in  Mr.  Wharton's  testimony  discovered  from 
#  the  fact  sworn  by  the  keeper  of  the  prison,  was  evidently  an 

unintentional  mistake. 

From  the  general  course  of  the  testimony  it  appears, 
that  Mr.  Stoeker  was  rather  friendly  than  otherwise,  though 
some  parts  shew  the  contrary.  Mr.  Lace  has  sworn  that  ho 
asked  Mr.  Stoeker  if  they  were  going  to  let  I^ron  out  of  pri- 
son, he  answered  no,  from  which  he  inferred  that  Mr.  Stoek- 
er appeared  to  have  changed,  as  he  had  before  been  friendly. 
The  next  words  were,  thsit  he  will  keep^  him  there  as  long  as 
/  he  will  bang  together  j  these  words  on  the  part  of  Mr.  Stoek- 
er,if  used,in  HAn  capacity  of  minister  of  justice,  are  a  violation 
of  the  duties  enjoined  upon  judges  both  by  our  constitution 
and  laws.  It  is  a  refusal  to  do  justice  without  regard  to  the 
innoeenee  or  guHt  of  the  party.  In  the  ease  of  Morgan 
against  Hews,  where  a  similar  comphunt  had  been  made  it 
was  held  that,  although  the  language  was  warm  and  resent- 
ful, as  the  threat  was  not  carried  into  effect  it  was  not  deem- 
ed sufficient  ground  for  an  action  of  damage  for  a  malicious 
prosecution,    li^  Mr.Stook^r's  ease  several  cireumstanees 
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are  mentioned^  he  had  advised  the  plaiBtiff  in  the  mode  h;e 
had  hest  pursue,  in  order  to  procure  his  enlargement,  re- ' 
eommended  to  him  te  employ  a  lawyer  and  procure  a  habeas 
coTfus.  He  oflTered  on  his  part  also  to  go  to  Germaiitown 
and  speak  to  the  directors  in  Lyon's  favour.  VFhen  tibe  wit- 
ness, saw  Mr.  Stocker  again  he  said  he  was  informed  that 
the  directors  had  determined  to  keep  Lyon  in  jail,  that  was 
after  the  plaintiff  had  been  before  judge  Shippen  on  the  ka- 
ieas  corpii^,  and  there  Mr.  Stocker  Uiought  Lyon  has  trifled 
with  the  bank  directors. 

With  respect  to  what  Haines  did,  it  appears,  that  he  was 
appointed  to  serve  the  process  as  a  constable,^  this  was  his 
duty,  and  the  circumstances  of  the  robbery  of  the  bank  should 
inspire  him  to  be  active,  he  appears  to  have  done  nothing 
more  than  to  hate  laboured  under  impressions  unfavorable 
to  the  plaintiff,  on  what  he  considered  to  be  good  grounds 
for  his  suspicion  f  but  whether  the  eircumstaaees  that  were 
in  his  knowledge,  at  the  time,  amounted  to  probable  eause,  is 
the  province  of  the  jury  to  determine.  If  there  was  not  proba- 
ble eause  under  all  the  circumstances  of  the  ease  the  jury 
wUl  determine  how  &r  he  was  actuated  in  his  subsequent 
conduct  by  malicious  motives. 

The  jury  must  earry  up  their  minds  to  the  periods  of 
time,  at  which  the  several  circumstances  took  place,  in  order 
to  form  their  judgment  on  the  propriety  or  impropriety  of 
the  conduct  of  the  defendants  at  those  periods  respectively ; 
for  the  defendants  could  not  judge  at  the  first  period  upon 
facts  then  unknown  to  them,  but  which  have  since  come  to 
light.  They  are  not  gods,  they  are  not  omniscient,  they 
cannot  see  what  is  done  in  the  dark,  they  can  only  like  other 
human  creatures,  draw  their  inferences  from  cireamstancea 
previously  known. 

On  the  5th  djiy  of  August,  an  attempt  was  made  upon 
the  vault  door,  when  the  bank  was  kept  in  Lodge-alley,  at 
was  evident  from  the  grindmg  upon  the  stone  jamb,  and  its 
being  forced  two  inches  by  an  iron  crow-bar.  On  the  7th  of 
August,  the  bank  was  removed  to  Carpenter's-haU,  which 
was  thought  to  be  a  secure  building  ;  the  eastern  Tault  is  the 
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ISll:       one  in  wbich  the  cash  was  deposited^  the  doors  of  which 
'     were  carried  to  Patrick  Lyon,  it  does  not  appear,  however» 

a^miut  ^hat  this  eircuibstance  was  explained  to  him  :  the  work  was 
thought  to  hare  been  delayed ;  the  jury  will  judge  whether  it 
was  unreasonably  delayed  or  not.  llie  doors  were,  howevery 
fixcd^-and  on  the  night  of  the  1st  of  September,  the  bank 
was  plundered — ^Cold water  was  one  of  the  watchmen  of  the 
bank,  and  he  has  tojd  you  that  one  of  the  keys  was  often 
.  trusted  to  Cunningham,  that  the  other  was  witli  Air.  Smith ; 
this  circumstance  will  be  duly  weighed  by  the  jury,  but  you 
must  take  iuto  view  the  testimony  of  Mr.  Annesley,  who 
affirms  that  the  evening  before  the  robliery,  about  four 
o'clock  in  the  afternoon^  the  cashier  brought  him  one  of  the 
keys  knd  put  the  other  in  his  pocket,  and  it  was  never  oat  of 
his  possession — no  person  could  get  into  the  cash  vault  unless 
possessed  of  both  keys — there  was  no  mark  of  violence  on  the 
locksh->the  juiy  will,  therefore,  reflect  and  determine  whether 
the  keys  were  more  likely  to  be  the  genuine  keys  than  false 
ones. 

In  the  Import  of  the  baYik  to  the  committee  of  the  as- 
sembly it  is  stated  among  other  disclosures  made  by  Davis^ 
tliat  the  plan  of  the  robbery  originated  with  Cunningham^ 
tvho  procured  the  false  keys  and  that  he  ^toes  not  know  who 
mwde  tlienu  Annesley  affirms  that  he  saw  the  back  door 
open  at  six  o'clock  on  Sunday  morning,  at  least  he  found  it 
ajar,  he  pushed  it  open  and  looking  into  the  bank,  he  saw  thie 
cash  vault  door  oipea  likewise,  he  went  round  to  the  front 
door  and  rapped  hard  at  it,  when  Cunningham  put  his  liead 
out  of  the  window,  he  told  him  to  come  down  and  see  what  a 
condition  the  bank  was  in.  Cunningham  came  dovnt  and  urn- 
locked  the  front  door,  and  they  went  to  the  cash  vault  to- 
getlier,  and  upon  calling  in  the  cashier  they  discovered,  on 
examinationt  that  the  teller's  box  was  perfectly  empty,  and 
upon  caleulating  there  appeared  a  deficiency  of  160,aoo  dol- 
lars. On  this  discovery  they  say  the  suspicion  naturally  fell 
on  Lyon,  they  went  immediately  in  pursuit ;  going  to  Lyoo's 
shop  they  found  it  shut,  (hey  went  to  his  house,  he  was  not 
tliere,  and  there  was  a  'cobweb  in  the  key  hole  which  lulled 
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suspieion  for  some  time.    Yet,  Mr.  Annealey,  a  few  days       ISii. 
after  heard  aome  persons  in  eonversation,  one  of  whom  men-     ' 
tioned  that  he  had  seen  Patrick  Lyon  the  day  before  in  the       a^tut 
eity.  Annesley  asked  him  if  he  knew  Patrick  Lyon,  he  said        ^^^' 
as  well  as  any  other  man,  Annesley  asked  him  his  name,  he 
said  it  was  John  Boyd  and  lived  in  Southwark :  after  eommu- 
Bieating  this  information  to  the  directors,  he  was  directed  to 
look  for  Boydy  but  it  appears  that  this  information  was  incor- 
rect. However,  at  the  time  it  was  ground  for  suspecting  Lyon. 

It  appears  that  Lyon  went  with  his  apprentice  to  Lewis- 
town  ;  this  apprentice  died  in  that  neighbourhood,  on  the  Mh 
of  September.  There  is  a  story  told,  that  Lyon  on  his  being 
suspected,  immediately  returned,  and  went  on  foot  fVom  Wil- 
mington  to  this  eity,  this  circnmstance  is  greatly  in  favour  of 
the  defendant,  as  is  also  the  subsequent  story  of  his  travel- 
ling into  the  neck,  surrendering  himself  to  Mr.  Stocker, 
where  he  was  in  want  even  of  a  glass  of  water,  his  being  left 
at  liberty,  and  his  return  the  next  morning  to  answer  any 
thing  that  might  be  alledged  agsunst  him ;  the  jury  have 
heard  these  facts  stated  in  evidence,  and  the  arguments  on 
both  sides  on  this  point,  they  are  therefore  well  able  to  form 
their  own  opinion,  but  it  is  neither  proof  of  innocence  or 
guilt. 

The  subsequent  proceedings  are  to  be  the  objects  of  your 
enquiry.  Did  the  defendants  proceed  without  probable 
eause  i  The  human  mind  cannot  act  without  motives.  Li  this 
ease,  did  they  act  without  probable  cause  ?  that  also  is  for 
the  consideration  of  the  jury,  the  subsequent  illucidations 
may  shew  the  plaintiff  to  be  innocent,  but  did  the  defendants 
know  it  at  that  time  ? 

On  the  i2th  of  September  they  had  some  intimation, 
that  Cunningham  the  porter  might  possibly  be  concerned  in 
the  robbery,  they  examined  his  house  on  the  same  day,  but 
found  nothing.  Davis,  on  the  19th  November,  being  in  cus- 
tody of  Mr.  Fox,  the  president,  and  threatened  by  Mr.  Whar- 
ton, the  then  mayor,  Davis  was  induced  to  give  up  the  resi- 
due of  money  which  he  had  received  flrom  Cunningham  on 
the  day  of  his  death. 
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18il*  A  habeoB  em*ptit  inras  obtained  for  Lyon,  to  aiqiear  be^- 

'     fore  jadge  Sbippen^  the  idea  still  cemained  in  Mr*  Fox's 

nfoitut  breasty  that  Lyon  had  famished  false  keys,  on  the  litb  of 
^^^  Deeember  another  habeas  corpus  vas  obtained  for  Lyon,  to 
appear  before  the  Supreme  Court,  and  every  judge  on  the 
beaeh  agreed,  that  under  all  the  eireumstanees  of  the  easot 
the  defendant  should  be  liberated  on  bail  himsc^,  in  2000 
dollars,  and  two  sureties  of  a  1000  dollars  eaeh,  whieh  shewa^ 
there  had  been  ground  for  suspecting  him.  The  report  of 
the  eommittee  to  the  house  of  representatives,  is  nothing 
more  than  a  recital  of  the  repi'esentation  made  to  them  by 
the  officers  of  the  bank,  and  does  not  east  any  stigma  upon 
the  plaintiflT,  although  it  oontains  an  expression  of  their 
approbation  of  their  conduct  for  their  exertions  in  detecting 
the  robbers,  and  recovering  the  money  stolen. 

A  bill  of  indictment  vras  sent  to  the  grand  jufy  on  10th 
of  January,  and  returned  by  them  as  tgpnoramu^  on  the  12th. 
Whetlier,  there  vras  still  ground  to  suspect  Lyon,  is  for  the 
joiy  to  determine,  and  at  what  period  it  ceased ;  for  after 
all  ground  of  suspicion  ceased,  the  prosecution  ought  to  have 
^  ceased  likewise. 

Every  humane  mind  must  feel  greatly  for  the  sufferings 
of  the  plaintifff  under  such  unfounded  suq;>ieions;  but 
thought  they,  now  appear  to  be  unfounded,  they  might  not 
have  been  considered  such  at  the  time  they  were  entertained 
by  the  defendants.  If  there  were  solid  or  reasonable  grounds 
for  suspicion,  the  law  does  not  imply  malice,  and  malice  is 
the  point  in  question.  In  pursuing  his  remedy,  the  plaintiff 
must  proceed  according  to  the  known  and  established  rules 
of  law  ^  and  by  them  malice  is  not  to  be  inferred,  where 
there  is  probable  cause.  This  is  now  for  the  jury  to  de* 
termine,  whether  there  was  probable  cause  for  suspicion.  If 
there  was  not,  their  verdict  will  go  for  the  damages ;  and 
of  the  amount  of  damages,  they  are  the  sole  and  cxchlsive 
judges— -it  is  a  province  belonging  solely  to  themselves^  and 
with  which  the  court  have  nothing  to  do. 

The  court  will  just  mention,  that  any  defect  there  was 
im  the  original  commitment  of  the  plaintiff  to  prison,  by  Mr.  ^ 
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Stocker^  was  remedied,  if  not  fuUy,  hj  judge  Bfaif^n,  it      iSii* 
was  eertaioly  by  the  eourt  upon  the  seeond  habeas  eorjniB.      • 
They,  however,  acted  only  on  so  mueh  of  th^  ease  as  was  at      t^aintt 
that  time  exhibited  to  them ;  it  did  not  determine  the  ques-        ^^^- 
tion  of  innoeenoe  or  guilt,  but  went  to  the  point  of  probaUe 
eause ;  and  if  there  had  not  appeared  some  reasonable  ground 
of  probable  cause,  judge  Shippen  or  the  court  would  have 
been  then  bound  to  disoharge  Lyon  from  confinement. 

The  jury  gaveja  verdict  for  S1%000  damages. 


On  motion  of  the  eounsd  for  the  defendants  a  rule  was 
granted  to  shew  cause  why  a  new  trial  should  not  be  allowed. 

A  new  trial  was  granted  by  Judges  TiIiOHman  and 
Smith,  whose  opinions  the  reporter  has  not.  The  following 
eontalns  the  sentiments  of  Judge  Brackbihiidgs  who  dis- 
sented ;  it  is  so  replete  with  good  sense,  as  well  as  law  know- 
ledge, that  the  reporter  could  not  resist  the  temptation  of  in- 
serting it  in  this  place. 

Hie  ground  of  this  action,  a  malicious  proseeutiott,  is 
the  want  of  probable  cause ;  this  is  not  a  question  of  laWf 
nor  a  mixed  question  as  some  term  it ;  but  simply  a  question 
of  fact.  Unless  like  all  other  questions  arising  from  facts, 
it  is  called  a  question  of  law,  where, .  by  the  pleadings  it  is 
put  to  the  eourt,  and  the  conclusion  is  left  to  be  drawn  by 
them.  This  can  only  be  where  the  action  is  grounded  on  a 
proceeding  merely  judicial,  and  set  forth  in  the  declaration, 
and  the  defendant  demurs,  as  in  Reynolds  against  Ken- 
nedy (a),  or  where  the  demurrer  is'to  the  evidence ;  or  where 
it  is  submitted  to  the  court  on  a  motion  for  a  nonsuit,  or  <m 
a  special  verdict ;  or  in  arrest  of  judgment,  where  the  ques- 
tion has  not  been  disposed  of,  on  demurrer  to  the  allegation 
of  the  plaintiff,  in  his  declaration. 

It  does  not  occur  to  me  to  think  of  any  difference  in 
this  ease,  from  that  of  any  other  ground  of  aetion  alledged 
in  the  declaration^  admitted  by  the  pleadings,  or  specially 

«       (»)  1  WU.  Bep.  232. 
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ISiim      found  by  the  Jury  and  left  to  the  court  to  make  the  infer- 
"*  enee.    Ill  is  in  this  course  of  proceeding  and  with  this  res- 
o^atfiai     triction,  that  it  is  said,  that  <<  What  shall  be  deemed  in  law 
^'^^       to  be  reasonable,  shall  be  judged,  all  cii'cumstances  consi- 
dered by  the  judges  of  the  law,  if  it  comes  judiciaUy  htfore 
thctn.  (a) 

With  regard  to  intention,  we  cannot  search  the  heart, 
and  where  the  matter  rests  merely  upon  the  want  of  proba- 
ble cause,  we  cannot  say  what  is  actually  the  motive. 

It  may  be  credulity.  **  He  was  too  ck*eduIous  to  cause 
^^  one  to  be  indicted,"  says  Croks  Justice,  in  an  action  for 
malicious  prosecution*  (b)  It  may  be  misconctption ;  even  a 
mistaken  notion  of  what  is  due  to  the  community.  But  the 
safety  of  the  citizen,/  where  the  prosecution  is  gronndless^ 
will  not  admit  of  so  charitable  a  supposition  ;  and  the  policy 
of  the  law  will  infer  malice. 

We  are  not  to  understand  the  word  malice  in  that  nar- 
row restrained  sense,  to  which  the  modern  use  of  the  word 
malice  is  apt  to  lead  one,  a  principle  of  malevolence  to  par- 
ticulars (c)  mala  mens  is  opposed  to  una  mens,  and  malUief 
whioh  from  Bracton,  and  other  common  law  writers,  we 
translate,  malice,  I  would  define  it  to  be  a  disposition  of 
mind  which  worths  a  mischief,  whether  from  weakness  or 
n'^idudness. 

Where  the  matter  does  n^t  rest  upon  implicatioB  merely, 
but  there  is  evidence  of  improper  motives,  it  is  called  eoopress 
maUce  ^  proof  of  this  goes  to  the  damages,  and  makes  fdl  the 
difference  between  compensatory  and  exemplary  damages. 

With  respect  to  the  constitutional  effect  of  the  act  of  a 
judicial  officer,  in  granting  a  wan*ant,  on  complaint  made, 
or  in  holding  to  bail,  it  can  operate  only,  ^uo  ad  hoc,  or  for 
this  particular  purpose,  and  is  not  conclusive  on  the  ultimate 
examination  by  a  Jury.  It  may  weigh,  and  will  weigh,  but 
cannot  conclude:  Nor  ought  it  to  weigh  always  much,  un- 
less tlie  circumstances  had  been  all   before  the  judicial 

(a)  2  Intt.  222.  (h)  Croke  James  193. 

(c)  FoBler  2.56. 
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ofReetf  twly  disclosed  td  him*  and  the  credibility  of  testi-       IMl. 
Biony  out  of  the   questiao.    "  This  case  in  its  nature  is 
««  more  pi-operiy  the  province  of  the  Jury  than  of  any  Judge     a^itut 
whatever, ^^  says  Chief  Justice  Pratt.  *^^^- 

I  am  aware  of  what  is  said  in  Johnson  against  Sutton^ 
thfit  the  question  of  probable  eausCf  is  a  mixed  prbpc^ition  of 
law  and  fact;  that  whether  the  circumstances,  aliedged  to 
shew  it  probable  are  true  and  exbting,  is  a  matter  of  fact  to 
be  found  by  the  Jury  j  but  whether  supposing  them  true^ 
they  amount  to  a  probable  cause,  is  a  question  of  law  to  be 
decided  by  the  court.  If  the  meaning  here  be,  that  the  Jury 
shall  only  find  the  facts,  and  be  resitricted  from  the  conclu- 
sions,  it  is  incorrect;  for  the  same  doctrine  was  attempted 
to  be  established  in  the  case  of  libel,  but  did  not  succeed.  ' 

That  there  was  a  want  of  probable  cause  in  the  case  before 
PS,  would  seem  to  have  been  the  opinion  of  the  Jury,  from 
the  finding  for  the  plaintifi*;  and,  if  we  look  to  the  damages^ 
we  must  infer  that,  in  their  way  of  thinking,  the  malice  did 
not  rest  upon  implieation  merely ;  but  that  there  was  proof 
of  other  motives  than  those  of  public  justice.  Taking  this 
to  be  the  case,  I  do  not  know  what  damages  I  would  call 
excessive. 

With  regard  to  the  defendants  severally,  there  would 
seem  fVom  the  evidence,  to  have  been  more  than  a  shade  of 
difference  between  them ;  and  it  was  under  this  impression^ 
at  least  so  far  as  respects  myself,  that  ic  was  suggested  to 
the  Jury,  that  they  might  sever,  and  find  for  one  or  more  of 
the  defendants,  and  for  the  plaintiff  against  others.  But  hav- 
ing had  the  matter  all  before  them,  and  their  attention  called 
to  this  point,  and  not  having  done  it,  I  am  no^disposed  to 
turn  the  plaintiff  round  to  a  new  trial,  for  this  reason,  when 
I  consider  what  we  have  seen,  that  the  action  with  respect 
to  the  individuals  will  be  but  nominal,  and  that  it  is  a  cor- 
porate body  that  will  pay  the  damt^s. 

With  regard  to  the  act  of  Assembly,  which  it  is  con- 
tended in  respect  of  two  of  the  defendants,  entitles  them  to 
notice  before  an  action  brought,  where  the  action  is  ground- 
ed on  any  thing  done  by  an  oiBcer  in  the  execution  of  his 
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1811*      oflUce,  it  would  seem  to  me  that  it  ean  have  no  applioatimi 

"-^■■"■"-"^  in  this  ease;  where  acts  ojffieidl  are  blended  with  aeta  unof- 

4igu^t     Jlcialf  and  where  there  is  an  alledged  participation  with 

^ox.       otherSf  who  are  not  entitled  to  notice.    The  act  of  limita* 

tion  for  the  bringing  the  action  within  six  months^  Ibr  the 

same  reason,  is  inapplicable,  even  if  it  had  been,  pleaded  ; 

hut  it  has  not  been  pleaded,  and  without  being   pleaded^ 

could  not  be  given  in  evidence.    For  the  plea  of  nan  eiU, 

does  not  go,  as  has  been  argued,  ^*  to  the  time  of  the  plea 

pleaded,''  but,  ^*  to  the  time  of  the  cause  of  action/^ 

In  refusing  a  new  trial  in  this  case,  I  conclude  with  a 
general  observation,  that  I  find  myself  more  4>pposed,  every 
day,  to  the  idea  of  granting  new  trials  on  the  ground  of  be- 
.  ing  against  evidence.  It  would  seem  to  me  that  no  mischief 
or  inconvenience  would  follow,  if  the  power  of  the  court  was 
confined  to  matter  of  law,  or  more  sparin(^y  used  in  matter 
of  evidence.  Under  this  impression,  as  at  present  advised, 
I  shall  not  favour  applications  for  new  trials  on  this  ground, 
and,  where  there  has  been  no  misbehaviour  of  parties  or  ju- 
rors, or  misdirection  of  the  court,  and  the  verdict  rests  mere- 
ly on  the  evidence,  I  shall  not  be  mudi  diq^sed  to  disturb  it. 
The  laws  dday,  from  a  variety  of  causes  in  the  judieiaiy  ar- 
rangement, or  the  administration  of  Justice,  in  this  State,  has 
come  to  be  peculiarly  a  grievance,  and  a  facility  in  granting 
new  trials  on  any  ground,  will  but  increase  it. 


Pabkes  against  TowBn&»  ^ 

IV  this  case  (here  was  a  verdict  for  the  plaintiff,  and  a  rule 
was  obtained  to  shew  cause  why  there  should  not  be  a  new 
trial. 

*  Tblt  Cise  bftvin;  been  mUlud,  wu  omitted  to  be  Insected  in  its  pltce. 

B^PORTS*. 
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The  aetion  was  upon  a  poliey  of  in8iiraiiee>  dalod  the  iSil* 
third  day  of  March  1807.  Tbe  insurance  was  u[»oii  the  com- 
missions  of  the  plaintiJBTy  as  su{»ercargo  of  goods  on  board  of  a^amtt 
the  Minerva ;  on  a  voyage  from  Philadelphia  to  Laguiray  at  *  owibi. 
five  and  a  half  per  cent  on  B5,000>  valued  at  S7»000.  The 
policy  contained  the  foUoifing  memoranda :  <<  this  insurance 
^<  is  made  on  commissions,  valued,  at  8  7000 f free  cf  average, 
and  without  benefit  of  salvage*'*  The  vessel  sailed  on  the  ISth 
of  March  ISOT^  and^  on  her  outward  voyage,  was  captured  by 
a  British  privliteer,  commanded  by  John  F.  Burk,  on  the  11th 
of  April  1807,  and  was  carried  into  Curracoa,  and  there  de-* 
tained  upwards  of  a  hundred  days,  in  the  possession  of  the 
captors.  When  the  vessel  had  been  at  Curracoa  two  months^ 
Bark  offered  to  release  her,  provided  he  was  permitted  to  de- 
tain  six  invoices,  valued  at  about  S  40,000.  This  propositioii 
was  rejected.  A  compromise  finally  took  place  between 
Burk  and  Parker  the  supercargo,  by  which  Burk  fixed  on  two 
invoices,  as  suspicious ;  one  of  which  was  valued  at  S  6,50O» 
and  the  other  at  i  4,750.  Parker  paid  Burk  the  2  6,500 
out  of  money  raised  by  a  sale  of  part  of  the  cargo  at  Curra« 
eoa,  on  condition,  that  Burk  would  obtain  a  condemnation  of 
the  invoice  in  nine  months,  or  refund  the  money.  Parker 
gave  his  bills  of  exchange,  fhr  the  sum  of  %  4,750,  payable  on 
the  same  condition.  In  this  agreement,  which  was  signed  on 
the  25th  of  July  1807,  it  was  stated,  **  that  Burk,  by  virtue  of 
<'  a  letter  of  marque,  had  arrested,  as  a  prize,  the  said  Miner- 
va.*'  'The  vessel,  being  thus  liberated,  proceeded  to  Laguira^ 
and  remained  there  80  days,  during  which  time  the  cargo  was 
sold  ;  but  the  proceeds  were  less,  by  about  i  3,000,  than  they 
would  have  been,  if  the  vessel  had  not  been  captured  ;  in  con« 
sequence  of  the  arrival  of  many  American  vessels,  in  the 

mean  time,  which  lowered  the  market. 

* 

Parker  gave  information  of  the  compromise,  by  aletter^ 
dated  the  18th  of  July  1807.  Evidence  was  given,  that  Par* 
ker  had  taken  great  pains  for  the  benefit  of  those  concerned. 
It*appeared  also,  that  for  the  goods  sold  at  Laguira^  and  for 
the  investments  made  there,  he  received  a  sum  of  money  equal 
to  what  his  commissions  would  have  amounted  to  j  and  that^ 
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ISii.       after  his  retntiH  he  reedved  other  mmn  froih  other  shippen* 
P  toirarda  expenses  Ac.    The  amount  he  netnidly  reeeived,  af- 

asainti  ter  deducting  expenses,  was  a  matter  of  considerable  eontro- 
Towsms.  versy  at  the  trial.  He  was  absent  about  nine  months.  The 
▼oyage  is  usually  performed  in  about  four  months.  The  ship* 
persy  who  were  insured^  generally  abandoned;  none  were 
known  of,  who  did  not  abandoli.  The  Irsl  letter  reeeiTod 
from  Parker*  giving  information  of  the  eapturCf  was  dated 
the  22d  of  April  1807 ;  earlier  information  arrived,  but  it  did 
not  appear  that  Parker  knew  of  any  opportunity  by  whieh  he 
might  have  given  information  sooner.  There  was  no  evidence 
of  the  time  John  Dalowell,  the  agent  of  Parker,  reoeived  his 
information  of  the  capture.  An  abandonment  was  made  by 
Hdlowell  on  th^  i^th  of  July  1807,  according  to  the  usual  cas* 
torn.  ITalowell  testified,  that  Parker  left  the  superintendance 
of  his  afluirs  with  him ;  that  he  acted  as^is  agent ;  that  the 
abandonment  was  not  made  in  consequence  of  any  particular 
direction  of  Parker ;  but  by  virtue  of  hisj^enfrol  ag^ey.  The 
above  are  the'^inost  prominent  features  of  the  cause  ;  there 
were  other  circumstances,  but  of  little  weight. 

The  court  were  of  opinion  that  die  owners  of  the  cargo 
had  aright  to  abandon,  and  claim  a  total  loss;  and,  as  the 
interest  of  the  plaintiff  was  so  inseparably  connected  with  the 
cargo,  it  was  taken  for  granted^  that  he  had  a  ri|^t  to  make 
his  election  at  the  same  time. 

HsMPHUXi  President,  gave  the  following  opinion. 

The  principal  questions  which  have  arisen,  are> 

ist.  >yhether,  under  the  circumstances  of  the  case,  and 

the  true  construction  of  the  policy,  the  plaintiff  had  a  right 

to  claim  from  the  defendant,  the  whole  amount  insured,  vrith* 

out  deducli^  the  sum  of  mon^  which  he  received  after  the 

'     abandonment. 

2ndly.  Whether  the  abandonment  was  made  by  a  person 
having  sufficient  authority.  ^ 

3rdly.  "Whether  it  was  made  during  the  continuanee  of 
the  totalloss,  and  within  the  time  prescribed  by  law,  and 
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4thly.  Whether  any  thing  occurred  to  waive  the  plain-       1811. 
tiflPs  right  to  call  upon  the  underwrite  for  a  total  loss.  "T"""     " 

The  words  in  the  memoranduniy  ^^Jree  of  aterage  and  _ayamit 
^^mlhowt  the  benefit  of  salvagCf^^  are  seldom  met  with,  and 
BOt  much  light  can  be  collected  from  the  authbrities^  to  as- 
sist in  making  a  proper  implication  of  them  to  a  policy  of  in- 
surance on  commissions.  No  cTidence  has  been  exhibited^ 
to  shew  that  there  is  any  usage^  or  general  understandingf 
as  to  their  meanings  when  applied  to  a  "ease  like  the  present. 
In  giving  a  constrnction  to  the  clause  two  principles  must  be 
respected ;  the  one  is,  that  an  insurance  is  a  contract  of  in- 
demnity ;  and  the  other  is^  that  men  ought  to  be  bound  by 
their  contracts.  The  clause  ^^free  of  average  and  without 
*^  the  benefit  of  mtivagef**  is  to  be  found  in  the  case  of  Pond 
against  King  (a) ;.  in  the  case  of  Spencer  against  Franco  (ft)  ; 
in  the  ease  of  Kulen  Kemp  against  Yigne  (c)  ^  and  in  a  few 
other  cases ;  but  in  none  of  those  eases,  did  the  question  be- 
fore the  court  turn  upon  the  meaning  of  this  clause.  In  the 
ease  of  Pole  against  Fitzgerald  (d) ;  the  court  speaks  of  the 
ease  of  Pond  against  King,  but  not  in  a  manner  altogether 
aatisfiietory.  Besides,  in  a  note  (e)  it  appears*,  that  there 
was  a  particular  clause  in  the  policy  that  is  not  in  the  pte- 
oent,  ^*  that  in  case  the  ship  should  not  be  heard  of  in  twelve 
«<  months,  after  the  expiration  of  the  said  three  months,  (the 
<«  time  mentioned  in  the  policy)  the  underwriters  agreed  to 
<«  pay  the  loss  ;  the  insured  to  repay  the  money,  in  case  the 
«  ship  should  be  afterwards  heard  of  in  safety.''  So  that 
upon  the  whole  of  that  policy,  the  insured  was  not  to  take 
any  benefit  from  the  salvage,  or  thing  saved. 

There  does  not  appear  to  have  been  any  decision  resem- 
bUng  the  particular  point  now  before  the  court.  The  words 
<^  free  of  average,  and  under  a  certain  per  centage,  unless 
general,^'  are  frequently  used;  and  are  well  understood. 
They  refer  to  the  underwriter,  and  if  the  exception,  unless 
general^  is  omitted^  the  words  <«  free  of  average/'  must  ne« 


(a)l 


WiL  »p.  191.  (d)  WiUes  rep.  648. 

Park  on  Ins.  75.  («)  Ibid. 

'  Term  rep.  304. 
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1811*      ce^sarily  inelttde  general  and partieular  aveirage.    Thispoint 
„  has  been  decided  in  the  Circuit  Coart  of  the  United  States* 

mjs^fdnet  !»  the  case  of  Coster  against  PhoBnix  Insurance  Company  (a). 
TowxRt.  II  appears  clear  to  the  court,  that  the  words  «  free  of  aTer- 
age/'  refer  to  the  underwriter,  and  are  intended  for  hit  ad- 
Tantage.  And,  by  a  fair  construction,  the  other  part  of  the 
clause,  also  refers  to  him ;  by  which  he  relinquishes  any 
benefit  to  be  derived  to  himself  from  the  saWage.  In  wager 
policies,  the  words  <<  free  of  average  and  without  tlie  benefit 
of  salvage,"  are  ui(ually  inserted,  and,  although  a  wag^r^ 
policy  ^Kffers  materially  from  a  policy  on  oommissiMs,  yet  it 
may  help  to  eiitplain  the  meaning  of  the  words,  <<  without  tko 
^  benefit  of  salvage,*'  and  to  shew,  that  they  refer  to  tiie  an- 
derwHter*  In  3d  Condy^s  Marshall  (i),  the  author,  in  spedt- 
ing  of  a  wager  policy,  says,  that  <<  the  parties  mean  to  play 
<<  for  the  whole  stake ;  and>  when  an  underwriter  pays,  a  to* 
<^  tal  loss,  he  cannot,  as  in  the  case  of  insurance  upon  inter- 
<<  est,  claim  any  benefit  from  what  may  have  been  saved ; 
<'  and,  to  preclude  any  claim  of  the  sort,  tbe  Irords  ^free  qf 
<^  aeeragc  and  toitbout  ben^t  of  salvage,**  are  always  intrsk 
duced. 

That  the  words  refer  to  the  underwriter  can  fnrtb^  be 
eolleoted  from  the  memorandum  inserted  in  reqpoBdentia 
contracts  (c).  To  guard  against  what  wais  said  to  be  tihe 
opinion  of  Lord  Mahsfisxd,  that  there  was  neither  average 
nor  salvage  on  Bottomry  contracts,  the  lenders  on  vespon* 
dentin  contracts  have  introduced  into  their  Bonds  the  follow^ 
ing  clause ;  *'  it  being  first  declared  to  be  the  mutaal  under- 
<<  standing  and  agreement  of  the  parties  to  tlie  eontraet,  that 
**  the  lender  shall  be  liable  to  average  and  entitled  to  the 
^<  benefit  of  salvage,  in  the  same  manner,  to  all  intents  aad 
r  <<  purposes,  as  underwriters  on  a  polity  of  .insurance  are*  ae<- 

<<  cording  to  the  usage  and  practiccf  of  the  city  of  PhiIa4oi- 
f<  phia*'*  The  case  of  Aj^P^cton  against  Crownmshield  (d) 
was  relied  upon  by  the  defendant's  counsel;  butt  upon  a 
careful  examination  of  the  case,  it  will  be  found,  that  it 

(a)  2  Goody's  Marshall  547.    («)  1  Bin.  rep,  405.  Gibson  v.  Philadl  Ins^Co. 
W  121.  (d)  3  Mass.  tt^  443. 


APPENDDL  H 

makes  nothing  in  his  favour.    From  the  eircuBiotanae  of      i8il« 
its  being  questioned  whether  an  abandonment  was  necessary  - 
or  not,  and  from  the  resemblance  that  this  policy  was  said  to      t^^in»t  j 
hear»  in  tbat  respect,  to  a  wager  poliey^  it  was  insisted^  that  ,  Towsas. 
to  entitle  the  plaintiff  to  recover,  there  mnst  be  a  Jbial  ov  > 
total  loss.    But  that  would  leave  the  policy  destitute  of  red- 
procity ;  and  a  want  of  mutuality  is  a  want  of  justice,    b 
Toager  policies  there  can  be  neither  aahage  nor  farUtd  loss  } 
hut  the  subject  matter  of  the  present  insurance  was  capable 
of  a  yarh'al  loss,  in  various  ways :  And  the  parlies^  by  apply* 
ing  the  clause  to  the  nature  of  the  thing  insured,  mnst  have 
expected  mutual  advantage.    By  the  first  branch  of  the 
clause  the  insured  relinquishes  all  claim  of  a  partial  loss  | 
and  by  the  last,  according  to  the  construction  contended  for^ 
he  could  gain  nothing  ^  as  there  can  be  no  salvage  where 
there  is  an  absolute  or  final  loss. 

The  line  appears  to  have  been  accurately  drawn  he* 
tween  wagering  policies  and  policies  on  interest  In  urager* 
ing  policies  there  need  be  no  abandonment ;  and  a  temporary 
capture,  with  a  subsequent  recovery,  or  arrival  at  the  point 
of  destination  is  not  a  total  loss.  But  a  temporary  eaptnie# 
in  the  case  of  an  interest  policy,  is  a  total  loss,  if  the  insured 
chooses  to  abandon,  during  the  cootiAnance  of  the  restraint. 
In  a  policy  like  the  present  a  temporary  e^Kture,  oecasioning 
hut  a  short  delay,  and  no  material  injury,  would  operate  to 
the  advantage  of  the  insured,  if  he  could  perform  what  may 
be  deemed  necessary  to  fix  the  underwriters,  during  the  periL 

Bnt  whatever  the  actual  istentionB  of  the  parties  may 
have  beeiif  upon  the  happening  of  such  an  event  the  exproi^ 
sion  of  Judge  Bujuceb  (a),  would  be  entitled  to  much  weight 
The  court  are  to  <<  look  at  the  instrument  and  see  what  they 
<^  have  done ;  andf  if  they  have  not  expressed  their  intentiona 
^^upon  the  policy,  the  eourt  cannot  help  them;  and  thqr 
<«  most  remain  bound  hj  their  eontraof  On  the  other 
hand,  it  is  again  to  be  obaerved,  that  in  the  case  of  an  aveiw 
age  lossy  however  great,  the  underwriter  is  exonerated  from 

(a)  1  Term  rep.  309. 
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18i|:.      liability ;  and  in  Ibis  ease  an  average  loss  would  hare  been 
„  sustained^  to  a  certain  defin*ee,  if  there  had  been  no  abandon- 

ag'ointt  ment.  And  in  addition  to  this  the  plaintiff  bad  hem  detain^ 
T«wxRs.  ^^  {n  consequence  of  the  capture,  as  long  as  the  usual  time 
.  of  two  voyages.  Regarding  therefore  the  insurance  merdiy 
as  an  indemnity,  theplaintiff  is  not  without  equity.  Perhaps 
the  parties  were  not  fully  apprized  of  the  whole  efifeet  of  Hie 
clause  in  the  memorandum ;  but,  under  the  terms  of  the  po- 
licy, and  the  eircj^stances  of  the  ease^  this  court  can  disco- 
Tcr  no  principle  upon  which  the  underwriter  is  entitled  to  the 
earnings  of  the  Supercargo,  after  his  abandonment 

But  2ndly,  as  to  the  abandonment  being  made  by  a  per- 
son  having  sufficient  authority.  The  point  of  fhct,  submitted 
to  the  jury  at  the  trial,  was,  whether  Halowell's  ageney  ex- 
tended to  the  commercial  concerns  of  the  plaintiff,  as  it  had 
been  contended,  that  he  had  only  the  superintendanee  ef  fais- 
doiiiestic  affairs.  The  court  inclined  to  the  opinion  that  a 
general  agent  had  a  right  to  abandon ;  but  gave  no  express 
dec  ision.  The  court  cannot  say,  that  the  jury  have  gone  eon* 
trary  to  the  evidence,  in  believing  tliat  fialowelPs  ageney 
extended  to  the  commercial  concerns  of  the  pkuhtiff.  Tlie 
term  of  ^  general  agency''  is  more  peculiarly  appropriirted 
to  commercial  eonoems,  than  any  other ;  and  the  court 
tliink,  that  enough  can  be  collected  from  the  ease  of  W<tf 
and  others  against  Homcastle  (a),  and  the  case  of  DntHh 
against  Gatliff  (t),  to  shew  that  a  general  ag^it  has  a  right 
to  abandon,  indeed  it  requires  a  restriction  of  his  gmural 
power  to  deprive  him  of  the  right  of  abandoningA  The  act 
of  the  agent,  within  the  scope  of  his  authority^  binds  the  piin- 
eipal. 

An  objection  was  raised,  on  account  of  the  agency  being 
created  by  parol;  but  no  case  was  adduced ^o  support  the 
objection.  Upon  general  princijdes^  no  writing  was  necessa- 
ry ;  and  no  satisfactory  reason  being  assigned  to  form  an  ex- 
eepUon,  in  this  case,  the  court  must  deem  a  parol  anthOTi^ 
to  abandon  sufficient  (c). 

V 

(a)  1  BosAn.  and  Poll*  316.  (c>  3  Bio.  t^  450. 

(6)  4  DaU.  rep.  4^7. 
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Srdly,  Was  the  abaBdonment  made  daring  the  eontinn-      iffll. 


anee  of  the  total  loss  ?  It  is  now  settled,  that  the  right  of  the  *" 
insured  to  recover  for  a  total  loss,  must  depend  on  the  actu-      q^oifwc 
al  state  of  the  fact,  as  to  the  loss,  at  the  time  of  abandon-     Tow«»s. 
meat ;  and  not  on  the  knoii^Iedge  of  the  parties  (a).  And  the 
insured  should  not  only  prove  the  loss,  but  the  continuance 
of  it,  to  the  time  of  the  abandonment. 

In  this  case,  the  abandonment  \¥as  made  on  the  i5th  of 
July  1807.    The  letter  of  the  plaintiff,  whieh  gave  notice  of 
tho  arrangement  with  Burk,  bore  date  the  18th  of  July,  and 
the  articles  of  agreement,  by  which  the  vessel  was  liberated^ 
was  signed  on  the  25th  of  July.    Thcfre  was  also  some  parol 
evidence  on  this  point.    Newcomb  testified  that  he  was 
not  informed  of  Burkes  intention  to  deliver  up  the  property^ 
until  two  or  three  digrs  before  the  written  agreement;  and     , 
that  the  plaintiff  did  not  raise  the  funds,  to  pay  Burk,  until 
the  SSd  of  July.    From  the  letter  that  gave  the  information, 
it  rather  appeared,  to  have  been  a  recent  transaction.    It 
cannot  be  considered  in  the  light  of  a  decree  of  restitution^ 
where  the  parties  would  be  entitied  to  process  to  obtain  pos- 
session ;  the  peril  could  not  be  said  to  be  over,  even  on  the 
18th  of  July ;  it  depended  on  circumstances,  and  upon  the 
capricious  will  and  pleasure  of  Burk.    The  jury,  upon  the 
evidence,  might  reasonably  have  inferred,  that  the  peril  was 
not  over.    The  insured  is  not  bound  to  make  positive  proof; 
but  like  every  other  fact,  the  conclusion  is  to  be  drawn  from 
the  whole  evidence. 

As  to  the  abandonment  being  too  late,  iTdid  not  appear 
whenHalowell  received  his  information  of  tiie  capture.  .The 
abandonment  was  made  within  five  or  six  weeks  after  such 
information  might  have  been  received.  The  plaintiff  might 
have  supposed  that,  under  the  terms  of  the  policy,  no  formal 
abandonment  was  necessary.  His  agent  acted  with  more 
caution ;  but  there  was  nothing  in  the  conduct  of  either,  that 
looked  like  calculating  on  events.  Indeed,  from  the  terms 
of  the  policy,  such  calculation  was  out  of  the  question.    As 

(a)  2  CoDdj's  MartbaU  57a 
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18il.      Id  the  plaintifff  lie  mentioned  an  the  spot  that  he  was  insnr- 
'       ed  and  miirht  come  home,  bat  that  he  did  not  like  to  see 

PARKtR 

a^aimt      90  mneh  property  sacrificed.    He  might  hare  conceived  it 
ToWBRi.    ^  jjg  jjjg  ju^y  ^^  jiny  j^ijj  attend  to  the  cargo,  without  re- 
linquishing the  idea  of  considering  the  underwriter  as  liable 
to  him.    This  supposition  may  at  least  have  some  weight 
in  accounting  for  the  want  of  an  earlier  attention  to  the 
abandonment :  It  is  now  settled  tliat  the  state  of  the  fact,  at 
the  time  of  the  abandonment,  iaf  to  be  the  criterion,  and  if 
the  abandonment  is  not  made  during  the  peril,  there  can  be  but 
a  partial  loss  claimed.    An  abandonment,  in  this  ease  may^ 
have  been  necessary  to  fix  the  rights  of  the  parties,  and  to 
protect  the  insured  against  the  technical,  total  loss,  being 
changed  into  a  partial  loss,  (in  which  case,  he  was  to  have 
.     no  advantage  under  the  policy,)   the  court  is  inclined  to 
think,  that  a  notice  vould  have  been  sufficient ;  but  it  is  not 
necessary  to  determine  this  point.    If  an  abandonment  was 
necessary  it  could  not  be  for  the  usual  purpose  of  vesting  the 
property^  or  right  of  salvage  in  the  underwriter.    This  was 
precluded  by  the  terms  of  the  policy.    As  to  the  time  of  the 
abandonment^  the  rule  is,  that  it  is  to  be  made  in  a  reasona- 
.    hie  time  ;  and  the  principal  reasons  of  the  rule  are,  that  the 
underwriter  shall  have  an  early  opportunity  of  looking  after 
the  property  saved ;  and,  to  prevent  the  insured  from  calen- 
lating  on  events,  and  treating  it  as  a  total  or  partial  loss,  as 
may  best  answer  his  interest.    From  the  cases  here  referred 
to  (a)  it  is  difficult  to  say  what  is  a  reasonable  time,  under 
particular  circumstances.    It  must  rather  be  considered  as  a 
mixed  question  of  law  and  fact ;  for  the  jury  to  determine, 
under  the  direction  of  the  court.    It  would  be  more  conve- 
nient if  the  court  could  lay  down  the  rule  of  law,  with  certain- 
ty, leaving  it  to  the  jury  simply  to  fin4  the  fact.    In  the  ease 
before  the  court,  there  is  no  inducement  to  limit  the  aban- 
donment to  a  very  short  period ;  the  principal  reasons  for 

(a)  Condv*8  MmlMll  590, 593»  599-  1  Mast.  rep.  364. 

4  DaU.  Pep.  272-  4  Dall  rep.  447. 

2  Cain's  r^p.  253,  1  Term  rep.  613. 

3  Cain's  rep.  250.  4  Mass.  i«p.  669, 670. 
9  East's  rep.  283. 
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hastening  the  abandonment  do  not  exist.    There  was  no  pro-       iSil. 
pepty  for  the  undertvriter  to  look  after :  and  delay  must  oper-  ^^^ 

ate  in  his  faTour,  as  the  peril  in  the  meantime  might  eease  ;      ^otnw 
neither  could  ihe  case  present  any  motive  to  the  insured  to 
lie  by^  and  calculate  on  events.    Under  the  terms  of  the  po- 
licy^  and  the  circumstances  of  the  case,  the  court  cahnot  say, 
that  the  abandonment  was  unreastonahly  delayed. 

4th]y,  Was  there  any  waver  of  the  claim  of  a  total  loss  ? 
With  regard  to  this,  tlie  case  of  Dutilh  against^uetliff,  is  in 
some  respects  similar.  In  that  case  one  of  the  owners  was 
on  the  spot^  and  gave  intelligences  from  time  to  time ;  but  no 
particular  instructions  to  abandon ;  after  the  vessel  was  res^ 
tored  she  proceeded  on  her  voyage ;  but  the  court  said^  that 
they  could  not  presume  that  any  of  the  owners  acted  in  a 
manner  inconsistent  with  the  abandonment  made  by  their 
agent.  So,  in  the  cas&.  before  us,  the  court  cannot  say,  that 
the  conduct  of  the  supercargo  was  inconsistent  with  the  aban- 
donment made  by  his  agent.  The  vessel  proceeded,  after 
she  was  liberated  ;  and  the  business  was  transacted  according 
to  the  usual  practices^  whioh^  is  in  general^  fot  the  advan* 
tage  of  all  concerned. 

New  trial  refused. 


IN  THE  COURT  OF  COMMON  PLEAB^ 

OP  THB  FIRST  JVDICAI.  OISTICT. 

V 

GO£DiKo  against  stbs» 

THIS  cause  came  before  the  court  on  a  demurrer  to  evi- 
dence. It  was  an  action  brought  by  the  plaintiff* to  re« 
coTcr  from  the  ilefendant^  who  was  the  executor  of  his  wife's 
father,  and  her  trustee,  one  years  interest  on  a  legacy  of  four 
hundred  pounds,  devised  to  the  plaintitTs  wife^  by  her 
father^  the  defendant's  testator. 

12 
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1811.  The  testator  lived  and  died  in  tiie  State  of  New-Jwsey. 

__  —  n^  ^.^j  December  12th  1806^^    His  will  waa  in  tbe»c  irords* 

tiOLDiNC 

agfUtut  *^  I  Joseph  Kay  in  the  township  of  Waterford,  in  the 

County  of  Gloucester^  in  the  Slate  of  New  Jersey^  yeoman^ 
being  sick  and  weak  in  bodyy  but  of  sound  disposing  mind 
and  memory,  do  this  twenty-first  day  of  February  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  five  make  and 
publish  this  my  last  will  and  testament  in  manner  and  form 
following  that  is  to  say : 

First,  I  do  will  and  order  that  my  funeral  cxpcnees  and 
all  my  jnsi  debts  be  fully  paid  and  satisfied  out  of  my  per- 
sonal estate  by  my  executors  hereinafter  named. 

I  give  and  devise  unto  my  son  Aaron  Kay  all  that,  my 
tract  of  land,  begining  bXml  stone  in  the  old  road  leading  to 
Moorestown,  thence  .by  James  Hartley  and  Sarah  Middleton's 
land,  until  it  intersects  the  north  branch  of  Cooper's  Creek, 
thence  down  thf  middle  of  the  Creek  to  the  Fork,  thence  up 
the  south  branch  and  by  lands  late  of  John  Gill  and  Jesse 
Ellis  to  the  aforesaid  €|ld  road,  thence  up  the  iHiad  to  {he  be- 
ginning stone,  to  hold  to  him  during  by  natural  life  and  thea 
to  the  heirs  of  his  body  lawfully  begotten,  forever.  I  fur* 
ther  give  and  devise  onto  my  son  Aaron  Kny  his  heirs  and 
assigns  forever,  thirty  acres  of  .Woodland  to  be  surveyed  olf 
the  head  of  my  plantation  by  a  line  parallel  with  Samuel 
Stokes' line.  I  give  and  devise  unto  my  son  Joseph  Kay 
and  his  heirs  and  assigns  forever*  all  my  cleared  land  adjoin^ 
ing  on  the  road  leading  to  Borton's  Mill  and  adjoining 
Andrew  CaldwelFs  land,  and  thirty  acres  of  Woodland,  to  be 
surveyed  off,  adjoining  the  above  cleared  land.  And  also  all 
my  meadow  ground  and  hill  side  which  I  bought  of  Eliza- 
beth Hinehman  and  Isaac  Ellis,  which  lies  above  the  new 
Moorestown  Road.  I  give  and  devise  unto  my  son  Charles 
Kay  and  to  his  heirs  and  assigns  forever  all  my  dwelling 
house  and  land  where  I  now  live,  bounding  on  the  old  road 
leading  to  Moorestown  by  land  of  Andrew  Caldwell  and  Mat^ 
thias  Kay  and  including  my  meadow  in  Newtown.  .  Also,  all 
the  remainder  of  itiy  Woodland,  which  will  lie  between  the 
lots  herein  before  given  to  my  sons  Aaron  and  Joseph^  and 
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my  lot  of  land  which  I  purchased  of  WaUace  Lippincott  in      ISll. 
Waterford  and  also^  all  my  Cedar  Swamp  Land  in  the  Coun-  — — — 
ty  of  Gloucester.  offoin^t 

'  I  pre  and  bequeath  unto  my  daughter  Rachel,  the  iuii  I'^vrb. 
terest  of  four  hundred  pounds,  to  be  paid  her  annually  dur- 
ing her  natural  life,  and  at  her  decease,  I  giye  the  same  four^ 
hundred  pounds  equaUy  between  all  her  children.  I  give  and 
bequeath  unto  my  daughter  Elizabeth,  the  sum  of  four  hun- 
dred pounds.  I  give  and  bequeath  unto  her  two  children 
Maria  and  Sarah  the  sum  of  one  hundred  pounds  a  piece. 

I  give  and  bequeath  unto  my  grand  daughter  Ann  Eyre, . 
she  being  the  daughter  of  my  daughter  Sarah  deceased,  three 
hundred  pounds.    I  give  and  beqifeath  unto  my  son  Joseph 
the  sum  of  three  hundred  pounds.    I  give  and  bequeath  unto 
my  son  Charles  the  sum  of  two  hundred  pounds. 

All  the  residue  of  my  personal  estate  whatsoever,  I  give 
and  bequeath  unto  my  daughter  Elizabeth  and  my  sons  Jo- 
seph and  Charles  to  be  equally  divided  between  them,  share 
and  share  alike. 

I  do  will  and  ord^r  that  the  several  foregoing  legacies 
given  to  my  children  and  grand  children  in  their  minority 
shall  be  placed  out  at  interest,  at  the  end  of  one  year  from 
my  decease  and  to  be  paid  them  with  the  interest  thereon  ^ 
arising*as  they  attain  to  age  (that  is  to  say)  to  the  females, 
at  the  age  of  eighteen  years,  and  the  males  at  the  age  of 
twenty-one  years.'' 

The  question  before  the  Court  was  whether  the  plaintiff 
was  entitled  to  receive  from  the  executor,  interest  on  this  le- 
gacy, for  the  first  year  after  the  testator's  death. 

W.  Smith  and  Hallowellf  for  the  defendant,  contended, 
that  by  the  Laws  of  England,  of  Pennsylvania  and  of  New- 
Jersey  an  executor  is  allowed  one  year  to  settle  his  accounts, 
before  he  can  be  charged  interest  for  any  money  which 
comes  into  his  hands  as  executor  (a). 

They  admitted,  that  in  case  of  a  devise  of  lands  the 
devisiy  comes  into  possession  immediately ;  but  in  case  of 

(a)  Toller  on  Ez'ra.  245.  252.    4  Bac.  Abit.  Giul.'t  Ed.  434. 2.  Bioren'g 
cdl   Laws  of  Penn.  57.  Griffith's  treatise.  Laws  New  Jersey  ITS.  194. 


9*  JkPWsssum, 

1811.      beqaesty  of  personal  <)9tate^  the/law  aUows  the  exeoutor  one 
year  to  settle  las  aeeounts  before  he  is  obliged  to  pay  any 

t^aintt      legacy, 

£yrb.  ipiiQ  clause  in  this  vilU  /which  provides  that  the  money 

devised  to  his  children  and  grand  childi-eo  in  their  minority 
^ally  after  one  year^  be  put  out  at  inl^erest  shews,  that  it 
Diras  the  testator's  intention  that  his  executor  should  have 
one  year  to  settlo  his  accounts  as  executor. 

8.  Shoemqker,  eantra9  answered,  that  it  was  the  evi- 
dent  intention  of  the  testator  to  inake  this  4001  a  fund  for 
the  support  of  his  daughter,  and  if  the  interest  was  not  to 
eommenee  immediately  from  the  testator's  death,  she  could 
receive  no  support  from  that  fund,  'till  the  end  of  two  years 
after  his  death  ;  as  the  years  interest  is  not  to  be  paid  in  ad- 
vance, but  at  the  end  of  the  year ;  which,  according  to  the 
construction  contended  for  on  the  other  side,  would  only  com- 
mence  in  one  year  from  the  death  of  the  testator :  and  his 
daughter  must,  during  the  whole  of  those  two  years,  be  with* 
dut  support. 

Where*  no  time  is  mentioned  for  the  payment  of  a  lega- 
cy, it  is  payable  immediate  on  the  testators  death,  (a) 

PkK  CUHIAM. 

RrsH,  President. 

On  the  trial  of  the  cause  of  Goltling  against  Eyre,  execn- 
tor  of  Joseph  Kay,  there  was  a  demurrer  to  the  evidence,  and 
a  question  has  been  since  presented  to  the  Court,  founded  .on 
a  clause  in  tlie  will  of  Kay,  in  which  he  devises  to  liis  daugh- 
ter Rachel,  the  interest  of  4001,  to  be  paid  her  annually  dur* 
ing  her  natural  life.  She  was  at  that  time,  married  to  Gel- 
ding, a  seafaring  man.  It  is  agreed  that  there  are  assets  to 
p9Lj  the  demand,  and  that  Rachel  was  of  age  and  married,  at 
the  time  of  the  devise.  The  point  submitted  to  the  Court  is, 
whether  she  is  entitled  to  interest  on  the  4001,  at  the  expira- 
tion of  the  first  year  after  the  death  of  the  testator  ?  U:  wiU 

(a)  Fonb.  on  Eq.  3rO.  4S4. 


»««« 


be  proper  to  stat^  the  will  ajt  I^cgp.    Hi*  |ipii.0F  Uere  read      t9iU 
\L  as  above.  — 

Every  body  knows^  that  ii|  fl^ipbering  the  inteotioa  ^^uut^ 
of  a  testator^  the  -whole  will  murt  b^  inspected  aiid  that  ^^*^ 
every  ^ord  oapaUe  of  a  meaning  should  receive  it's  proper 
interpretation.  In  the  latter  ps^rt  of  the  will  now  under  eon- 
Bideration»  the  testator  says^  that  the  several  foregoing  lega- 
cieSf  given  to  his  ehildren^  and  grand  childreuy  in  the  minori- 
ty^  shall  be  placed  out  at  interest,  ai  the  end  of  one  yeatf 
from  his  decease,  to  be  paid  them,  with  the  interest  thereon 
arising,  as  they  attain  at  age ;  that  is  to  say,  to  the  females 
at  the  age  of  IS,  and  to  the  males  at  the  age  of  21  years. 
Rachel,  not  being  in  her  minority,  this  clause  has  no  other 
operation  than  to  afford  the  strongest  ground  to  helieve,  that  ' 
the  testator  intended  an  immediate  provision  for  her*  The 
word  annually  unequivocally  shews,  that  he  intended  she 
should  derive  a  benefit  under  the  will,  at  the  end  of  the  year. 
As  the  court  cannot  reject  this  word,  neither  can  we  substi- 
tute, in  it's  stead,  the  word  biannuaUyf  which  must  be  done, 
in  order  to  decide,  that  she  can  reoeive  nothing  under  this 
bequest,  until  after  the  expiration  of  iMuo  years. 

It  is  admitted,  that  the  general  rule  is,  that  interest  is 
not  payable  on  a  legacy  until  the  end  of  a  year  after  the 
death  of  the  testator.  But  this  rule  does  not  extend  to  cases 
where  l«;gacies  are  given  by  a  father  to  his  legitimate  chil- 
dren ;  because,  as  Lord  Hardwicke  says  (a),  «<  if  the  child 
<<  should  die  within  the  year,  it  would  have  no  maintenance ; 
€€  nobody  would  expend  mon^  for  it,  and  if  he  did,  he  would 
<<  lose  it."  In  Hard's  Yez.  (b),  the  law  upon  this  subject  is 
fully  and  clearly  stated.  Interest  commences  in  all  cases 
from  the  death  of  the  testator,  where  specific  legacies  are 
given,  or  where  a  legacy  is  given  generally,  to  a  child, 
whether  by  way  of  portion  or  not,  in  order  to  create  a  provi- 
sion for  it  maintenance.  Even  where  a  legacy  is  payable  at 
a  certain  age,  and  the  child  is  not  otherwise  provided  for, 

id)  1  \ez.  211.       ^ 

(5)  1  Vol.  308.  Beckford  vs.  Tobin. 


M  APFENDDL 

18il»      eoQirts  have  gone  io  far  as  to  allow  interest^  for  it's  support 
ia  the  mean  time,  before  it^s  arriyal  at  the  age  mentioned  in 


mm 


^^i     the  urilL    We  are  of  opinion  that  judgment  in  this  ease  be 
£t»x.      entered  for  Abraham 


Jjudgment  for  the 


*  A  writ  of  error  was  ulcen  to  the  Supreme  Court  where  the  shove  jad|^« 
ncntWM  Affirmed.    See  5  Bia  rep.  473. 
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ABATEMENT*  I.  If  a  freeholder  joins  with  one  who  is  not 

exempted  from  aiTest  in  the  commission 
of  a  joint  trespass,  the  court  will  not  abate 
a  writ  issued  against  them  jointly*     FiFt 
-  V.  Keating.        .....    135 

3.  In  y^enerai  writs^  where  the  special  mat- 
ter is  not  set  forth,  if  the  plaintiff  is  non 
suited  before  he  counts,  and  a  second  writ 
has  issued,  pending  the  first,  yet  the  for-* 
mer  cannot  be  pleaded  in  abatement. 
CoATKs  8c  M'Carnkt  v.  M'Camm.  if 3 

3.  If  a  plea  in  abatement  is  entered  in  timet 
it  muu  be  disposed  of  before  any  judg*  . 
ment  can  be  signed  for  want  of  an  affida- 
vit of  defence.     T6id.        ...       /(/« 

4*  A  plea  in  abatement  cannot  be  entered 
after  a  general  imparlance.    Ibid*-      «        idt 

5.  The  court  refused  to  abate  a  writ  that  had 
been  issued  against  a  freeholder,  there 
existing  unsatisfied  judgments^  although 
the  judgments  had  been  entered  more 
than  five  years  before  the  writ  was  issued* 
Heatlt  v.  Mvssi.      *        .        -        -    \T$ 

AGE.    T'     •     •     1*  A  personof  full  age  binding  himself  ap- 
prentice to  learn  a  tradei  is  iM>t  subject  to 
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AGE  Continued*  the  provisions  of  the  act  of  assembly  giv- 
ing summary  jurisdiction  in  disputes  be- 
tween masters  and  apprentices.  Common- 

W£ALTRV.  STUnOEON.      -  -  -  305 

AGENT.  •  1»  In  the  settlement  of  an  account  here,  be- 
tween a  principal  and  agent, the  agent  was 
allowed  for  certain  advances  supposed  to 
have  been  made  in  England.  The  prin- 
cipal was  afterwards  obliged  to  pay  the 
^  same  sums  in  England,  they  never  hav- 

ing, in  reality,  been  paid.  At  the  time  of 
the  allowance  the  rate  of  Exchange  be- 
tween England  and  this  country  was 
about  par ;  but  it  had  considerably  fallen 
when  the  principal  made  the  payments. 
The  court  confirmed  an  award  of  refer- 
ees, allowing  the  principal  the  amount 
originally  charged,  with  interest.  Youmg- 

HUSBAND  V.  JaUES.  ...  148 

ALIEN.     .     .      1.  An  aUen  enemy  has  a  right  to  make  his 

declaration  of  intention  of  becoming  a  cit- 
izen, but  not  to  be  naturalized.  The 
caseofWM  Little.        -        •        -      218 

AMENDMENT.  I.  The  court  would  not,   after   the  jury 

were  sworn,  grant  leave  to  amend  a  de- 
claration Vk  trover^  by  inserting  other  ar- 
ticles. Xeasbt  v.  Dokaldson.  103 
3.  In  an  action  of  slander,  where  the  words 
were  not  actionable  in  themselves^  but 
were  laid  as  having  been  spoken  of 
a  mut'ft  trcfde  BtealUn^f  the  couit  refused 
to  allow  the  declaraUon  to  be  amended, 
after  the  jury  were  sworn,  bf  altering  the 
iradc  laid  in  the  declarutioo.  Tbacsara 
V  CoHREN.          -      .  -        -        -            346 

APPEAL.      .       1.  Excepting  16  thd  ball  on  an  appeal  from 

a  decision  of  arbitrators  is  not  a  waver 
of  the  right  to  move  to  strike  off  the  ap- 
peal.   Hampton*s  assignee}  &c.  v.  Eb- 

R£l?Z£X.I.Ea  c/ <!/.         *  -         ^         -It 
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APPEAL  CoH^d  3.  The  day  on  which  an  award  of  arbitratora 

is  entered^  is  included  in  the  twenty  days 
within  which  an  appeal  must  be  entered.' 
Ibid,        •        •         •         •        •        -  U 

3.  The  cenrt  reflised  to  strike  ofFa  rule  for 
arbitration  wliich  had4>een  entered  by  a 
plaintiff;  in  an  action  wliich  was  com- 
menced by  a  cafiiasf  after  the  defendant 
had  appeared  by  counsel^  but  before  spe* 
cial  ball  had  been  entered.  Paux»  v. 
PuRCi:LL,  id,  V.  M'KsK.         *  -         30 

4.  Qufre  if  the  bail  is  thereby  discharged. 
Ibid.  .  .  -  frf. 

5.  On  an  appeal  from  the  decision  of  arbi* 
trators  in  a  suit  brought  in  the  name  of 
Ittro  persons  to  the  use  of  another^  the 
oath  may  be  made  by  one  of  the  nominal 
plaintiiftf.    Dale,  &c.  v.  Outes.  51 

6.  An  agreement)  not  to  appeal  from  the 
decision  of  arbitrators  is  binding ;  and  if 
one  of  the  parties  afterwards  appeals,  the 
court  will  dismiss  the  appeal.     Ksrr 

V.  Smith.  -  -  n.       99 

7.  An  alderman  has  no  power  to  issue  a 
scire  faciaa  on  a  recognizance  to  appeal 
after  judgment  obtidned  on  the  appeal  in 
the  court  of  common  pleas.       Smith  v. 

WiCDs.  -  -  -      150 

S.  An  appeal  from  an  order  of  removal  of 
a  pauper  waS}  by  inadvertencei  made  to 
the  quarter  aessionsi  instead  of  to  the 
mayor^a  court;  the  appeal  being  dismiss- 
ed by  the  quarter  sessions  was  the  same 
day  lodged  in  the  mayor's  court;  but  the 
mayor's  court  also  dismissed  the  appeal) 
because  it  was  not  lodged  to  the  next  «f  <• 
Mti  after  the  rcm&vul.        -  •         353 

APPRENTICE.  1.  The  representatives  of  a  master  of  an  ap- 
prentice whose  indenture  did  not  rtttend 
to  executors  or  administrators,  but  to  as- 
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APPRENTICE  >     signs,  arc  not  entilled  to  receive  the  wages 
Continued.      5     earned  by  the  apprentice  after  tiie  mas- 
ter's death  and  before  the  expiration  of  the 
apprenticeship.     Kehmedt  t*.  Savaok.     ITS 

3.  An  indenture  of  apprenticeship  executed 
in  Connecticuti  uras  transferred  hj  a  parol 
agreement  made  in  New- Jersey ;  the  ap- 
prent  ce  absconded,  and  a  note  eiven  in 
con»deration  of  the  transfer*  was  held  to 
be  recoverable*     Martin  v.  Rics.     -      191 

3.  A  person  o'  fiill  age  binding  himself  ap- 
prentice, to  learn  a  trade,  is  not  subject 
to  the  provisions  of  the  act  of  assemblf ,  ^ 
g|vin|(  summary  jurisdictions  in  disputes 
between  masters  and  apprentices.  Com- 
monwealth V.  Sturgeon.         *        -    205 

ARBITRATION.  1.  Excepting  to  the  bail  on  an  appeal  from 

the  decision  of  arbitrators  is  not  a  waver 
of  the  right  t  move  to  strike  off  the  ap- 
peal.  Hampton'^  assignees,  &c.  v.  Eh- 

RENZEI.LER   et  ol.  -  -  -  18 

3.  The  day  on  which  an  award  of  arbitrators 
I  is  entered,  is  included  in  the  twenty  days 

^  within  which  an  appeal  must  be  entered. 

Ibid, id. 

3.  The  court  refused  to  strike  off  a  rule  for 
arbitration  which  had  been  entered  by  a 
plaintiff,  in  an  action  which  was  commen- 
ced by  a  capias,,  after  the  defendant  had 
appeared  by  counsel  but  before  special 
bail  had  been  entered.  Paul  v.  Purcell. 

id  V.  M'Keb.       -        .        -        -        -    20 

4.  Qucre^  if  the  bail  is  thereby  discharged,    id^ 

5.  On  an  appeal  from  the  decision  of  arbi* 
trators  in  a  suit  brought  in  the  name  of 
two  persons  to  the  use  of  another,  the  oath 
may  be  made  by  one  of  the  nominal  plain- 
tiffs    DalE)  ^c.  v.  Oliver.        -        -91 

€.  An  agreement,  not  to  appeal  from  the 
decision  of  arbitrators  is  binding ;  and  if 
one  of  the  parties  afterwards  appeals,  the 
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ARBITRATION  }  court  mil  dismiss  the  appeal.    Kerr  v. 

Continue^.       i  Smith. 99 

7«  The  court  refused  to  strike  off  a  rule  for 
arbitration  V  which  had  been  entered  by  a 
plaintiff  in  an  action  commenced  by  a 
ca/iiasy  before  the  writ  had  been  served. 
Thomas  v.  Hopkins.        .        .        -     145 

8.  The  party  acquiescing^  in  an  award  of  ar- 
bitrators is  not  subjected  to  the  payment 
of  one  dollar  per  day  to  the  party  appeal* 
ing,  who  obtains  an  award  in  his  favour. 

WtCOPF  V,  CORLKSS.  ...        2lT 

9.  Entering  a  rule  for  arbitration,  by  a  plain- 
tiff, in  a  cause,  is  no  waver  of  special  bail. 
Frankford  v.  Phillbr.     .        •        -    343 

10.  Judge  Rush's  opinion  on  the  arbitration 
law.    jffifiendLvm        .        -        .        -         17 

ATTACHMENT.  1.  A  foreign  attachment  cannot  legally  be 

issued  against  the  effects  of  a  person 
dwelling  in  the  county  where  the  writ  is- 
sued. Bainbridos  et  al.  v>  Aldersoh 
&  Co#  -  -  ».  -  .  .  51 
3,  It  is  no  cause  to  dissolve  a  foreign  attach- 
ment that  it  has  issued  against  a  person 
who  never  was  within  the  limits  of  the 
State  of  Pennsylvania.  Redwood  v. 
CoNSEquA.         .        •        -        .        -       62 

3.  On  a  9cire/heias  against  a  garnishee  in  a 
foreign  attachment,  and  interrogatories 
filed,  the  law  requires  the  court  to  fix  a 
day  for  the  appearance  of  the  gamisheoi 
and  they  will  take  care  that  a  reasonable 
notice  is  given.  M'Grapitv.Dorfsuille.  101 

4.  Wh*  n  the  plaintiff  took  his  rule  ^'  t<t  an- 
swer in  twenty  days/'  the  twentieth  day 
was  the  time  fixed.    Ibid.         -  -       Id. 

I.  Seven  days  are  not  a  reasonable  notice. /&/(/•  id^ 
6.  A  foreign  attachment  will  not  lie  fo  de- 
mands which  arise  ex  delicto  ;  or  where 
special  bail  would  not  be  regularly  requir- 
ed.   FiSBSR  V.  CoxsEquA.    jififiendix,     3t 
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ATTACHMT 1  7.  Nor  is  it  confined  to  cases  otdebtt  in  the 
CMmued.     J     strictandlitcralnieaningof  the  word*  iWcf.    28 

S.  Bot  for  every  claim  that  upon  a  fair  con- 
struction of  the  act  of  assembly  or  even  in 
cotninon  parlance  can  be  denominated  a 
debt     Ibid. kL 

9 .  A  debt  was  attached  by  virtue  of  a  foreign 
attachment,  and  the  gariushee  dying  intes- 
tate, and  his  estate  being  insufficient  to 
satisfy  all  hi^  creditors,  it  was  held  that 
the  plaintiff  had  no  preference  over  the 
other  creditors.      Pabkbr  v.  Faek.        S3 1 

ATTORNEY.*  ! .  A  paper  \ipder  seal)  purporting  to  be  a  re- 
lease executed  by  attorney,  was  rejected^ 
because  it  did  not  appear  that  the  attorney 
was  attthorized  by  deed  to  execute  a  re- 
lease. Rankin's  adm'ra.  8(C.  v.  Coofer.  13 
S«  Judgment  ha^ng  been  entered  in  the 
common  pleas  of  Delaware  county,  bf 
virtue  of  a  bond  f  nd  warrant  of  attorney, 
which  warrant,  was  directed  to  William 
Lewis,  esq.  attorney  of  the  supreme  court, 
or  any  other  attorney  in  the  said  court 
•r  any  court  elsewhere,  Sec.  authorising 
the  attorney  to  appear  in  an  action  then 
brought  or  to  b^  brought  on  the  said  obli- 
gation, &c«  and  to  confess  judgment  there- 
upon for  the  sum  of  S3,000,  the  court  set 
aade  ^  judgment  subsequently  entered 
thereon*  in  the  lUstrict  court.    Livxi lt 

'  C^^pENKOCt* 321 

AUTHORITY.    1*  A  paper  under  seal  purporting  to  be  a 

release  executed  by  attorney,  was  rejected, 
because  it  did  not  appear,  that  the  attorney 
Was  authorized  by  deed  to  execute  a  re- 
lease* Ranexn's  adm'rs«  he.  v.  Coofbr.      13 

« 

2.  Judgment  having  been  entered  in  the  com- 
mon pleas  of  Delaware  county,  by  virtue 
of  a  bond  and  warrant  of  attorney,  which 
warrant  was  directed  to  William  Lewis, 
esq.  attorney  of  the  supreme  courti  or  any 
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AUTHORITY  "I      otlier  attorney  in  the  said  court  or  any  court 
Continued.      J      elsewhere,  8cc.  authorising  the  attorney 

to  appear  in  an  action  then  brought  or  to 
be  brought  on  the  said  obligation}  &c*  and 
to  confess  judgment  thereupon  for  the 
0um  of  2  3,000,  the  court  set  aside  a  judg-^ 
ment  subsequently  entered  thereon,  in  the 
district  court.    Livezlt  v.  Pkknock*      331 

BAIL.    •    •    «    1.  Before  special  bail  is  entered,  the  defend- 
ant may  be  considered  in  court  Jbr  tome 
fiurfioaea.     Paul  v.  Pt^^cxLL,  id*  v« 
M'Kee.        ------    20 

3.  He  may  move  for  a  rule  on  the  plaintiff 
to  shew  his  cause  of  action,  or  he  may  ob- 
tain a  rule  to  take  depositions.       Ibid^        id, 

3.  A  plaintiflF  may  in  any  case  wave  his  right 

to  special  bail  and  proceed  to  trial.    Ibid,    id* 

4.  Entering  a  rule  for  arbitration, by  a  plain- 
tiff, in  a  cause,  is  no  waver  of  special  bai]« 
FRAKKrouD  V.  Pbillsr.  *        «       343 

BILL  OF  EXCHANGE.  1.  If  ^.  to  raise  money  drawsabiU 

on  B.  in  favor  of  a  fictitious  person,  and 
B.knofffing  Mr  ^r/,  accepts  the  bill,  and  it 
is  afterwards  endorsed  in  the  name  of  the 
fictitious  payee,  and  comes  to  the  posses- 
sion of  an  innocent  person,  the  acceptor  ia 
liable.    Mussi  v.  Lorain.        -       -        56 

BOND.  •  •  •  1.  The  following  words  <<to  which  pay- 
ment well  and  truly  to  be  ijaade  and  done* 
we  bind  ourselves,  our  heirs,  executor8^ 
administrators,  and  every  qf  them^  firmly 
by  these  presents,"  make  u^'oihr  andnota 
joint  and  several  bond.  Pxckeb  et  al%  xr. 
Julius,  8cc.  -  -  -  -  -  31 
3.  Two  persons,  one  as  principal  and  the 
other  as  surety,  executed  a  joint  bond ;  the 
surety  died,  and  the  prindpal  survivingi 
became  insolvent ;  it  was  held  that  anac. 
tion  could  not  be  maintained  against  the 
executor  of  the  deceased  surety  for  the 
amount  of  the  bond*       Ibid.  id. 
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BOND  Continued.  3.  Debt  will  not  lie  on  a  single  bond  for  the 

payment  of  several  sums  of  money  at  se- 
veral days,  until  the  last  day  of  payment 
is  past.     Hopkins  v.Deaves.      -        -     9 

4.  Contra^  of  a  bond  with  a  penalty.       Ibid.  .  id^ 

5.  A  bond  with  a  penalty  and  warrant  of  at- 
torney were  g^ven,  conditioned  to  pay  and 
take  up  certain  promissory  notes  drawn 

,  by  the  obligor  and  endorsed  by  the  obli* 

geey  payable  at  different  periods,  and  fill- 
hr  and  completely  to  indemnify  and  save 
harmless  the  said  obligee,  his  executorS) 
&c.  from  all  damage,  &c.  by  reason  of  the 
notes ;  the  first  note  was  protested  for  non- 
payment, whereupon  the  obligee  entered 
up  the  bond  and  took  out  execution  for 
the  whole  amount  of  all  the  notes  i  after  the 
'  obligor  had  paid  the  amount  of  the  note 

that  had  been  prott5ted,the  court  set  aude 
the  execution.    Ibid.  -        -        *        u^ 

6.  It  is  no  bar  to  an  action  for  money  had 
and  received  that  a  third  person  has  enter- 
ed into  a  bond  to  the  plaintiff,  conditioned 
for  the  faithful  collection  and  payment  of 
the  money  in  controversy.  Axbe's  ex's* 

V,  Muss    LMAN  -  -  -    ,     '       ^^^ 

7.  ^.  having  purchased  lanJ  and  given  his 
bond  in  part  payment,  took  a  bond  from 
the  grantor  and  sureties  to  indemnify 
him  from  all  incumbrances  ;  on  an  action 
brought  b\  the  grantor  on  the  bond  given 
for  part  of  the  consideration,  and  under 
the  plea  of  payment  and  evidence  given  of 
the  land  being  sold  by  judgments  against 
the  grantor,  by  which  the  consideration 
had  failed,  the  court  allowed  the  plaintiff 
to  give  evidence  of  a  recovery  on  the  bond 
of  indemnity .GalbraitH)  dec.  v.Ahxhim*  US 
COMMITMENT.  1.  If  a  justice  of  the  peace  has  a  right  to 

commit  for  contempt,  it  can  only  be  for  a 
contempt  committed  while  tn  the  execu* 
Hon  qf  hia  office^  in  hit  ytTOicidi,  cafiacity, 
FlTLBR  V.  FROBAaco.  -        -         -     137 


CONSIDERATION.  1 .  B7  a  ptivate  act  of  aftsettiblj;  John 

Biddis  was  authorised  to  vend  certain  pa« 
tent  rights,  through  the  medium  of  a  lot^ 
ter3r,  for  eighteen  months ;  after  the  expl* 
^  ration  of  the'  time  limited,  tickets  were 
sold  and  a  bond  and  warrant  of  attorney 
taken  for  the  amount ;  the  court  held  the 
consideration  of  the  bond  unlawful^  and 
the  contract  void*  Baatonv.  HtxG^As.  48 
S.  Though  a  contract  is  inrvalidj  yet  if  it  is 
not  contrary  to  law  or  fraudulent,  it  will 
be  a  good  consideration.  Martin  v.  Ricx.  191 

CONSTITUTION.  1.  The  constitution  of  Pennsylvania  op- 
poses BO  obstacle  in  the  way  of  punishing 
summarily,  for  such  contempts  as  are 
committed  in  the  face  of  those  who  are 
appointed  to  administer  justice^  and  which 
may  have  a  tendency  to  obstruct  their  pro« 
ceedtngs.    Fitlfh  v.  PAOBAsto.  137 

2.  Quere*  Have  the  Judiciary  of  Pennsylva- 
nia the  right  to  declare  an  act  of  assembly 
tmconstitutional  ?     ^ote  to  the  caae  of  * 
JetfNToWBRS.  i9d 

eONTEMPTS.    1 .  The  constitution  of  Pennsylvania  oppotes 

no  obstacle  in  the  way  of  punishing  sum 
marily^  for  such  contempts  as  are  com^ 
niltted  hi  the  face  of  those  who  are  ap- 
pointed to  administer  justice,  and  which 
may  have  a  tendency  to  obstruct  their  pro* 
eeedings.    Fitler  v.  P&obasco.  137 

COSTS.    I    '•    '•  I*  A  submission  was  made  to  referees,  who 

awarded,  for  the  plaintiff  g  343  6i-l00| 
und  thdt  the  fiUdntifffiay  the  co^ts^  and  that 
he  had  no  cauae  of  action  $  the  court 
entered  judgment  for  the  pluntiff,  mth 
coBta.  Motr at -r.  Dorset*  -  -  24 
2.  In  an  action  of  slander  brought  in  the  dis- 
trict court  for  the  city  and  county  of  Phi«> 
ladelphia,  where  the  damage  laid  in  the 
declaration  exceeds  one  hundred  doUarS} 
the  plaintiff,  if  he  recoferamore  than  40 
9. 
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COSTS  C<miinu€d.  BhilHngs,'  will  be  entiUed  to  his  costs. 

Strutzer  V,  MoRGAir.  -  -        38 

S.  The  party  acquiescing  in  an  ayard  of  ar* 
bitrators  is  not  subjected  to  the  payment 
of  one  dollar  per  day  to  the  party  appcal- 
ing»  who  obtains  an  award  in  his  favour. 
Wtcqff  v.  CoRLftss.  -  -217 

COURT*    ;    .     1.  An  act  to  provide  for  the  erection  of  ui 

additional  court  within  the  city  and  county 
of  Philadelphia.  •  -  -        ^ 

5.  The  style  of  the  court  to  be,  «^  The  dis- 
trict court  for  the  city  and  county  of  Phi-* 
ladelphia/'        -  -  •  -id. 

3«  It  sht^U  coiiMst  of  a  preudent  and  two  as- 
sistant judgeSf  uiy  two  of  whom  to  be  a 
quorum*  .  •  - 

4.  To  have  power  to  try,  hear  and  determine 
all  civil  pleas  rand  actions,  real,  personal 
and  mixed,  where  the^um  in  controversy 
^  shall  exceed'one  hundred  dollar^*        -        10 

5*  From  and  after  the  first  Monday  of  June 
lai  I,  an  causes  depending  in  the  court  of 
common  pleas  of  the  city  and  county  of 
Philadelphia,  where  the  sum  in  contro- 
tersy  exceeds  -one  hundred  dollarS}  to  be 
transferred  t&  the  district  court.  -        id. 

6.  No. cause  to  be  removed  from  the  district 

by  tcrHorari  or  habeas  corfiu*.  -  id. 

r«  Writs  of  error  to  lie  from  the  supreme 

iPpurt  to  the  district  court.  ^         •*     id, 

8»  The  judges  of  the  district  court  to  hold 

four  terms  in  a  year,and  adjourned  courts 

whenever  the  state  of  the  business  shall 

require  it>  -  -  -id. 

9.  If  the  number  of  suits  render  it  necessary 

they  shall  sit  nine  months  in  every  year,  id* 
10*  They  have  power  to  make  rules  of  court,  id* 
11.  No  suit  to  be  delayed  beyond  the  fourth 

term.  -  •  •  -  11 

13.  The  wilful  delay  of  a  cause  in  the  judgesi 
to  constitnip  a  misdemeanottr  in  office.       id. 
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COURT  Con/'d.  13.  Compensation  of  the  judges.  -  U 

14*  The  prothonoury  of  the  common  pleas 

and  the  sheriff  and  coroner  of  Philadel* 

phia  city  and  county  to  obey  all  lawful 

orders  of  the  district  court.  •  id. 

15.  First  Monday  of  May  to  be  the  first  test 

day.  .  .  •  •  id. 

1  (•  Jurors  to  be  selected  and  returned  accord- 
ing to  the  act  of  the  29th  of  March,  1 805»   id. 

17.  The  act  tcf  remain  in  force  six  years,  and 

no  longer.  •  .  •  .13 

18.  The  district  court  for  the  city  and  county 

of  Philadelphia  opened.  .  .        f^^- 

19.  The  district  court  lor  the  cityand  county 
of  Philadelphia  hath  jurisdiction  in  all 
cases  of  slander,  where  the  damage  laid 
in  the  declaration  exceeds  one  hundred 
dollars,  without  regard  to  the  amount  re- 
covered.   Strutzsr  v.  Morgan*  38 

90.  An  alderman  has  no  power  to  issue  h9cir& 
faciaa  on  a  recognizance  to  appeal,  after 
judgment  obtained  on  the  appeal  in  die 
court  of  common  pleas.  Smith  v.  Wilds.  190 

31.  The  defendant  in  an  execution  issued  by 
the  district  court  for  the  city  and  county 
of  Philadelphia,  petitioned  for  the  benefit 
of  the  act  of  assembly  of  the  13th  March^ 
1812 ;  and  having  obtained  a  provisional 
discharge,  he  mis  liberated  from  pris<m 
by  the  court  of  common  pleas  of  Phlladel- 
phia  county  upon  a  habeoa  corpiu.  The 
case  of  JoHK  TowBRs.  195 

33.  Quere.  Have  the  judiciary  of  Pennsylva* 
ma  the  right  to  declare  an  act  of  assembly 
unconstitutional  ?  J^ote  to  the  case  of 
John  Towrrs.  •  .199 

-S3.  The  mayor's  court  discharged  a  recogoi* 
zance  entered  into  before  the  mayor  of  the 
city  of  Philadelphia,  by  a  husband,  on  the 
apptication  of  his  wife  aloncy  and  com- 
plained that  he  had  deserted  her.    Coax- 

BC01IWBALTB  V*  HlLt.  -  -        21 
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COURT  Cont*d.  24.  Qtterf— Whether  the  facts  ncccaaary  tq 

give  jurisdiction  should  appear  upon  the 
face  of  the  recognisance*  Ibid.  -  id. 
35*  The  district  court  6>r  the  cityan4  county 
of  Philadelphia  has  jurisdiction  in  those 
cases  only  where  the  9um  s^BSTjNTJJtir 
in  controvert  exceeds  one  hundred  dol- 
lars. The  verdict  is  sometimes,  hut  not 
.  always,  the  rule  to  ascertain  the  sum  in 
controversy.  In  torts  and  trespass  it  de» 
pends  on  the  demand  laid  in  the  declara* 
tion.  In  ejectment  it  may  be  established 
by  a£&davits«  In  som^  cases  the  court  wSI 
judge  fro^i  the  circumstances  appearing 
at  the  trial.       Btrvb  v  Gordon.  371 

36.  The  district  coiirt  for  the  city  and  county 
of  Philadelphia  have  no  power  to  discharge 
a  person  by  the  insolvei^t  laws.  The  case 
of  F«  C*  Sarmisj^to.         Afifiendix,  61 

OAMAGESt  U  It  is  no  cause  to  dissolve  a  foreign  attach- 
ment that  the  claim  Is  for  unUqiddated 
damages^  for  the  non  performance  of  a  con- 
tract     FsSgHK  V.  CONSEQUA.        -  -        63 

2.  In  an  action  for  a  joint  trespass^  against 
twoor  morei  if  the  jury  find  the  defendants    - 
jointly  guilty,  they  cannot  assess  several 
damages.    Sbci^t^  tr.  Huntbr         -      333 

3»  The  court  possess  the  power  to  grant 
new  tri^ils  for  .excessiveness  of  damages  in 
cases  of  torts,  except  crim^  con.    SuoS" 

M AKFS  V.  LlYJrSLT*  -  -  386 

4.  In  torts,  generally,  the  court  would  not 
grant  a  new  XT&^Xjmtrely  because  they  were 
dissatisfied  with  the  verdict.     Ibid,  id, 

DAYf    9     •     •     I.  When  a  computation  ofdme  is  made 

from  an  tut  done^  the  day  on  which  the  act 
was  done  must  be  included ;  but  when 
the  computation  lAfrom  the  day  itself, 
then  the  day  is  excluded.  Hampton,  as- 
signee, 8ce«  V.  Ebrenzellbr,  isf  al.  •  18 
3r  There  are  no  fractions  of  a  day,  unless  to 
prevent  a  great  miscHe^*    IHd. 
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DAT  CQfUhmed.    3*  T||e  day  oo  whi^h  m  award  of  trbitrators 

is  entered,  is  included  in  t^e  twenty  daya 
withia  wbidi  an  appeal  must  be  entered. 
IbkL     ..••.•.         id. 

4.  Ill  trespass  the  day  laid  in  the  declam* 
*               tion  is  immaterial  provided  it  is  previous 
to  the  bringing  of  the  action.    Charles 
y*  Dsiifvx* 313 

^9    If  no  day    is  laid,    or  an  imposuble 

dayi  it  is  cured  by  verdict :  but  if  the  day 

h^i  be  after  the  bringing  of  the  action, 

and  be  pa$t  at  the  time  of  trial,  the  error 

will  be  fatal.    Ibid.       -       -       -       -id. 

DIEGJuAR ATIOK<  i.  A  declara^n  ia  considered  a  state- 

vie9t»  within  the  meaning  of  the  act  to 
regulate  aibitrationsi  &c*  MCarnkt  v. 
M«Cakii:.        .....  40 

d.  The  court  would  ixyt,  after  the  jury  were 
sworn,  grant  leave  to  amend  a  declara- 
tion in  trovrr^  by  inserting  other  articles* 
Kbasbt  v.  DovA^Dsoir.        ...  105 

3.  In  an  action  of  slander,  ^here  the  words 
were  not  actionable  in  themselves,  but 
were  laid  as  having  been  spoken  of  a  man's 
trade  or  calimg>,  tiie  court  refused  to  al* 
low  the  declaration  to  be  amended  after 
the  jury  were  sworn ,  by  altering  the  trade 
laid  in  the  declaration.  Thackara  v* 
CuRRXir*        •        •        •        .        .         246 

4«  in  trespass  the  day  laid  in  the  declara- 
tion is  immaterial,  provided  it  is  previous 
to  the  bringing  of  the  action.  Ch  arlbs 
V.  Dalpux.       .....    313 

5«  If  no  day  is  laid,  or  an  impossible  day^ 
it  is  cured  by  vercBct :  but  if  the  day  laid 
be  after  the  bringing  of  the  action,  and 
be  past  at  the  time  of  trial,  the  error  will 

be  fatal.    Md. id. 

DBPOSmONr    1*  The  depi^sitian  of  a  witness  who  was  not 

within  the  jurisdictioa  of  the  court,  was 
read  although  no  subpoena  had  been  tak- 
fQOttt,    RMisiir  V.  Cof »R.        -  13 
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DEPOSITION,  >  9.  On  a  rule  for  a  new  trial  the  court  re- 


Continued.       5 


DEVISES. 


EVIDENCE. 


jeeted  the  depositionB  of  witnesses  taken 
immediatelf  after  the  trial«  produced 
to  explain  and  qualify  the  evidence  thej 
gave  at  the  trial.    Here  v.  Slouqb. 

U  A  man  by  his  will  gave  his  executors  pow- 
er  to  sell  as  much  of  his  remaining  lands 
as  should  be  sufficient  to  pay  his  debtSd«— 
Instead  of  selling,  an  arrangement  was 
made  between  the  executors  and  the  ro« 
uduary  devisees,  by  which  each  devisee 
was  to  have  his  part  upon  paying  Jiis  pro- 
portion of  the  debts*  The  court  were  of 
opinion  that  the  debts  remained  a  lien  on 
the  premises  longer  than  seven  yearSf 
notwithstanding  the  4th  secdon  of  the  act 
of  the  4th  of  April,  1797,  and  that  a  pur- 
chaser under  any  one  of  the  devisees 
took  it— subject  to  that  lien*  Mxllbe 
V.  Stout.       -        -        -       -       - 

1.  A  paper  under  seal  purporting  to  be  a 
release^  executed  by  an  attorney,  was  re- 
jected, because  it  did  not  appear  that  the 

'  attorney  was  authcHised  Ity  deed  to  exe- 
cute a  release.  Ravxir  adm'n  8ccv. 
Cooper 
S.  The  nth  section  of  the  arbitration  act 
was  intended  to  prevent  a  party  from 
witholdiog  from  the  arbitrators,  evidence 
which  he  had  in  his  possession  at  the  time 
of  the  arbitration.  Estansom  v.  Du- 
FUT -         - 

3.  On  a  rule  for  a  new  trial  the  court  re- 
jected the  depositions  of  witnesses,  taken 
immediately  afler  the  trial,  produced  to 
explain  and  qualify  the  endence  they  gave 
at  the  trial.    Hxan  v.  Slough. 

4.  A.  having  purchased  land  and  given  his 
bond  in  part  payment,  took  a  bond  from 
the  grantor,  and  sureties,  to  indemni- 
fy him  from  all  incumbrances*  On  an 
action  brought  by  the  grantor  on  the  bond 
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EVIDENCE  Con/'A  given  for  part  of  the  eonuderationy  and 

under  the  plea  of  payment^  and  evidence 
given  of  the  land  being  sold  by  judgments 
.     againat  the  grantor,  by  which  the  consid- 
eration  had  fiuledy  the,  court  allowed  the 
pluntiffi  to  give  evidence  of  a  recovery^ 
on  the  bond  of  indemnity.    GalbraitB) 
&c.  V.  Akkuim.        -        -        -        -      118 
5.  On  an  indictment  foi  larceny,  afler  the 
deputy  attorney  general  had  closed  the 
evidence,  and  the  defendant's  counsel  had 
summed  ap,  the  court  allowed  further 
^  evidence  to  be  given  on  behalf  of  the  ^ 

commonwealth.         Commonwealth  v. 

Texter; 247 

EXECUTORS  '\  1.  Two  persons,  <»ie  as  principal  and  the 
AND  iU)MIN-  >  other  surety,  executed  a  joint  bond,  the 
ISTRATORS.   J  g^p^^y  ^^^  ^^  ^^^  principal  surviving 

became  insolvent ;  it  was  held  that  an  ac- 
tion could  not  be  mantained  against  the 
executor  of  the  deceased  surety,  for  the 
tmiount  of  the  bond*    Pbckbr,  et.  a/,  v. 
Julius.  8cc.        -        -        -       -       -      31 
9t  The  rule  of  ronit,  wliich  authorizes  a  judg- 
ment to  be  signed  for  want  of  an  i^da-  * 
vit  of  defence,  does  not  apply  to  cases 
where  executors  or  administrators  are  de- 
fendants    Parker  v.  Fare's  adm'rs.        3d 
3.  In  an  action  brought  by  an  executor  or 
administrator,  on  a  cause  of  action  arising 
in  the  life  time  of  the  deceased,  and  the 
general  issue  pleaded,  no  profert  need  be  ' 
tnade  of  the  letters  testamentaiy,  or  let- 
ters o(adnunistration«      Axkr's  execu- 
trix i^^st  Mussxlmak.        -        -  115 
.4*  The  representatives  of  a  master  of  an  ap- 
prentice whose  indenture  did  not  extend 
to  executors  or  administrators,  but  to  as* 
ngns,  are  not  entitled  to  receive  the  wa- 
ges earned  by  the  apprentice  after  the 
'         master's  death  and  before  the  expiration  of 
the  apprenticeship.  KEmxDxv^bAVAaB*  178 
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EXECUTION,  i.  When  a  fieri facka  is  >etttitied»  'Uevied 

subject  to  prior  executions/'  it  is  incum-' 
bent  o&tbe  plaintiffto  compel  a  sale  of 
the  propertyi  before  he  can  issue  a  cafiiiu 
ciUatUfaciendum,  Bunk  v»  M'Faix. 
2.  The  det'endaftt)  ia  an  execution  issued 
by  the  district  oMirt  for  the  city  and 
county  of  Philad^phiay  petitioned  for 
the  benefit  of  the  aet  of  assembly  of  the 
IStk  of  Marichy  161S  ;  and  having  ob- 
tained a  provisional  discharge,  he  was  li- 
berated from  prtspn  by  the  court  of  com- 
mon pleas  f9f  Philadelphia  county,  upon 
a  habeas  cerfiut*  The  case  of  John  Tow- 

3*  The  i^eriff  hatfing  made  a  levy  by  virtue 
of  SLjl/cy  for  costs,  delayed  further  pro- 
ceedings thereon  until  after  the  return 
day,  when  another  fifa  against  the  same 
person  being  placed  in  his  hands,  he  le- 
vied on  the  same  property,  tubject  to  the 
prior  leinf.  The  first  execution  was  pre- 
lerred«*    RsliOfovs   Society,  &c.  v.  333 


195 


FEME  SOLE> 
TRADER^      3 


FRAUD. 


1.  A  feme  tovert^  whose  husband  a  mari- 
ner, had  been  absent  more  than  two  yearsi 
leaving  her  no  support  but  her  labour,  may 
be  considered  as  a  feMe  sole  tradet^  and 
may  receive  a  distributi^  part  of  her  an- 
cestflir's  estate*  Vaj.emtine  v.  Fokd. 
3.  The  act  of  assembly  ^f  February,  ITIS^ 
respecting  ,^»ear«  «d/<r  ^adifra,  should  be 
liberally  construed        .... 

1 .  w#.  gave  the  firm  of  B,  and  Co,  his  note, 
payable  in  blank.  A  gave  the  note  to  a 
broker  to  sell,  who  filled  up  the  blank  with 
the  name  of  a  fictitious  person,  and  endor- 
sed the  same  name  on  the  note  and  passed 
itaway  to  C.  is  exchange  for  land,  assuiv 
ing  C  that  the  fictitious  payee  had  given 
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FRAUD  Continued,  a  valuable  consideration  for  the  note,  be- 
fore the  note  came  to  maturity,  A.  failed  ; 
the  court  heid> 

1  St  That  C.  the  plaintiff  could  not  re- 
coyer  on  a  special  count  charging  B.  uith 
endorsing  the  note  by  the  name  of  the  fic« 
titious  payee* 

Sncf/y.  That  the  plaintiff  could  recover 
on  a  count  for  money  had  and  received. 
^rdly.  That  if  the  jury  believed  there 
had  been  a  fraud  practiaedf  the  statute  of 
limltaaons  began  to  operate  only  from  the 
time  of  its  discovery.    Mussi  v  Loraiv.    56 

2.  The  sheriff  having  made  a  levy  by  virtue 
ofa^ya,  for  costs,  delayed  further  pro* 
ceedings  thereof:  until  after  the  return 
day>  when  -mother  fifa  agaiiist  the  same 
person  being  placed  in  his  handsy  be  le* 
vied  on  the  same  property,  whject  to  the 
prior  I  vy.    The  first  execution  was  pre- 

ferrel.     Rflioious    :oci^tt»  &c.  v.  333 
Hitchcock. 
FREEHOLDER,  i.  If  a  freeholder  joins  with  one  who  is  not 

exempted  from  arreat  in  the  commission  . 
of  a  joint  trespass,  the  court  will  not  abate 
a  writ  issued  against  them  jointly.    Fifb 
V.  Keating.         ....       13$ 

3.  The  court  refused  to  abate  a  writ  that  had 
been  issued  against  a  freeholder,  there 
existing  unsatisfied  judgments,  although 
the  judgments  had  been  entered  more 
than  five  years  be  fore  the  writ  was  baued. 
Heatlt  v.  Mussi.      •        .        .        .     I7i5 

GENERAL  ISSUE-  *   If  one  of  several  persons  who  ought  to 

join  in  a  hcire  facias  brings  the  actfon 

alone,  the  defendant  may  take  advantage 

thereof  on  the  general  issue.     Howard 

V  M^KowBN  -  -  -        150 

HABEAS  CORPUS,  i.  The  defendant  in  an  execution  issued 

by  the  district  court  for  the  city  and  coun- 
ty of  Philadelphia!  petitioned  for  the  bene* 
3 
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JOINT  k  SEV.  14.  In  an  action  for  a  jwit  trespass,  agamst 
EKAL  Cont'd.    J     ^wo  or  more^  If  the  jury  find  the  defendants 

jointly  guilty,  they  cannot  assess  several 
damages.    Sbultz  v,  Hcmteu         -       233 

5.  In  an  action  for  a  joint  trespass  against 
tliree,  the  jiiry  found  a  verdict  in  these 
words — ^  we  find  for  the  plaintiff  five  hun- 
dred dollars,  to  be  paid  by  the  defendants 
in  the  following  proportions ;  by  ji.  four 
hundred  dollars,  by  J9.  fifty  dollarSf  and 
by  ('.  fifty  dollars,  say  five  hundred  doi« 
lars  with  costs  of  suit.'*  The  court  en* 
teredj\xdgmenx,demeUoribu9damidM.Ibidm  VL 

6.  In  tLJoinf  action  of  trespass  against  tfirce 
defendants, no  issue  was  joined  as  respect* 
ed  one  defendant,  the  jury  found  the  de* 
fendants  jointly  guilty,  but  severed  the 
damages,  the  defendant  with  \^  horn  issue 
was  not  joined,  filed  a  paper  stating,  ^^that 
he  had  nointention  of  continuing  the  suit^ 
that  he  had  no  wish  for  a  new  trial,  and 
that  he  was  ready  to  pay  the  costs  and  da* 
mages :''  The  court  refused  to  arrest  the 
judgment,  on  the  application  of  the  other 
defendants     Ib*d, 

JUDGMENT.      1.  The  rule  of  court  which  authorises  a    - 

judgment  to  be  signed  for  want  of  an  affi* 
davit  of  defe>  ce  does  not  apply  to  cases 
where  executors  or  administrators  are  de- 
s  fendanu      pAitKx    ir  Fa^^r's  adm'rs.        39 

9.  In  an  action  of  indebitatus  assumpsit,  the 
judgment  signed  for  want  of  an  affidavit  of 
defence  is  interlocutoiy.  Coatkb  Sc 
M^Carnet  tr^  M'C^MM  -  *     If 3 

3«  The  court  refused  to  abate  a  writ  that  had 
been  issued  against  a  freeholder,  there 
existing  unsatisfied  judgments,  although 
the  judgments  had  been  entered  more 
than  five  years  before  the  writ  was  isstted* 
Hbati»t  v.  Mirsst.  -  •  176 
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JUDGMENt*  *!     4.  In  ati  action  for  a  johit  trespass  against 
Continued.     J        ^^^^^^  ^^c  jury  found  a  verdict  in  these 

words*— '*we  find  for  the  plaintiff  five  bun* 
dredydoliars,  lo  be  paid  by  the  defendants 
in  the  folio  van^  proportions  by  A,  four 
hundred  doMars  by  B  fifty  dollars,  and 
by  C*  fifty  dollars,  say  five  hundred  dollars' 
ivith  costs  .  f  suit.**  The  court  entered 
judgment  de  melioribtiB  damni9.  Shultz 
V.  Hunter.  -  -        33S 

5.  In  ^  joint  action  of  trespass  against  three 
defendants*  no  issue  was  joined  as  respect* 
ed  one  defendant^  the  jury  found  the  de- 
fendants jointly  guilty^  but  severed  the 
damages  ;  the  defendant  with  whom  issue 
was  not  joined  filed  a  paper  stating  '-  that 
he  bad  no  intention  of  continuing  the  suit* 
that  he  bad  no  wish  for  a  new  trialf  and 
that  he  was  ready  to  pay  the  costs  and  da- 
mages.** The  court  refused  to  arrest  the 
judgment  on  the  application  of  the  other 
defendants.     Ibid.  »  -  kL 

6.  A  lot  w^s  let  on  ground  rent;  the  party  cove- 
nanted to  buUd  within  a  limited  time  when 
he  was  to  receive  a  deed  ;  if  be  did  not 
perform  the  covenant  he  was  to  pay  the 

^  rent  accruing  in  die  mean  time,  and  de- 

liver up  th^  possession  of  the  lot,  and  the 
Agreement  was  to  be  void.  The  building 
was  erected  and  the  deed  executed.  Af- 
'ter  the  article^  of  agreement,  and  before 
the  commencement  of  the  building,  seve- 
ral judgments  were  obtained  against  the 
lessee  which  were  preferred  to  the  liens 
of  the  mechanics  for  work  done  and  ma- 
terials furnished  in  erecting  the  building. 
'^    Vhe  C9ise  of  JoBif  FjtNDsrENDEM,  304 

y«  A  similar  agreement  was  made  with  an- 
other, who  assigned  his  right  to  a  third , 
person  ;  the  assignee  performed  the  con- 
ditions and  reeeived  the  deed.  Judgments 
antecedent  to  the  transfer  and  the  com* 
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JUDGMENT  >     loesicement  of  the  buUding  w«re  deferrad 
Continued.      J     to  the  liens  of  the  mechanics,    JOdd.  id. 

8.  A  judgment,  in  Pennsylvania,  is  a  lien  on 

every  kind  of  equiuble  interest  in  land*  id.  SOS 
9«  The  court  ^'  ill  not  after  a  regular  jndg- 
ment,  interfere,  to  give  a  defendant  an  op* 
portunity  of  pleading  the  statute  of  limita- 
tions, upon  a  general  affidavit  of  defence  ; 
but  if  he  will,  upon  oath,  declare  the  na- 
ture of  his  defence,  and  swear  that  the 
sum  claimed  was  actually  paid,  or  in  any 
way  settled  and  accounted  for,  they  will 
not  restrict  him  from  pleading  the  sta* 
tute.    DvTiHL  V*  Mill  v.R,  -  311 

10*  Judgment  having  been  entered  in  the 
common  pleas  of  Delaware  county,  by 
Tirtue  of  a  bond  and  warrant  of  attorney! 
which  warrant  was  directed  to  William  . 
Lewis,  esq.  attorney  of  the  supreme  cpurty 
or  any  other  attorney  in  the  said  court 
or  any  court  elsewhere,  &c.  authorising 
the  attorney  to  appear  in  an  action  then 
brought  or  to  be  brought  on  the  said  obli- 
gation, See*  and  to  confess  judgment  there* 
upon  for  the  sum  of  23,000,  the  court  set 
aside  a  judgment  subsequently  entered  ' 
thereon :  in  the  district  court.     Livbzlt 

V.PElfHOCK.  -  .  -  .  •    331 

JURISDICTION.  1.  The  district  court  for  the  city  and  county 

of  Philadelphia  hath  jurisdiction  in  aU 
cases  of  *8lauder,  where  the  damage  laid 
in  the  declaration  exceeds  one  hundred 
dollars,  without  regard  to  the  amount  re- 
covfsred*    Sf  iivTBBft  y.  Moroan*  38 

3.  An  alderman  haa  no^  power  to  issue  a 
Mdrejkema  on  a  recognizance  to  appeal 
sAer  judgement  obu^lrred  on  the  appeal  in 
the  court  of  cotimim  plcpt««  Sxitb  v. 
Wilds:  '  -  190 

3.  A  pfrrson  of  full  age  binding  himself  ap- 
PDebtipe^  lio  loam  a  tiade,  b  not  subject  ^ 
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JURISDICTION 7  to  the  provisions  of  the  act  of  assembly, 
Qmuinued.       J  giving  summary  jurisdictions  in  disputes 

between  masters  and  apprentices.    Coh- 

MONWEALTH  V.   StUKGEOK.      «     «   205 

4.  The  mayor's  court  discharged  a  recogni- 
sance entered  into  before  the  mayor  of  the 
city  of  Philadelphia,  by  a  husband,  on  the 
application  of  his  wife  altmey  and  com- 
plaint that  he  had  deserted  her.  Com- 
MOHWEAiTH  V.  Hill.  -  -2111 

5.  Qucrcy  whether  the  facts  necessary  to 
give  jurisdiction  should  appear  upon  the 
face  of  the  recognizance.     Ibid,     '   -  id* 

6*  The  district  court  for  the  city  and  county 
of  Philadelphia  has  jurisdiction  in  those 
cases  only  where  the  9um  suBStASTXALtr 
in  controversy  exceeds  one  hundred  dol- 
lars. The  verdict  is  sometimes,  but  not 
alv.ays,  the  rule  to  ascertain  the  9um  in 
controversy.  In  torts  and  trespass  it  de- 
pends on  the  demand  laid  in  the  declara* 
tion.  In  ejectment  it  may  be  established 
by  affidavits.  In  some  cases  the  court  will 
judge  from  the  circumstances  appearing 
at  the  trial.       Btbne  v.  Gordoh.  37 1 

JURORS.^  !•  The  court  will  excuse  a  person  from 

serving  as  a  juror  who  holds  a  situation 
of  a  public  nature,  and  has  no  power  to.  act 
by  deputy.  Cases  o£Fsedsrick  Pi^kb^ 
Esq.  etaU  -  *  -  59 

3.  Contra^  if  the  trust  is  of  a  private  nature 
or  the  party  has  the  power  to  act  by  de- 
puty.   Ibid  -  -  id. 
3.  A  person  accused  of  a  crime  may  chal- 
lenge any  of  the  persons  returned  on  the 
grand  jury.     Comm^lth  v,  Clarx  et  al.  315 
JU&TICE  OF  THEl  I.  If  a  justice  of  the  peace  has  a  right  u>a^ 
PEACE  AND  AL-  v  commit  for  contempt,  it  can  only  be  for  a 
D£KMJ!«^.              J  contempt  committed  VfkUe  in  the  execu* 

tion  of  his  office^  in  his  yuoictdt,  copacity. 
FiTLxx  V.  Peoaasco.         -       •       -    137 
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JUSTICE  OF  TUT  1  ?.  An  alderman  has  no  power  to  iisue  a 

^  peat,  after  judgment  obtained  on  the 
appeal  in  the  court  of  common  pleaa. 
Smith  V.  WiLns.  -  -  190 

3.  An  action  of  slander  wiU  not  lie  for  words 
spoken  to  a  justice  of  the  peace,  with  a 
a  view  to  a  prosecution.  Srocjl  v. 
"M  Cheshet.     nApfifndix,         -  -       €4 

4*  Where  the  unofficial  acts  of  a  jastice  of 
the  peace  are  blended  with  his  official  w:X%\ 
or  where  he  has  fiarticifiated  with  otherS) 
not  entitled  to  notice  under  the  act  of  as- 
sembly which  allows  amends  to  be  ten- 
dered, the  notice  is  dispensed  with.  Ltov 
V.  Fox.  Afifiendix^^  -  •67 

LIBEL.    «    •    •    1.  The  question,  whether  the  conduct  of  a 

person  shall  be  mitigated  or  exaued^  who 

republishes  a  piece  reflecting  on  the  cha- 

«  racter  of  an  individual,  and  gives  the  pub« 

Ushers  name  at  the  time,  must  always  de- 
pend on  the  xoTivKs  with  which  the  re- 
publication is  made.  Bxkks  v.  M^CoasLK.    79 

3.  If  the  republication  is  made  with  malice 
and  an  intention  to  injure,  the  original 
publication  can  be  given  in  evidence  ODiy 
inmittg^itionofdamagch.    Ibid,  -^      «f. 

3.  But  if  the  republication  is  made  itmocenu 
Ig  and  mahout  malice  the  republisher  is 
excused.    Ibid,  -  «-  ,        id, 

I«I£N.    •    C    •     1.  If  a  debt  is  contracted  /or  and  on  the 

crtdit  of  a  buildings  and  the  articles  are 

delivered  of  or  n^ar  the  building,  at  the 

• 

place  pointed  out  hv  the  contracting  party  t 
with  an  understa.  din^  of  the  fiartiee  that 
thtt>  are  to  be  u^ed  in  the  erection  thereof^ 
a  LiSN  will  be  created  on  the  building, 
althou|itH  the  artrcles  are  not  used  therein-  . 
Wallac<^  v.  Mslchoir.  •  -     104 

I9t«  A  scire /ados  upon  a  mechanic's  lien 
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LU.N  Continued,      must,  like  an  nclion  of  ««fittm//«V,  follow 

the  nature  of  the  contract.     Howard  v. 
M*KowRN,         -  -  .  150 

3.  If  one  of  several  persons  who  ought  to 
join  in  such  Mcirefacian  brings  the  action 
alone,  the  defendant  may  take  advantage  • 
thereof  on  the  general  issue.     Ibid.  id, 

4.  Quere,  If  a  9Cirefacia9  is  the  proper  re- 
medy to  recover  the  amount  of  a  mecha- 
nic's bill  when  the  lien  is  filed  within  two 

«  .  years  from  the  commencement  of  the 

building,  but  after  six  months  from  the 
time  of  the  debt  contracted.    Ibid,  id. 

5.  A  person  claiming  as  a  lien  creditor  un- 
der the  act  of  the  1 7th  of  March,  1806, 
had  filed  no  lien  nor  commenced  any  suit 
within  six  months  from  the  time  of  per- 
forming the  work>  but  had  instituted  a  suit  ^ 
and  obtained  a  judgment  within  two  years 
from  the  commencement  of  the  building; 
the  building  and  lot  were  sold  after  the 

f  xpiration  of  two  years  from  the  com* 

mencement  of  the  building,  and  it  was 

held  that  he  had  no  preference  over  the 

^  general  judgment  creditors*    Co&nxjl- 

ivs  V,  URLun^  ...      229 

6.  The  lien  creditor  has  a  right  to  sell  both 
house  and  lot.  B&owns  v.  Smith.  Note 

to  CoRNSUUs  V,  Uhler.  -  S^ 

Butf  Quercj  and  see  the  case  of  the  Oltic* 
pjc  Tbbatrx.  -  .  -     275 

7.  For  materials  furnished  with  a  ^ew  to 
the  erecting  and  constructing  of  a  build- 
ing though  delivered  before  the  com- 
mencement of  the  building,  a  lien  is  cre- 
ated. The  case  of  the  Otrupic  Tmsdru.  375 

$•  But  for  materials  furnished  after  the  build- 
ing was  completed  there  is  no  lien.  Hid.    id* 
9.  Nor  is  any  lien  created  for  work  or  ma- 
terials to  repair  a  building.    Ibid*        -       lA 

10.  But  if  the  principal  P»n  of  a  boilding  is 
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LIEN  Continued,  torn  down  and  rebuilt,  this  is  a  construc- 
tion within  the  meaning  of  the  acts  of  as- 
sembly.   Ibid.         .  -  •  id. 

11.  So  if  the  gable  end  of  a  building  is  torn 
down  and  a  new  building  is  erected  ad- 
joining on  that  side  and  opening  theretOy 
the  workmen  employed  and  material  men 
furnishing  materials  to  such  new  building 
have  liens  on  the  new  building,  but  not  on 
the  old  one.     Whatever  is  a  necessary 
accessary  to  the  enjoyment  of  the  inher-9 
itance  is  subject  to  the  lien  ;  as  the  per- 
manent stage  in  a  Theatre  ;  But  the  mo- 
veable scenery  and  flying  stages  are  not. 
tt  is  a  principle  in  equity  that  a  person 
having  two  funds  shall  not  by  his  choice 
disappoint  another  having  only  one.  Ibid.    id. 

1 3.  Therefore,  where  the  gable  end  of  an  old 
building  erected  on  one  lot  was  torn  down 
and*  a  building  was  erected  adjoining  and 
opening  thereto  on  another  lot,  the  court 
directed  two  mortgages  which  wore  given 
on  the  lot  previously  t6  the  commence- 
ment of  the  new  building  to  be  paid  out  of 
the  proceeds  of  the  first  lot  leaving  the 
value  of  ihe  building  on  the  second  lot  for 
the  lien  creditors,  together  with  the  lot 
itself  if  the  court  should  finally  be  of 
'  opinion  that  the  lot  was  liable  to  the  me- 

chanic's liens'.    Ibid,  -  -  id. 

1 3*  A  man  by  his  will  gave  his  executors  pow- 
er to  sell  as  much  of  his  remaining  lands 
as  should  be  suiEcient  to  pay  his  debts.-— 
Instead  of  selling,  an  arrangement  was 
made  between  the  executors  and  the  re- 
siduar)'  devisees,  by  which  each  devisee 
was  to  have  his  part  upon  paying  his  pro- 
portion of  the  debts.  The  court  were  of 
opinion  that  the  debts  remained  a  lien  on 
the  premises  longer  than  seven  yearSf 
notwithstanding  the  4th  section  of  the  act 
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LIEN  Continued,  of  the  4th  of  April)  1797^  and  that  a  pur- 
chaser under  any  one  of  the  devisees 
took  it  subject  to  that  lien»       MiLLsa 

V.  Stout. 294 

14.  A.  having  furoished   materials  used  in 
the  erection  of  a  building,  accepted  a 
bond  and  Vfarrunt  of  attorney  from  his 
debtor^  the  owner  of  the  building  ;  judg- 
ment was  confessed  on  the  bond  and  war- 
rant, and  the  lien  was  filed  in  the  protbo- 
notary's  office  within  six  months  from  the 
time  of  furnishing  the  materials.    The 
building  was  sold  within  two  years  from 
its  commencement.    It  was  held,  that  the 
taking  of  the  bond  and  warrant  of  attorney 
was  not,  nor  was  the  entering  the  samO) 
an  extinguishment  of  the  lien,  created  by 
the  act  of  assembly.    But  that  A's  lien 
had  a  preference  over  that  of  a  general 
judgment  creditor,  whose  judgment  bore 
a  date  prior  to  the  judgment  of  A,  but 
subsequent  to  the  commencement  of  the 
building.    The  case  of  Jobn  Thompsoh*  297 
15.  A  lot  was  let  on  ground  rentf  the  party  cove- 
nanted to  build  within  a  limited  time  when 
he  was  to  receive  a  deed  ;  if  he  did  not 
perform  the  covenant  he  was  to  pay  the 
rent  accruing  in  the  mean  time»  and  de- 
liver up  the  possession  of  the  lot,  and  the 
agreement  was  to  be  void.    The  building 
was  erected  and  the  deed  executed.    Af- 
ter the  articles  of  agreement,  and  before 
the  commencement  of  the  building,  seve- 
ral judgments  were  obtained  against  the 
lessee  which  were  preferred  to  the  liens 
of  Uie  mechanics  for  work  done  and  ma- 
terials furnished  in  erecting  the  building. 
The  case  ofJoffH  Vanhevehdeb,  304 

16.  A  bimilar  agreement  was  made  with  an- 
other, who  assigned  his  right  to  a  third 
person  \  the  assignee  performed  the  con- 
ditions aM  teceived  the  deed.  Judgments 
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mencement of  the  building  were  deferred 
I  to  the  liens  of  the  mechanics.     Ibid,  308 

IT.  A  judgment,  in  Pennsylvania,  is  a  lien  on 
every  kind  of  equitable  interest  in  land. 
Zhidm  «  «  •  •  ^, 

18.  The  court  would  not  give  a  preference 
over  a  claim  to  a  mortgage  given  before 
the  commencement  of  the  buildings  but 
pot  recorded  within  six  months.  Mitch- 
ell V.  Evans.  -  -  •  321 
LIMITATION  >  1.  The  statute  of  limitations  is  a  ^oM/rvf  bar 
OF  ACTIONS.  J      jQ  j^  ^Ij^j^  ^^^^  ^Yi%  expiration  of  6  years. 

GuiBR  tf.  Pbarcb.  •  •  35 

3.  Where  a  debt  is  barred  by  the  statute  of 
limitations  the  jury  cannot  lend  their  aid 
to  its  recovery  although  they  should  think 
that  in  reality  the  debt  has  never  been  paidi&.uf. 

S.  This  statute  is  founded  in  goodfioUcy,  lb,     id. 

4.  And  also  in  honeaty.    fbid,        -  ^  -     id% 

5.  An  acknofpledgmtnt  to  take  a  case  out  of 
the  statute  of  limitations  must  be  such  an 

one  as  is  consistent  with  a  promise  to  pay.  ib*  id. 

6.  Any  thing  which  b  added  to  an  acknow- 
ledgment going  to  negative  a  promise 
or  acknowledgment  must  be  considered 
as  qualifying  every  other  expression*  and 
as  the  whole  must  be  taken  togethery  it 
amounts  to  a  refusal  to  pay^  which  can 
never  be  construed  into  a  promise  to  pay* 
RsAt)  V.  WiLKiNSoir  in  note  to  GuBia  v. 
Pbahcb.    Apikendix.  •  -  15 

7.  When  a  fraud  has  been  practiced  the  sta- 
tute of  limitations  begins  to  operate  only 
from  the  time  of  its  discovery,    Mussi 

tr.  LoEAiw.  *  -  •  56 

S.  A  new  trial  was  giantedi  the  jury  having 
found  a  verdict  for  the  plaintiff)  against 
the  charge  of  the  courti  that  the  act  of 
limitations  acted  as  a  positive  bar  against 
a  recovery.  Cbbsmak,  &c.  v.  Ca8TBr»  Sec  133 
9.  Atestalor  being  iiidebted  tooneof  his 
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children^  devised  to  her  fifty  pounds,  to 
be  paid  at  the  expiration  often  years  after 
his  decease,  and  proceeded  thus—**  It  is 
my  further  mind  and  will  that  if  any  of 
my  said  children  shall,  after  my  decease, 
make  any  demand  ag;ainst  my  executors, 
for  any  9trvice9  they  may  have  done  or 
performed  for  me,  in  my  life  time,  theni 
instead  of  the  bequest  mentioned  to  be 
given  to  such  child  or  children,  so  exhib- 
iting any  such  demand  or  charge,  I  give 
<*  the    sum  of.  fifteen  shillings  and  no 
more  "    In  an  action  against  the  execu- 
tor, by  a  child,  for  services  rendered  to 
the  testator,  and  the  statute  of  limitations 
pleaded,  the  court  held  that  the  above 
clauses  in  the  will  did  not  prevent  the 
act  of  limitations  from  recurring*    Ibid.    123 
10.  The  court  will  not,  after  a  regular  judg- 
ment, interfere,  to  give  a  defendant  an  op- 
portunity of  pleading  the  statute  of  limita- 
tions, upon  a  general  affidavit  of  defence ; 
but  if  he  will,  upon  oath,  declare  the  na- 
ture of  his  defence,  and  swear  that  the  sum 
claimed  was  actually  pud,  or  in  any  way 
settled  and  accounted  for,  they  will  not 
restrict  him  from  pleading  the  statute. 

DUTIHL  V.  MiLLBK.  «  -  3tl 

1.  By  a  private  act  of  assembly  j  John 
Biddis  was  authorised  to  vend  certain  pa- 
tent rights,  through  the  medium  of  a  lot- 
tery, for  eighteen  nuHiths ;  after  the  expi- 
ration of  the  time  limited,  tickets  were' 
sold  and  a  bond  and  warrant  of  attorney 
taken  for  the  amount ;  the  court  held  the 
conuderation  of  the  bond  unlawftil,  and 
the  omtract  void.    Bartoh  v.  Hughss.      46 

1.  In  an  action  for  a  malicious  prosecu- 
tion, the  question  whether  there  ex- 
isted maUcey  belongs  exclusively  to  the 
juiy.    MuNNB  V.  OupoNT*    Jpjiendix*      42 
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MALICIOITS     1 2.  The  question  of  a  probable  cause  is  si 

PROSECUTION  I    njixed  question  of  law  and  fact.    Ibid. 
Continued,         J 

3.  The  jury  must  be  satisfied  that  the  prose- 
cutor was  actuated  by  malicious  motiyes, 
and  that  the  prosecution  was  destitute  of 
probable  cause ;  both  must  concur.  Ibid, 

4.  Probable  cause  is  the  existence  of  cir- 
cumstances and  facts;  sufficiently  strong 
to  excite,  in  a  reasonable  mind,  suspicioDi 
that  the  person,  charged  with  having  been 
guilty,  was  guilty     Ibid. 

5.  In  an  action  for  a  malicious  prosecution 
the  want  of  firobabte  coubc^  is  simply  a 
question  ofjacc*  Brfckenuidge  J^  in 
Lton  v.  Fox.     jififiendix* 

6.  Where  a  prosecution  is  carried  on  from 
ft>eaknes9  or  misconce/ition^  an  action  will 
lie  if  there  is  a  want  of  probable  cause. 
ScHOCK,  V.  M^Chesnst.    jififitndix. 

And  Lton  v.  Fox.    Appendix. 
MISTAKE.  1*  If  one  man  by  mistake  and  without  any 

obligation  pays  the  debt  of  another,  he 
.  shall  recover  it  back,  unless  the  party  re* 
ceiving  the  money,  was  injured  by  the 
mistake.     Tybout  v.  Tbompson  et  al. 

MONEY   HAD^  1.  The  proposition  is  not  universal  that 
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whenever  a  man  pays  money  which  he  b 
not  bound  to  pay  he  may  by  this  action 
recover  it  back.  Ttbout  x^.  Thompson 
ctal.  -  -  - 

3.  If  one  man  by  mistake,  and  without  any 
obligation,  pays  the  debt  of  another,  he 
shall  recover  it  back,  unless  the  party  re- 
ceiving the  money  was  irijurcd  by  the  mis- 
take.    Ibid.  .  -  - 

3.  A.  gave  the  firm  of  B.  and  Co.  his  note^ 
payable  in  blank.  B.  gave  the  note  to  a 
broker  to  sell,  who  fiUed  up  the  blank  with 
the  name  of  a  fictitious  person,  and  endor- 
sed the  same  name  on  the  note  and  passed 
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it  away  to  C  in  exchange  for  land*  mssur-^ 
ing  C  that  the  fictitious  payee  ha<i(  gtren 
a  valuable  consideration  for  the  note  ;  be- 
fore the  note  came  to  maturity.^,  failed ; 
the  court  held  that  the  plaintiff  could  re- 
cover on  account  for  money  had  and  re« 
ceived.    Mussi  v,  Loraxk«        •         -      SS 

4.  An  action  for  money  had  and  received 
cannot  be  maintained  by  one  partner 
against  another,  when  the  accounts  have 
not  been  finally  settled  and  a  balance 
struck.'    Walker  v.  Long.        -        -     12$ 

1 1  An  application  for  a  new  trial  is  an  appeal 
to  the  discretion  of  the  court,  and  it  ought 
not  to  be  granted,  when  justice  has  been 
done  on  the  first  trial,  unless  the  verdict 
is  clearly  contrary  to  the  well  known  and 
established  principles  of  law*  Ttbout 
V*  Thompson  et  oL        '  -  -     27 

3.  In  some  instances^  where  verdicts  have 
been  against  the  strict  rule  of  laMT,  the 
court  will  not  grant  a  new  trial.    IbitL        id* 

3.  The  court  I'efused  to  grant  a  new  trials 
where  the  defendant,  having  made  an  as- 
signment, his  assignee  received  the  no- 
tice of  trial,  but  did  not  forward^  to  the 
defendant.    Mussi  v.  Loraiv.  -         99 

4.  It  is  not  a  correct  position  that  a  new  trial 
will  never  be  granted  where  the  damages 

are  merely  nominal.  Shrkkt^.Mandorf.  10$ 

5.  No  verdict  ought  to  be  allowed  to  stand 
by  which  the  plain  and  obvious  principles 

of  law  have  been  violated.    Und^  id* 

6.  On  a  rule  for  a  new  trial  the  court  reject- 
ed the  depositions  of  witnesses,  taken  im-' 
mediately  after  the  trial,  produced  to  ex« 
plain  and  qualify  the  evidence  they  gave 

at  the  trial.    Herr  v.  Sz.ot70H.  1 1 1 

7.  A  new  trial  was  granted,  the  jury  having 
feund  a  verdict  for  the  plaintiff,  ag^st 
the  charge  of  the  court,  that  the  statute  of 


xxxu 


INDEX. 


Page. 

N.  TRIAL  Cdntin^d,  limitations  operated  as  a  positive  bar  a- 

gainst  any  recovery.     Cresman  v.  Cas* 
TBR.  -  •    '  -  •  133 

8.  It  is  not  clear  that  in  all  cases,  the  court 
would  be  bbund  to  grant  a  new  trial,  al- 
though they  should  think  the  form  of  ac- 
tion was  wrong*  Walker  v.  Long.  125 
9.  An  applicaticm  for  a  new  trial  is  to  the 
discretion  ef  the  court,  and  they  possess 
the  power  of  laying  the  party  applying  for 
a  new  trial  under  equitable  terms.  Ibid.  id. 
10.  On  the  trial  of  an  action  brought  against 
the  drawer  of  a  promissory  note,  the 
court  admitted  evidence  tending  to  shew 
that  the  note  was  endorsed  for  the  accom* 
modation  of  the  drawer,  by  whom  it  was 
fraudulently  put  in  circulation,  and  that 
the  plaintiff  paid  no  consideration  for  the 
note  i  and  the  jury  having  found  in  fa- 
vour of  the  defendant,  the  court,  though 
they  were  not  satisfied  with  the  verdict, 
would  not  grant  a  new  trial.  Oarrioues 
V.  VooDEl^,  ...  262 

11.  The  court  possess  the  power  to  grant 
new  trials  for  excesuveness  of  damages 
in  cases  of  torts,  except  crim,  con.  Shob- 
makee  v.  Litesly.  -  •         386 

'  13.  In  torts,  generally,  the  court  would  not 
grant  a  new  trial  merely  because  they  were 
dissatisfied  with  the  verdict.    Md.  id. 

NOTICE.    .    •     I  •  Seven  days  are  not  a  reasonable  notice  to 

a  garnishee  in  an  attachment  of  interro- 
gatories being  filed.  M^Grayh  v.  Dor- 
EEULLS.  -  -  -  -     101 

PARTNER*    •     !•  Ati  action  for  money,  had  and  received, 

cannot  be  mantained  by  one  partner  a- 
gdnst  another,  when  the  Accounts  have 
not  been  finally  settled,  and  a  balance 
struck.    Walker  tr.  LoHo.        -       -     135 

PENALTY*  •  K  In  an  action  for  a  statute  penalty,  by  an  in- 
former, the  general  rule  is  that  the  fiict 
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» 

PENALTY  Cont^d.  must  be  alleged  to  be  done  against  the 

form  of  the  statute ;  but  if  sucb  circum- 
stances are  stated  as  bring  the  case  with- 
in the  statute,  it  will  be  sufficient.  Ret* 
voLD9f  qui  tautf  V,  Smith.        -        -       SSf 

PLEAS  &  PLEAD-  U  Ji.  gare  the  firm  of  B,  ^  Co.  his  note, 
ISQ»  payble  in  blank,  d.  gave    the  note  to  m 

broker,  to  sell,  who  filled  up  the  blank 
with  the  name  of  a  fictitious  person,  and 
endorsed  the  same  name  on  the  note^ 
and  passed  it  away  to  C.  in  exchange  for 
land,  assurbg  C.  that  the  fictitious  pay- 
ee had  given  a  valuable  consideration  for 
the  note.  Before  the  note  came  to  ma- 
turity ji.  failed  ;  the  court  held, 

Ur.  C.  the  plaintiff,  could  not  recover, 
on  a  special  count,  charging  B.  with 
endorsing  the  note  by  the  name  of  the  fic- 
titious payee  ;— 

2ndiy.  That  the  plaintiff,  could  recov- 
er on  a  count  for  money  had  and  receiv- 
ed. Mussi  V.  LoRAiir. 
3.  It  is  notclear  that,  in  all  cases,  the  court 
would  be,  bound  to  grant  a  new  trial,  al- 
though they  should  think  the  form  of  ac- 
tion was  wrong*     WALKEii  X^.  LONO.  125 

PRACTICE.     •     It  Where    the    picas  were    non-tutumpait^ 

anil  payment,  and  a  release,  and  the  plain- 
tiff had  not  been  put  to  any  trouble  to 
prove  the  assumpsit,  the  court  allowed 
the  plea  of  non'Oaeumfint  to  be  struck 
out,  after  the  jury  were  called  into  the 
box  to  be  sworn*  Rakkiv  adm'r.  Sec.  v. 
Coopsa.  -  -  *  -     13 

¥  3.  The  depoution  of  a  witness  who  was  not 

within  the  jurisdictiou  of  the  court,  was 
read,  although  no  subpoena  had  been  tak- 
en ont«    Ibid*  ...         id^ 
3.  The  court  refused  to  order  that  a  rule 
for  a  commission  should  stay  uutil  the  at- 

:   ,  temeyt  tpplfing  for  the  commission,  filed 

6  ^ 
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PRACTICE  ^•n^U  his  warrant.    Boonisn  v«  Johhson;        If 

«.     4,  Excepting  to  the  bail  on  an  appeal  from 
the  deciaion  of  arbitrators  is  not  a  waver 
of  the  rt^t  to  move  to  ttrikeoff  the  ap- 
peal.   Hamptox's  asaigneey  &c.  v.  Eb- 
&EKZELLER  etal,*         •         «         -IS 
5.  The  court  refused  to  strike  off  a  rule  for 
arbitration  which   had  been  entered  by  a 
plaintiffi   in  an  action  which  was   com- 
xnoDoed  by  a  ca/M»y  after  the   defendant 
had  appeared  by  counsel,  but  before  spe* 
cial   bail  had  been  entered*    Paul  v. 
PU1LCBZ.L,  id.  v.  M^Kkk.         -  •         M 

6.  Qucre  if  the  bail  is  thereby  discharged. 
Ibid.  .  -  -  id. 

T.  Before  special  ball  U  entered,  the  de- 
fendant may  be  consifdered  in  couft  /or 
9omc  fiurfioee9,     JSid.  .  •  Mf. 

8.  He  may  move  foroi  rule  on  the  plaintiff 
to  show  his  cause  of  action,  or  he  may 
obtain  a  rule  to  take  depositions.    Ihid,       id. 

9.  A  phiintiff  may,  in  any  case,  wave  his 
right  to  special  bail  and  proceed  to  trial. 
Paul  v.  Pu&cblL)  id,  v.  M<Ksk.         -    id. 

10.  A  submission  was  made  to  referees,  who 
awarded,  for  the  plaintiff  £343  61-100^ 
and 'hat  the  piiint^  fiay  the  c«*r#,  and 
that  he  had  no  caute  qf  action;  the  court 
entered  judgment  fer  the  plaintiff,  mih 
cc8t».    MevpBTv.  DottsftT*  •  24 

11.  The  rule  of  court  which  authorises  a 
judgment  ta  be  signed^  ft>r  want  of  an  affi- 
davit of  defence)  ddes  not  apply  to  cases 
where  executors  or  administrators  are  de- 
fendants.      Fabxxr  v.  Faxx's  adlbinis- 

trators.  -  •  -  -       39 

1  s;  The  5th  action  of  ^^e  act  <<  to  regulate 

*    ,   arbitrations  and  proceedings,  in  courts  of 

justice,"  which  re^res  a  statement  to 

be  filed,  appUes  as  Well  to  the  suits  sub* 

stituted  by  an  aettaraey  as  those  brought 
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PRACTICE  Coni'd.  by  a  {Murty  without  the  intervention  of  an  ^^^ 

attorney.   JM*Cabkvy»  «^c,  v.  M'Camm.    40 
13*  A  declaration  is  considered  a  statement^ 
withio  the  meaning  of  the  act  to  regukte  ^ 
rtimtiwi^tKM    IHd.  -  -       id. 

U4,'  On  .the  argument  of  a  cause  the  paity  \ 
trting  the  rule  begins  and  concludes,  ex- .  |^' 
cept  on  rules,  to  show  cause  of  action^ 
where  the  ptointiflT's  aUomey  reads  the 
afiSdarit  of  the  cause  of  action,  before  the 
defendant's  counsel  proceeds.  Note  to 
M^CAawftT  V.  M<Camm.  -  -     40 

15.  In  an  action  of  Indebitatus  aiauntfint^  the 
judgment  signed  ibr^ant  of  an  affidavit 
of  defence  is  interlocutory.    Kebnah  »• 

M^GOWAK.  -  .  .         / 

16.  Issue  was  yantA  on  the  pleas  of  «oJi  «- 
mmfuit,  and  payment)  and  nodce  of  set 
off,  when  the  jury  had  agreed  on  their 
verdict,  the  prothooolary  called  the  plain- 
tiff,  who  answered,  the  jtu-y  found  for  the 
defendant,  but  having  neglected  to  calcu- 
late-the  interest,  they  retired  again  to 
make  the  calculation ;  when  they  return- 
ed the  plaintiff  insisted  on  suffering  a  * 
non  ndtf  but  the  court  held  that  the  de* 
fendaat  had  the  right  to  take  the  verdict. 

I4AWIIMCE  V.  BUANS.  -  *  (SO 

17.  On  a  scire  Jicu9$  against  a  garnishee  in  a 
.    foreign  auaQhment,  and  interrogatories 

filed,  the  bw  re<yiires  the  court  to  fix  a 
di^  for  the  appearance  of  the  garnishee, 
and  tbey  wiU  take  care  that  a  reasanabie 

notice  is  giTeB.M*GaAPH«J>onFEviUB.  101 
When  the  plaintiff  took  his  rule  <•  to  an* 
awer  in  twenty  days,'*  the  twentieth  day 
was  the  time  fined.    Wd-        -         -       id. 
Seven  days  is  not  a  reasonable  notice,  i&uf.   id. 

18.  The  court  wili  not  after  a  rej^lar  judg- 
snettt>  interfere,  to  give  a  defendant  an  op- 

statute  of  limita- 
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PRACTICE  Cijnt*d.  tions,  upon  a  general  affidavit  of  defence  ; 

but  i£  he  wUJ,  upon  oath,  declare  the  na- 
ture of  his  defence*  and  swear  that  the 
sum  claimed  was  actually  paid^  or  in  any 
way  settled  arid  accounted  for,  they  will 
not  restcict  him  from  pleading  the  sta- 
tute.     DUTIHL  V.  MiLLKR. 

19.  The  court  would  not,  after  the  jury  were 
sworn  grant  leave  to  amend  a  declaration 
in  trover^  by  inserting  other  articles.— 
Keasby  ti.  Donaldson. 

£0.  An  application  for  a  new  trial,  is  to  the 
discretion  of  the  court,  and  they  possess 
the  power  of  laying  the  party  applying  for 
a  new  trial,  under  equitable  terms.     Ibid. 

dl.  If  a  freeholder  joins  with  one  who  is  not 
exempted  from  arrest  in  the  commission 
of  a  joint  trespass,  the  court  will  not  abate 
a  writ  issued  against  them  jointly.  Fife 
V,  Keatino. 

33.  The  court  refused  to  strike  offarule  for 
arbitration,  which  had  been  entered  by  a 
plaintiff,  in  an  action  commenced  by  a  ra- 
fnaa^  before  the  writ  had  been  served.-— 
Thomas  -v.  Hopkins. 

33.  A  scire  facias  upon  a  mechanic's  fieii 
must,  like  an  action  of  assumfhaiu  follow 
the  nature  of,the  contract.    HowAai»  v. 
M^KowEW.  ... 

34.  If  one  of  several  persons  who  ought  to 
join  in  a  scire  fadae  brings  the  action 
alone,  the  defendant  may  take  advantage 
thereof  on  the  general  issue.     Und. 

^5.  Where  a  declaration  is  in  itself  formal^ 
the  court  will  not,  at  the  moment  of  trialf 
allow  a  new  and  substantial  counti  chang- 
ing the  nature  of  the  controveray,  to  be 
added.     Ibid.  ... 

36,  The  court  reluaed  to  set  aside  a  writ  which 
was  issued  the  first  day  of  a  term  return- 
able the  subsequent  term  upcm  which  the 
defiendant  had  been  arrested  on  the  same 


^mg% 


311 


103 


id 


-  135 


145 


150 


id. 


id. 


tSUEt,  xxxvU 

Pager. 

PRACTiCE  Conf*d.  day  after  the  court  liad  risen.   Cosrkb  v. 

WiSMKft.  ....  245 

27.  The  court  receiTed  a  motion  for  a  rule 
to  shew  cause  of  action  after  the  expira- 
tion of  the  first  week  of  the  term,  contrary 
to  the  rule  of  court ;  because  he  defend* 
ant  had  been  confined  in  jail,  and  had  no 
counsel  until  after  the  expiration  of  the" 
first  week  of  the  term.  ScH&OBPBa  v. 
IVIoRRissox.  •  <•  -      261 

2S.  In  trespass  the  day  laid  in  the  declara- 
tion is  immaterial,  provided  it  is  previous 
to  the  bring^g  of  the  action.  Charles 
V.  Delpux.  -  -  -  -  ^313 
29.  If  no  day  is  laid^  or  an  impossible 
day,  it  is  cured  by  verdict :  but  if  the  day 
laid  be  after  the  bringing  of  the  action, 
and  be  past  at  the  time  of  tria),  the  error 
will  be  fatal.     Idid,        -        -        .        .    id. 

PRESCRIPTION.  1.  A  legal  prescription  cannot  exist  in 

Pennsylvania ;  but  the  doctrine  of  pre- 
sumption prevails  in  a  variety  of  cases. 
YovNO  V.  Collins.  -  -  292 

PRIVILEGE.       1.  If  a  freeholder  jouis  with  one  who  is  not 

exempted  from  arrest  in  the  commission 
of  a  joint  trespass,  the  court  will  not  abate 
a  writ  issued  against  them  jointly.  Fifb 
V.  Keatiko.        -  -  «        •    135 

2.  The  court  refused  to  abate  a  writ  that  had 
been  issued  against  a  freeholder,  there 
existing  unsatisfied  judgments,  although 
the  judgments  had  been  entered  more 
than  five  years  before  the  writ  was  issued. 
Heatlt  V-  Mussi.      -        -*        -        «     176 

PROFERT.  1.  In  an  action  brought  by  an  executor  or 

administrator,  on  a  cause  of  action  arising 
in  the  life  time  of  the  deceased^  and  tho 
general  issue  pleaded,  no  profert  need  be 
made  of  the  letters  testamentary,  or  let- 
ters of  administration.  Axe&'s  ^xecU' 
trix  against  MV8&EZ.KAV.       •       -         115 
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l^SOMISSOBT?  1.  4.  gave  the  firm  oi  B.mnd  Cb.  lutMte» 
NOTS.  5     payable  in  blank.    £.  gave  the  note  to  a 

btxJiker  to  mU|  who  filled  up  the  blank  with 
Che  name  of  a  fictitioua  person}  and  endor- 
acd  the  same  name  on  the  note  and  passed 
it  away  to  C  in  exchange  for  land«  assur- 
ing C.  that  the  fictitious  payee  had  given 
«  valuable  consideration  for  the  note  ^  be- 
fare  the  note  came  to  maturity  wf,  failed  ^ 
the  court  heldt 

Ui*  That  C  the  plaintiff  could  not  re- 
cover on  a  special  count  cha^^  J9.  with 
endordng  the  note  by  the  name  of  the  fic- 
titious payee* 

2ndljf.  That  the  plaintiff  could  recover 
wn  account  fbr  naoney  liad  and  received. 
Mussi  V.  lionam.  -  -     55 

2..  On  the  tnud  of  an  action  brought  against 
the  drawer  of  a  promissory  note,  the 
court  admitted  evidence  tending  lo  shew 
that  the  note  was  endorsed  for  the  accom- 
modation of  the  drawer*  by  whom  it  was 
fraudttleotly  p^  in  circulation,  end  that 
the  plsdntiff  paid  no  consideration  fi)r  the 
note  ;  and  the  jury  having  found  in  fii- 
vour  of  the  defendant}  the  court,  though 
they  were  not  satisfied  urith  the  verdict, 
would  not  grant  a  uew  trial*  OAE&ietJEs 
«•  Voensst  ...         352 


RELEASE.  »  1.  A  paper  under  seid,  purporting  to  be  a  re- 
lease executed  by  attorney,  was  rejected, 
because  it  did  net  appear  that  the  attorney 
was  authorised  ^  deett  to  execute  a  re- 
kase»  Rairxix*^  adm'rs.  8cc«  v.  Goofek.    13 

BENTA  ;    •      i«  The  tenant  in  fee  of  lands,  leased  diem  fi>r 

a  year;  before  the  expiration  of  the  term 
the  sheriff  by  inrtue  of  a  legal  process 
ag«nst  the  U»aer  sold  the  premises,  and 
k  was  hdd  diat  the  purchaser  was  entitled 
tpUiereett.    Haet  v.  IsaaxL.         -        22 
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REPORTS  OF)  1.  In  Pcnn«ylvtnia  reports  of  referees  arc 
REFEREES.  5     pi^^^^  ^^  ^^  ^^^  fcoting  as  the  vertlicti 

of  juries^  MovFBT  v.  Dorsbt.  <-  k  34 
3.  A  submission  was  ^ade  to  referees  wh^ 
awarded  Ibr  the  plalntifT  £343,61*100, 
an4  thtU  the  fikihtiff'  pay  tht  eo^U^  und 
that  k£  had  no  cuuw  of  action  i  the  court 
entered  judgmeDt  for  the  plaintiff  mth  - 
cos/#.     /6uf,    *    '    •  •  «  id> 

llEPLEVIN^    «     1.  Replevin  Wil  fie  agrinst  the  vendee  of 
^'  the  sheriff  for  goods  levied  on  and  sold  l^ 

virtue  of  an  execution.  Hubba  v. 
SflARca.        -  .  •  -      169 

MULES  or  COUBT. 

AFFIDAVIT*     1.  In  shewing  cause  of  action*  if  there  is  « 

positive  affidavit  of  a  real  subustinfg  dci»tt 
no  counter  affidavit  will  be  received. 
^fificndix,  -  -  •        -      '    4 

2.  But  the  judge  may  ask  such  further  qttes- 
tions  as  shall  be  necessary  to  satisfy  his 
conscience.    Ibid.  -  «.        -      idL 

3.  When  the  affidavit  is  not  positive  the 
judge  may  at  his  discreticm  hold  to  baiL 
Ibid.  -  .  .  •  ctf. 

4.  Where  satisfaction  cannot  otherwise  be 
obtained,  counter  affidavits  may  be  receiv- 
ed.   Ibid  .  -  «-.«£! 

5.  When  the  evidence  Is  from  a  fordiga 
country,  founded  on  a  paper  dulj  exeoK 
ted  by  the  defendaotf  and  certified,  fcc.  the 
judge  may  at  his  Ascretioa  hold  to  baiL 
Ibid,  •  •  •  •  §d^ 

6.  No  affidavit  from  a  foreign  eoimtry,  «n* 
accompanied  by  a  writbg  executed  by  the 
defendant)  shall  be  sufficient  to  hold  to 
bail,  unless  it  be  proved  that  the  defend- 
ant  acknowledged  the  demand*     Ibid.         5 

7.  A  positive  affidavit  made  in  anodier  stale 
and  duly  certified,  shall  have  the  same 
force  and  effect  as  if  made  in  this  state* 
iWer.  -.-.«. 
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BULE8  OF  COURT. 

AFFIDAVIT  ?     8.  The  court  at  their  discrcUoo  will  hear 
^Continued.     J         supplemental  affidavits,     llnd.        -  id. 

9.  Na  order  of  sale  shall  be  made  in  a  for- 
eign attachnenty  unless  there  u  an  affida- 
vit that  the  debt  is  just.  Ibid.  -  6 
10.  Np  dilatory  plea  shall  be  received  iinless 
veriiied  bjr  an  affidavit  or  probable  cause 
is  shown  to  induce  a  belief  that  it  is  true. 
md.            .            .            -             -  7 

1  ]•  Depositions  taken  under  a  rule  of  court 
not  to  be  admitted)  if  the  witness  lives 
within  the  state  and  within  forty  miles,  un* 
less  the  witness  has  been  aubpoened  or 
could  not  be  found.    Ibid,  - ,        -        9 

1 3.  On  hearing  a  motion,  or  application,  after 
a  rule  to  shew  cause  has  beci)*granted,  no 
cjr  >iar/e  affidavit  to  be  readc     Ibid*  11 

1 3.  In  all  actions  of  debt  or  contract  the  de- 
fendant to  make  an  affidavit  of  defence  on 

.or  before  the  second  Monday  of  the  sec- 
ond term  ;  provided  the  declaration  be 
filed  on  or  before  the  third  day  of  the  first 
term  or  judgment  to  be  entered.         -         10 

14.  In  exceptions  to  a  report  of  referees  an 
affidavit  tj^  be  made  of  the  truth  of  the 
facts  whi|h  do  not  appear  upon  the  &ce 

(tf  the  proceedings*  -  «        -     13 

AGREEMENT.  1.  All  agreements  of  attomies,  touching  the 

business  of  the  court,  shall  be  in  writing. 

.  Ibd. 3 

ALIEN     •     •      1.  No  alien  to  be  admitted  to  practice  as  an 

attorney  until  he  has  resided  four  years 
within  the  state, and  taken  an  oath  of  fidel- 
ity to  the  state.  Ibid.  -  -  S 
APPEARANCE*  I.  On  writs  of  capias  where  no  bail  is  re- 
quired, a  copy  of  the  writ  must  be  servedf 
and  the  defendant  must  subscribe  a  direc- 
tion to  enter  his  appearance.  Ibid,  3 
2.  The  same  to  be  done  where  common  bait 
is  ordered  by  a  judge.    Ibid.           -           4 


INPEX. 
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ARGUMENT. 


KULES  OF  COURT. 

ARBITRATION  1.  The  prqihonqt^ry  to  ^riT^e  off  rules  q( 

arbilratjonpot  proceeded  in,  vnlcsspther- 
)visc  agrec<^  to  by  the  parties.  Afi/iendix, 
3.  Exceptions  jto  an  award  of  arbitrators 
must  be  filed  within  30  daysi  and  must 
be  accompanied  with  afiidavits  of  the  facts 
not  appearing  on  the  face  of  the  proceed- 
ings*    Ibid,  •  «  • 

1.  In  all  law  arguments,  the  counsel  shall 
dcIiYer  to  the  court  a  statement  of  the 
points  in  controversy,  two  days  before  the 
argument.    Ibid.  •  •  • 

2.  Upon  neglect  to  do  so  the  party  shall  not 
be  heard.     Ibid,  •  .  • 

3.  In  all  cases  except  rules  to  shew  cause 
of  action'and  to  dissolve  foreign  attach- 
ments the  party  who  obtains  the  rule  to 
begin  and  conclude.     Ibid. 

1.  All  motions  in  arrest  of  judgment  are  to 
be  made  within  4  days,  unless  in  causes 
tried  within  the  last  four  days  of  the  term, 
and  in  that  case  they  must  be  made  be* 
fore  the  term  ends.  Ibid, 
ATTACHMENT*  1.  In  foreign  attachments  no  special  bail 

to  be  entered  without  notice.-    Ibid, 
2*  No  order  of  sale  shall  be  made  in  a 
foreign  attachment,  unless  there  is  an, 
affidavit  that  the  debt  is  just.     Ibid. 

1.  Persons  applying  to  be  admitted  to  prac- 
tice as  an  attorney  m\ist  be  examined,  8cc. 
Ibid,  «  -  •  . 

2.  Must  have  served  a  clerkship  for  three 
years.    Ibid. 

3.  Or  for  two  years  after  his  arrival  at  age. 
Ibid.  •  .  -  - 

4.  Attomies  of  New-Jersey,  Delaware  or 
Maryland,  may  be  admitted  at  the  discre- 
tion of  the  court,     ibid. 

S^i  No  citizen  of  any  other  state  to  be  admit- 
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id. 
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ATTORNEY > 
Contnucd*    3 


BAIL. 


ted  to  practice  until  he  hath  resided  in 
this  state  two  years.     Jfifiendix.  2 

6.  No  alien  to  be  admitted  unless  he  bath 
resided  in  the  state  four  years,  and  hath 
taken  the  oath  of  allegiance  to  the  state. 
Ibid.  -  -  -  ^  -  id. 

7.  Persons  having  studied  in  some  other 
county  must  be  first  admitted  there  ;  and 
must  be  examined)  unless  admitted  in  the 
supreme  court.     Ibid,  •  'id, 

8.  Alt  agreements  of  aitorniesi  touclung  the 
business  of  the  court  shall  be  in  writing. 
Ibid.  ....  3 

9«  No  attorney  shall  enter  special  bail,  un- 
less by  the  leave  of  the  court.     Ibid,  Ik/. 
10.  The  order  of  speaking  when  there  are  3 

or  more  counsel  of  a  side.     Ibid,        -        id. 
1 U  When  only  two*    Ibid,  -  •      «/. 

12.  Alternative  speaking  abolished.  Ibid.  id, 
1.  On  writs  of  capias  >vhere  na  bail  is  re- 
quired, a  copy  of  the  writ  must  be  served} 
and  the  defendant  must  subscribe  a  direc- 
tion to  enter  his  appearance.  Ibid,  3 
3.  The  same  to  be  done  where  common  bail 
is  ordered  by  a  judge.     Ibid.            -  4 

3.  The  manner  of  giving  notice  to  the  plain- 
tiff to  shew  cause  of  action  before  a  single 
judge,  shall  be  by  citation,  signed  by  the 
judge.     Ibid,  *  •  ^  id. 

4.  A  rule  to  shew  cause  of  actidn  must  be 
moved  for  within  the  first  week  of  the 
term.     Ibid,  *  "  -  id. 

5.  In  shewing  cause  of  action,  if  there  is  a 
positive  affidavit  of  a  real  subsisting  debt, 
no  counter  affidavit  will  be  received* 
Uid.  1  .  .        -       id. 

6.  But  the  judge  may  ask  such  further  ques- 
tions'as  shall  be  necessary  to  satisfy  his 
conscience.    Ibid.  -  -        -       £#. 

7.  When  the  affidavit  is  not  posidve  the 


INDEX.  ^i 

BUhES  OF  COURT.  ^"^ 

BAIL  Continued.       judge  may  at  his  discretion  hold  to  bail. 

Afifitndix,  -  .  -  4 

B.  Where  satis&ctton  cannot  otherwise  be 
obtained)  counter  affidavits  may  be  receiv- 
ed. Ibid  -  ...  id. 
9.  When  the  evidence  is  from  a  foreign 
^country,  founded  on  a  paper  duly  execu* 
ted  by  the  defendant,  and  certified,  €cc.  the 
judge  may  at  his  discretion  bold  to  bail. 
Ibd.            -  ^        .  .  .  id. 

,  10.  No  affidavit  from  a  foreign  country,  un- 
accompanied by  a  writing  executed  by  the 
defendant,  shall  be  sufficient  to  hold  to 
bail,  unless  it  be  proved  that  the  defend- 
ant acknowledged  tlie  demand*  Ibid,  5 
U.  A  positive  affidavit  made  in  another  state 
and  duly  certified,  shall  have  the  same 
force  and  effect  as  if  made  in  this  state* 
Ibid.            .             .             -            •id. 

12.  The  court  at  their  discretion  will  hear 
supplemental  affidavits.    Ibid.         -  id^ 

13.  Special  bail  to  be  entered  within  six 
weeks.    Ibd,  -  -  -        id. 

14.  If  specia)  bail  is  entered  biefore  the  ex- 
piration of  SIX  weeks  the  plaintiff  may  ex- 
cept within  twenty  days  after  the  six 
weeks.    Ibid  -  -  .  |d. 

15.  The  defendant  may  justify  his  bail  with- 
in eight  days  after  notice  ;  giving  twenty 
four  hours  notice  of  the  time  and  place. 
Rid.  .  .  .  .  /^, 

1 6.  If  special  bail  be  entered  after  ux  weeks, 
but  before  the  succeeding  term,  it  must 
be  excepted  to  within  the  first  four  days 

of  th6  term.    Ibid.  «  .  5 

17.  If  Ispecial  bail  be  not  entered  before  the 
succeeding  term,  it  shall  not  be  entered 
without  notice  or  agreement.    Ibid.  id. 

18.  After  taking  an  assignment  of  the  bail 
bond  the  plaintiff  shall  not  have  a  rule  to 
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RULES  OF  COVRF. 

BAIL  Continued,      bring  b  the  bod^  ;  but  t^ay  c^c^pt  t6  (hd 

same  person  eriibrf^g;  bail.    Jfifiendi\r.  6 

19.  In  foreign  ^tiaChnJeh'U  no  special  bail  to 

be  entered  \Vithotit  noticed.    Ibid.        -        id. 
20.  ThecasCs  where  bail  of  course,  and  where 
discretionary,  to  be  regtilated  by  the  books 
of  practice;    Ibid:  -  -        -        4 

COMMISSION.  1.  A  rule  lor  a  comifiii^iciD  is  of  course ; 

interrogatories  to  be  fil^d,  and  fifteen  days 
notice  of  the  rule  and  of  tiie  names  of  tlie 
cOmitJissioders.    Ihid,  .  -         10 

COSTS.    »     %    I.  A  hdle  for  security  for  costs  is  of  course 

in  ^fertain  cnumet'attd  oases.    Ibid*  6 

S«  If  security  for  <:osta'  is  not  given  when 
ordered)  judipiiieiiit  of  non  wit  to  be  enter- 
ed.    Ibid.        -  -  .  .      frf. 
PECLARATION.  K  Biiles  to  declare  dnd  (ilead  may  be  en- 

tei*ed  itithe  prothonotary*s  office.    Ibid.        7 
3.  They  may  atso  be  takbn  at  the  settlement 

of  the  docket,     Ihfd,  -  -         id. 

Sm  Or  upon  application  to  the  court,     ^bid.    id. 
4»  The  cotirt  may  enlarge  the  time  to  de- 
'  clarc  and  plead*    Ibid*  -  -         id. 

5.  Ti^e  time  of  filing  declarations  or  pleas 
marked  in  the  docket.    Ibid.  -         id. 

DEFENCE.  1.  In  all  action^  of  debt  or  contract  the  de- 

fendant to  make  an  affidavit  of  defence  on 
or  before  the  second  Monday  of  the  sec- 
ond term  ;  provided  the  declaration  be 
'  tiled  on  or  befoVe  the  thihl  day  of  the  first 
term  or  judgment  to  be  Entered.  Ibid.         10 

2,  An  inquisition  to  ascertsdn  the  damages 

to  issue.     Ibid.  -  -  ^       id* 

DEPOSlTkONfe.  1.  Depositions  taken  under  a  rule  of  court 

not  t6  be  admitted}  if  Uie  witness  lives 
within  the  state  tod  withiti  fdrty  miles,  mi- 
iess  the  witness  has  been  subpoened  or 
could  not  be  found.    Ibid,         .         .        9 

3.  A  rule  to  take  depositions  is  of  course. 
ibid.  -  ...  10 
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RULES  OF  COURT. 

DILATORY  PL£A.  Ida  ailatory  i«ti  shall  be  T6t6iHd  ufaless 

verified  by  ati  affidavit  oi*  probable  cause 
is  ihMra  to  inddct  a  belief  that  it  is  true. 

'Ap,fi^diSc.     -  -  •  - 

EVIDENCE.        I.  DfeposHioni  talt^n  dfideV  a  rule  of  court, 

not  td  be  ^(dmitted,  If  the  witness  lives 
Within  th^  stat6  ^nd  within  forty  mileSi 
iinibt$s  iht  ^itrieSlj  has  bieen  subpoened  or 
could  rtot  b^  foiind.  Ibtd. 
d.  Oh  hfeaHhg  £t  motion,  or  supplication,  after 
^  ru1&  to  sbew  c^use  has  been  granted^  no 
^TfiaHt  dffidavil  to  be  read.  I6id. 
EXCEtiTlO!?.      T.  If  special  ball  be  entered  after  mx  weeks 

but  before  the  Succeedlhg  term,  it  must 
be  Excepted  16  withili  tlie  first  four  days 
ofthfctfertfi.    ibid, 
fe.  tJpOrt  t*e'pdrts  of  reftireifes,  exceptions  are 

to  be  filed  within  four  days.     Ibid. 
5.  Thfe  party  taking  the  exceptions  to  fur- 
nish the  court  vith  a  copy.     Ibid. 
EXEfcUflON.     1.  No  execution  to  issue  upon  a  report  of 

rfcfer^eb  uf)til  after  four  days  notice.  Ibid. 

9.  Upon  judgment  b^ing  entered  for  want 

bf  an  affidavit  of  defence  execution  to  be 

staid  according  to  the  provisions  of  the 

*  act  of  thfe  3l5t  6f  March,  1806.    Ibid. 

JUDGMENT.      1«  All  ihotions  In  arrest  bf  judgment  are  to 

be  hiflde  within  {bur  days,  unless  in  causes 
tried  >Arithin  the  last  four  days  of  the  term, 
and  in  that  case  they  must  be  made  be- 
fore the  term  ^nds.    Ibtd. 

2.  In  all  actions  of  debt  6r  contract  the  de- 
fendant to  maki6  an  affidavit  of  defence  on 
6r  before  the  second  Monday  of  the  2nd 
terhi :  pt^ovided  th6  declaration  be  filed 
<nk  or  ht^tt  the  thii'd  day  of  the  Ist  teiiii, 
<^  judgment  to  be  entered.     JtbidU 

3.  Aft  inqmidtiGfti  to  aitertain  the  damages 
to  issue.    Aid*  i  .  . 

4.  No  motion  to  ^el  aside,  a  judgment  after 
a  motion  to  open  a  judgment*    Ibid. 
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IIULES  OF  COURT. 

JUSTIFICATION.  I.  The  defendant  may  justify  his  bail 

nvithin  eight  days  after  notice  ;  giving 
twenty  four  hours  notice  of  the  time  and 
place,    ji/ifiendix.     .  •  - 

3*  Under  the  general  issue  with  leave  to 
give  the  special  matter  in  evidence  or  to 
justify  ten  days  notice  of  the  matter  in- 
tended  to  be  relied  on  to  be  given.  'lind, 
S.  This  rule  does  not  apply  to  slanderi  and 
assault  and  battery » unless  demand  is  made 
of  the  special  matter*  I6id. 
ISSUE.    .    .    •    I.  Under  the  general  issue  with  leave  to 

give  the  special  matter  in  evidence  or  to 
justify  ten  days  notice  of  the  matter  in* 
tended  to  be  relied  on  to  be  given.  JRnd» 
3.  The  prothonotary  is  empowered  to  put  a 
cause  at  issue  entering  a  replication  or 
other  pleadings^  after  plea  pleaded.  Ibid,  7 
3.  The  party  may  alter  it  giving  notice.  Ibid.    id. 

1.  The  practice  under  the  4th  and  5th  Ann 
chap.  1 6|  as  settled  in  the  king^s  bench  at 
the  tiiTte  of  the  revolution,  prevails  as  to 
bringing  money  into  court.     Ibid, 

2.  The  prothonotary  allowed  one  per  cent, 
where  the  sum  does  not  exceed  L  100, 

1-2  per  cent,  on  all  exceeding  that  sum. 
XMsf.  .... 

1.  All  motions  for  a  new  trial  ta  be  made 
within  four  days^  unless  in  causes  tried 
within  the  last  fciur  days  of  the  term  ;  in 
that  case  they  must  be  made  within  the 
term.    Had.        -  -  -        - 

2.  No  motion  shall  be  made  for  a  new  trial 
after  a  motion  in  arrest  of  judgment.  Ibid. 

1*  If  security  for  costs  is  not  entered  when 
ordered)  a  non  suit  to  be  entered.     Md. 

3%  A  non  pros  may ,  be  taken  for  want  of  a 
declaration^  which  the  court  may  at  their 
discretion  take  off.        -  -  - 

3.  Unless  a  dedatation  is  filed  in  twelve 
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MULES  OF  COITRJ. 

NON*  PROS  AND  >  months  from  the  first  dsy  of  the  term  to 

NON  SUIT  coiit  d.  5  which  the  action  is  brought,a  nonpros  is 

of  course.    Afifiendix. 
4.  A  rule  for  trial  or  non  pro9  of  course  at 
and  after  the  fourth  term.    Ibid* 

PAYMENT.  1 .  Thirty  days  notice  to  be  given  of  the  mat- 
ter to  be  relied  on,  under  the  plea  of  pay* 
ment.    Ibid,  .  «  . 

PLEADING.  1.  Rules  to  declare  and  plead  ot course,  giv- 
ing four  weeks  notice.    Ibid, 

2.  They  may  also  be  taken  at  the  settlement 
of  the  docket.    Ibid. 

3.  The  court  or  a  judge  may  enlarge  the 
time*    Ibid.  ... 

REl'EREES.        !•  Reports  of  referees  to  be  read  the  first 

Saturday  of  the  term.     Ibid,  - 

2.  Exceptions  to  be  filed  within  four  days. 
Ibid.  .... 

3.  The  party  excepting  to  furnish  the  court 
with  a  copy.     Ibid. 

SALE.  .  .  «  -  1.  No  order  of  sale  shall  be  made  in  a  for- 
eign attachment,  unless  there  is  an  affida- 
vit that  the  debt  is  just.    Ibid* 

SHERIFF.     .    •  1.  No  sheriff's  officer  permitted  to  enter 

special  bail  without  leave  of  the  court*  16^ 

SET-OFF.  .  .  1  •  When  a  set-off  is  intended,  under  the  gen- 
eral issue,  ten  days  notice  to  be  g^ven./3ici> 

SPECIAL  JURY.  L  The  prothonotary  to  furnish  a  list  of  the 

special  jurors  to  each  side  15  days  before 
the  time  of  trial,  with  a  notice  of  the  tinio 
and  place  of  striking  the  same.    Ibid* 

2.  Either  party  may  strike  ex  parte  at  the 
time  and  place  mentioned  in  the  notice. 
Ibid*  «  »  M  • 

3.  No  venire  unless  the  jury  be  struck  ten 
days  before  the  return  of  the  verdre.  Ibid. 

TRIAL  LIST.     1.  Two  months  previous  to  the  term  the 

prothonotary  to  be  furnished  with  a  list  of 
causes  to  be  placed  on  &e  trial  list.  IHd, 
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RULES  OF  COUJtf.  '**^ 

TRJAL  LIST  1   t.  Jhe  list  to  be  nude  out  wubin  two  weeks 
Continiud.      J        thereafter.    Jfifiendijc.  -  -     U 

3.  The  court  to  fix  periods.    Ibid.         -         id. 
4   CftUiies  left  off  the  list  to  be  liable  to  the 
^ule  fur  trial  or  non^o«.     Ihid.  -        id. 

5.  C^u3e8  left  Qfif  the  Ust  for  a  year  to  be 

,  marked  wA  to  be  brought  forward.    Ibid.    id. 

6.  At  and  after  .the  4th  term  a  rule  for  trial 

or  no9^a«.of  coMrse*    IHfid,  -  id* 

WARRANT  QF>  1.  If  a  ;warraiit  of  attorney  be  more  than 
ATTORNEY.    5     ten  and  less  th^n  twenty  years  old,  leave 

must  be  obtained  tx^  enter  judgment.  Ibid.    1 1 
2«  If  it  i^  n^or^e  th%n  twenty  years  old  a  rule 
to  9hew  cause  muat  be  moved  for.    Ibid.     12 

SEA>I£N.     .     .1.  Ipdebiiaius  a^sujnfi^it  wjll  lie  to  recover 

w^ges  for  the  who)e  voyage  of  a  seaman, 
who  h^d signed  shipping  articles,  and  who, 
being  taken  sick  in  the  service  of  the  ship^ 
is  )eft  lA  another  port,  and  is  unable  to  re- 
join the  sbipj  provide  he  receives  no  wa- 
ges in  returning  in  any  other  vessel. 
Syxes  v.  Summkkel.  -  -        225 

2.  An  American  vessel  was  captured  on  her 
outwc^rd  passage  and  carried  into  France. 
The  seamen  ren^ained  some  time  by  the 
vessel,  at  the  expence  of  the  U.  States, 
and  then  with  the  captain's  consent  re- 
turned to  the  United  States.    The  vessel 
and  cargo  were  c'ondemned^but  afterwards    , 
restored.    The  judge  decreed  wages  up 
tO'the  time  the  condemnation  was  made 
knawn  to  the  iibeHants.    The  additional 
claim  frofn  that  period  to  the  time  they 
left  the-vesfcl,  was  held  for  further  proof. 
Powell  v.  Ship  B&tset.  -         -      335 

SET  OFF.  1.  Issue  was  joined  on  the  pleas  oinon  at* 

wmpMit^  and  payment,  and  notice  of  set 
pff,  wbfen  tbp  iu^  Jia4  agreed  9n  their 
y^dicti^tbc  prp|bi9rK>Uiry  called  the  plain- 
Uf*9  w]io  a&swe^cdrHlie  jury  found  for  the 
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SET-OFF  conOnucd.  defendant,  but  having  neglected  to  calcu- 
late the  interest,  they  retired  again  to 
make  the  calculation ;  when  they  return- 
ed the  plaintiff  insisted  on  suffering  a 
non  euitj  but  the  court  held  that  the  d6* 
fendant  had  the  right  to  take  the  verdict. 
Lawrkncb  v.  Bvens.  -  -60 

SHERIFF.      •      1.  Replevii.  will  lie  against  the  vendee  of 

the  sheriff  for  goods  levied  on  and  sold  by 
virtue  of  an  execution.  Huber  v. 
Sharch         -  *  -  -      160 

SLANDER.    •     1*  The  district  court  for  the  city  and  county 

of  Philadelphia  hath  jurisdiction  in  all 
cases  of  slandert  where  the  damage  laid 
in  the  declaration  exceeds  one  hundred 
dollars,  without  regard  to  the  amount  re- 
covered. STRUT2£a  V,  Morgan.  3S 
3.  Ib  an  action  of  slander>  where  the  words 
were  not  actionable  in  themselves,  but 
were  laid  as  having  been  spoken  of 
a  man's  trade  or  calling'y  the  court  refused 
to  allow  the  declaration  to  be  amendedy 
after  the  jury  were  sworn,  by  altering  the 
trade  laid  in  the  declaration.  Thackara 
V.CURRBV.           -.        •         •         •             246 

3.  An  action  of  alander  wDl  not  lie  for  words 

spoken  to  a  justice  of  the  peace,  with  a 

view  to  a  prosecution.  Shock  v.  M^Ches- 

MBT.    Afifiendix^         -  «  -        64 

STATEMENT.    1.  The  5th  section  of  the  act  <<  to  regulate 

arbitrations  and  proceedings,  in  courts  of 
justice,'^  which  requires  a  statement  to 
be  filed,  applies  as  well  to  the  suits  sub- 
stituted by  an  attorney  as  those  brought 
by  a  party  without  the  intervention  of  an 
attorney.    M^Carnet,  (s'c,  v.  M'Camm. 

S.  A  declaration  is  considered  a  statement, 
within  the  meaning  of  the  act  to  regulate 
arbitrations*  &€«    Ibidt  •  -        id% 

STATUTE.         1.  In  an  action  for  a  statute  penalty^  by  an  in- 

former^  the  general  rule  is  that  the  fact 
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Fate.' 

STATUTE  Cont'd,  must  be  alleged  to  be  done  agaifiit  the 

foriti  of  the  statute  ;  but  if  such  circum- 
stances are  stated  as  bring  the  case  with- 
in the  statute,  it  will  be  sufficient.  Rrt- 
NOLDS,  gtd  iam^  v.  Smith.        -        -       9Sf 

TRESPASS.    •    J,  None  but  the  person  in  possession  of  the 

land  can  maintain  an  action  of  trespass 
guare  clau^umfogit,  SaocK  v,  Muhdorv.  106 
3.  There  is  no  doubt  but  an  action  of  tres* 
pass  will  lie  for  a  landlord  against  his  ten- 
ant at  will  for  vol  untaty  waste.    Ibid,  fd, 

3.  If  a  justice  of  the  peace  has  a  right  to 
commit  for  contempt)  it  can  only  be  for  a 
contempt  committed  while  in  the  execu" 
Hon  qf  his  office^  in  hU  yVDXcXdL  cafiacity* 
F1T1.B&V.  Phobasco.  -        •        -     13f 

4.  In  an  action  for  a  joint  trespass,  against 
two  or  more,  if  the  juiy  find  the  defendants 
jointly  guilty,  they  cannot  assess  several 
damages.    Shitltz  -v.  Humtxr.        -       333 

5.  In  an  action  for  a  joint  trespass  against 
three,  the  jury  found  a  verdict  in  these 
words — <*  we  find  for  the  plaintiff  five  hui- 
dred  dollars,  to  be  paid  by  the  defendants 
in  the  following  proportions  ;  by  A.  four 
hundred  dollars,  by  B.  fifty  doUarsy  and 
by  C.  fifty  dollars,  say  five  hundred  dol- 
lars with  costs  of  suit.  **  The  court  en* 
tered  j ud gment  de  melioribus  damnis .  J6ul»   U» 

6.  In  9LJoin:  action  of  trespass  against  three 
f                         defendants,  no  issue  was  joined  as  respect- 
ed one  defendant,  the  jury  found  the  de- 
fendants jointly  guihy,  but  severed  the 

^  damages,  the  defendant  with  whom  issue 

was  not  joined,  filed  a  paper  stating,  <<that 
he  had  no  intention  of  continuing  the  suitf 
that  htr  had  no  wish  for  a  new  trial,  and 
that  he  was  ready  to  pay  the  costs  and  da- 
mages :"  The  court  rdfiised  to  arrest  the 
judgment,  on  the  application  of  the  other 
defendants.    Ibid*  ->  -  Ut» 
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VOID. 


WAGERS. 


WITNESS. 


WILL. 


Fate. 

1.  All  wageralaid  upon  the  event  of  an  dec- 
tioa  are  illegal  and  void.  Smttv  v. 
M*Mastsh8.  *  -  -        189 

U  All  wagers  laid  upon  tbe  event  of  an  elec- 
tion are  illegal  and  void.  Sktth  v. 
M<Ma8tebs.  •  -  -         182 

K  The  deposition  of  a  witness  who  was  not 
within  the  jurisdiction  of  the  court,  was 
ready  although  no  subpcena  had  been  ta- 
ken out.  Ravkiit,  adm'r.  &c.  v.  Coopsr.  13 
9.  The  nominal  plaintiff  in  an  action  brought 
for  •  book  account  whidi  had  been  bonti 
J^dcj  and  for  a  valuable  consideration!  as* 
signed  before  the  action  was  brought^  was 
admitted  as  a  competent  witness,  though 
he  admitted  that  the  assignment  was  made 
with  an  intention  to  open  the  way  for  his 
testimony.     Wistar  v.  WALKsn«  166 

^1.  A  testator  being  indebted  to  one  of  his 
children,  devised  to  her  fifty  pounds,  to 
be  paid  at  the  expiration  of  ten  years  after 
hb  decease,  and  proceeded  thus— -<*  It  is 
my  further  mind  and  will  that  if  any  of 
my  said  .children  shall,  after  my  decease., 
make  any  demand  against  my  executors, 
for  any  services  they  may  have  done  or 
performed  for  me,  in  my  life  time,  then, 
instead  of  the  bequest  mentioned  to  be 
given  to  such  child  or  children,  so  ezhib- 
iting  any  such  demand  or  charge,  I  give 
<<  the  sum  of  fifteen  shillings  and  no 
more."  In  an  action  against  the  execu- 
tor, by  a  child,  lor  services  rendered  to  « 
the  testator,  and  the  statute  of  limitations 
pleaded,  the  court  held  that  the  above 
clauses  in  the  will  did  not  prevent  the 

,  act  of  limitations  fixmi  running*  Cnss- 
V.  Cbstsr.  -  -  -  133 

3.  A  man  by  his  will  gave  his  executors  pow- 
er to  sell  as  much  of  his  remaining  lands 
as  should  be  sufficient  to  pay  his  debts.-*- 


m 


INDEX. 


WILL  CmUmied. 


Instead  of  selling;,  an  arrangement  was 
made  between  the  executors  and  the  re- 
siduary deriseesy  by  which  each  devisee 
was  to  have  his  part  upon  paying  his  pro- 
portion of  the  debts.  The  court  were  of 
opinion  that  the  debts  remained  a  lien  on 
the  premises  longer  than  seven  yearsi 
notwithstanding  the  4th  section  of  the  act 
of  the  4th  of  April,  1797,  and  that  a  pur- 
chaser under  any  one  of  the  devisees 
took  it  subject  to  that  iien»  Mxi«lbe 
V.  Stout.       •       «       *       4»       «       394 
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